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PREFACE. 


When  the  Editor  announces  a  New  Series  of 
Reports,  it  may  be  asked  by  the  Profession 
why  he  discontinued  the  old  Series  ?  why  the 
publication  has  been  so  tardy  ?  and  why  he  has 
left  it  incomplete?  To  those  who  are  privi- 
leged to  put  these  questions,  he  answers,  that 
intense  labour,  without  encouragement  or  pro- 
fit, is  not  usually  exercised  with  delight  or 
followed  up  with  perseverance.  Praise  for  the 
compilation  of  these  Reports  has  been  liberally 
bestowed  upon  their  Author,  but  solid  recom^ 
pence  has  been  wanting  ;  and  the  demands  of 
the  Profession  would  exceed  the  bounds  of 
reason,  if  they  required  or  expected  of  an 
Editor,  who  has  devoted  eighteen  years  of  at- 
tendance  to  the  collection  of  Notes  in  the  Su- 
preme Judicial  Tribunal,  that  he  should  pub- 
lish those  Notes  for  the  benefit  of  the  Profes- 
sion, not  only  with  a  sacrifice  of  that  age  of 
fruitless  labour,  but  at  his  own  persoq^l  risk 
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of  loss,  which  is  the  present  condition  of  the 
Publication.  These  few,  out  of  many  assign- 
able reasons,  will  shew  that  the  slow  pro- 
gress and  the  actual  discontinuance  of  the 
Old  Series  of  the  Repwts  was  not  the  effect  of 
mere  indolence  or  caprice. 

How  then  will  the  Editor  account  for  the 
appearance  of  a  New  Series  of  a  publication 
uttd^r  such  auspices  ?     He  will  not  attempt  it. 
He  can  only  remind  the  objector,  that  habit 
10  the  tyrant  of  the  mind ;   that  even  despair 
does;  not  quit  without  reluctance  a  post  long 
oiGdupied  with  hope ;  that  there  is  some  unseen 
link  of  undefinable  attachment  binding  the  la- 
bourer to  the  ungrateful  soil  on  which  his  best 
years  have  been  wasted — which  arrests  and  fet- 
tcoft  the  person  in  despite  of  the  judgment:  if 
it  should  be  called  by  the  unfriendly  name  of 
in&tuation,  it  might  be  difficult  to  find  a  de- 
fence against  the  charge. 

Upon  the  question  of  the  merits  and  deme- 
rits of  the  occupation  to  which  the  Editor  has 
sao^fieed  more  than  half  the  average  period 
of  life,  he  has  stated  all  that  the  limits  of  a 
Pre&ce  admit  in  that  which  is  prefixed  to  the 


PREFACE.  V 

former  series  of  the  Reports-  He  has  there 
also  assigned  his  reasons  for  the  suspension  of 
the  Publication  through  the  first  eight  years, 
during  which  he  was  attending  the  House  of 
Lords  as  a  collector  of  notes. 

With  respect  to  this  new  Series,  it  is  pro- 
per to  inform  the  Profession  of  an  alteration 
which  has  taken  place  in  the  plan  of  the 
Publication.  The  body  and  substance  of  the 
work  will  consist  of  English  and  Irish  cases. 
The  Scotch  cases,  or  such  of  them  as  deserve 
the  attention  of  the  Profession  in  England, 
will  be  shortly  abstracted  in  an  Appendix. 
Originally  it  was  the  Editor's  intention,  in 
order  to  form  a  perfect  Record  of  Cases  in 
the  House  of  Lords,  to  notice  every  appeal 
and  writ  of  error ;  even  those  which  are  brought 
obviously  for  mere  delay.  The  execution  of 
that  purpose,  to  a  certain  extent,  will  be  seen 
in  the  volume  which  now  issues  from  the  press. 
Whether  this  plan  will  be  pursued  in  the  suc- 
ceeding volumes,  or  upon  what  plan  (if  conti- 
nued) the  work  will  be  carried  on,  must  de- 
pend upon  future  events  and  the  suffrages  of 
the  Profession. 
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HEARD   IV   THE 

HOUSE    OF   LORDS, 

UPON  APPEALS  AND  WRITS  OP  ERROR, 

And  decided  dwing  the  Seitian,  1826-1827. 

7th  &  8th  Geo.  IV. 


ENGLAND. 

(court  op  chancery.) 

BETWEEN 

Henry  John  Lord  Selsey  and  others.  Appellants ; 

AND 

Thomas  Rhoades  -• ..-   Respondent 

Id  1804^  J,  tenant  for  life  under  a  settlement  with  a  power  to 
grant  leases  for  twenty-cme  years,  concurred  with  JS,  the 
next  tenant  for  life  in  an  agreement  to  grant  to  the  steward 
and  solicitor  of  jiy  a  lease  of  part  of  the  lands,  &c.  in  settle- 
ment for  twenty-one  years  absolute  at  a  rent  fixed  upon 
a  valuation,  which  omitted  to  estimate  certain  rights  of  com- 
mon annexed  to  the  lands,  on  the  alleged  ground  that  thoae 
rights  were  disputed  by  the  copyholders  of  the  manor.  In 
1809,  Bf  having  become  tenant  for  life,  on  the  death  of  -rf, 
executed  a  lease,  according  to  the  agreement. 

Uk  1810,  under  an  Act  for  inclosure  of  waste  lands,  a  very 
large  allotment  of  the  waste  was  made,  in  respect  of  the 
lands  leased,  the  rights  of  common  having  been  admit- 
ted. B  died  in  1816,  when  the  reversion  of  the  lands, 
subject  to  the  lease,  vested  in  C,  who  accepted  the  rent  re- 
served till  1821,  when  he  filed  a  bill  to  set  aside  the  lease. 

Held  in  the  Court  below,  that  the  transaction  was  unimpeach- 
able on  the  ground  of  fraud.    On  appeal,  lield  that  the 
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CASES  IN  THE  HOUSE  OF  LORDS 

relief  was  barred  by  acts  of  confirmation  and  acquiescence  ; 
but  whether  considering  the  facts  and  the  relation  of  the 
parties  the  lease  might  not  have  been  avoided,  on  the  ground 
of  fraud  {or  mistdkey)  if  the  persons  interested  had  questioned 
the  lease  recently  after  the  transaction — Qucere :  semb.  affirm. 

1  HIS  was  an  appeal  *  against  a  decree  of  the  Vice 
Chancellor,  dismissing  a  bill  filed  by  the  Appellants, 
as  personal  representatives  of  James  Lord  Selsey, 
and  by  H.  J.  Lord  Selsey,  in  his  own  right,  as  re- 
mainder-man under  a  settlement  to  set  aside  a  lease 
granted  by  James  Lord  Selsey  and  Mr.  Peachy  his 
son,  to  the  Respondent,  he  being  at  the  time  steward 
and  solicitor  of  James  Lord  Selsey. 

The  bill  stated  that  the  Respondent  was  employed 
by  James  Lord  Selsey,  and  afterwards  by  John  Lord 
Selsey,  his  son,  as  steward  and  receiver  of  their  lands, 
and  also  as  solicitor  or  law  agent;  that,  in  the  course 
of  such  employment,  he  became  intimately  ac- 
quainted witli  their  £unns  and  the  rights  attached  to 
them ;  and  being  so,  that  he  prevailed  on  James 
Lord  Selsey  and  Mr.  Peachy,  his  son,  (afterwards 
John  Lord  Selsey,)  to  concur  in  signing  an  agree- 
ment for  granting  to  him  a  l^ase  for  twenty-one  years 
of  a  farm  called  Amberley  Castle,  promising  that  it 
should  be  fairly  valued ;  that  a  valuation  was  after- 
wards made  by  a  Mr.  Eager,  who  fixed  the  rent  to  be 
paid,  allowing  certain  deductions,  at  a  sum  of  330  /. 
per  annum,  at  which  rent  a  lease  was  accordingly 
granted ;  that  the  farm  was  then  subject  to  a  lease 
having  two  years  to  run,  on  the  expiration  of  which 
the  Respondent  entered,  and  James  Lord  Selsey  hav- 
ing died,  a  lease  was  granted  by  John  Lord  Selsey, 
according  to  the  agreement,  for  the  residue  of  the 
term  ;  that  James  and  John  Lords  Selsey  were  suc- 

*  See  the  Rqport  in  the  Court  below,  2  Sim.  &  Stu.  p.  41. 
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cessivcly  tenants  for  life,  with  a  power,  under  a  set- 
tlement, of  granting  leases  for  twenty-one  years,  on 
the  usual  conditions ;  that  the  Appellant  H.  J.  Lord 
Selsey  became  entitled,  on  the  death  of  his  father  John 
Lord  Selsey,  to  the  premises  in  question,  for  term 
of  life,  with  remainders  over,  upon  such  limitations 
that  the  whole  interest,  subject  to  trusts  for  issue. 
Tested  in  the  Appellants,  who  were  also  the  personal 
representatives  of  James  and  John  Lords  Selsey. 

The  bill  then  stated,  as  facts  recently  discovered^ 
l^  a  proposal  had  been  made  to  the  Respondent, 
bj  the  executors  of  the  former  tenant,  to  g^ve  600 /• 
a  rear  for  Amberley  Castle  Farm,  which  was  refiised 
by  the  Respondent,  on  a  false  allegation  that  the 
&nn  was  disposed  of,  and  that  he  falsely  represented 
to  his  employers  that  such  offer  was  made 
merely  from  a  sense  of  disappointment ;  that  upon 
an  inclosure  of  waste  lands  in  Amberley,  under  an 
Act,  passed  in  1810,  four  hundred  acres  of  land  were 
allotted  to  Amberley  Castle  Farm,  a  considerable 
part  of  which  was  made  in  lieu  of  rights  of  common 
^purtenant  to  the  farm ;  that  these  rights  of  com- 
men  had  been  altogether  omitted  by  Mr.  Eager,  in 
his  valuation. 

The  bill  farther  alleged,  that  the  Respondent  took 
advantage  of  his  confidential  situation,  and  obtained 
the  lease  by  misrepresentation,  and  upon  a  false  va^ 
Illation  of  the  land ;  that  the  agreement  for  the 
lease  was  obtained  so  long  before  the  expiration  of 
the  subsisting  lease,  for  the  purpose  of  preventing 
competition;  that  the  term  of  twenty-one  years 
absolute  was  contrary  to  the  usual  mode  of  letting 
the  land ;  that  tlie  Respondent  did  not  infonn  Lord 
Selsey  of  the  offer  of  500/.  a  year  for  the  faim ;  that 
he  knew  of  the  rights  of  common,  and  that  they 
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were  valuable  and  extensive,  and  were  not  included 
in  the  valuation ;  that  the  tithes  of  the  farm  were 
not  valued  by  Mr,  Eager,  according  to  the  number 
of  acres,  which  the  Respondent  knew,  and  did  not 
inform  James  or  John  Lord  Selsey  of  the  fact ;  that 
in  1818,  upon  application  of  the  Appellant  H.J.  Lord 
Selsey  to  be  furnished  with  particulars  of  the  lands 
comprising  his  estates,  the  Respondent  described 
the  lands  held  by  him,  mider  ^e  lease,  as  consisting 
of  .five  hundred  acres,  knowing  at  the  time,  from 
plans  in  his  possession,  that  such  lands  comprised 
more  than  eight  hundred  acres. 

,The  bill  further  charged  that  the  rent  was  inade- 
quate^ and  prayed  that  the  lease  might  be  declared 
fraudulent  and  void^  and  that  the  Respondent  might 
b^  charged  with  a  fair  occupation  rent,  during  the 
period  of  hi^  posses3ion. 

.  In  his  answer  tp  this  bill,  the  Respondent  stated, 
that  the  former  t^enant  of  the  farm  having  died  with- 
out children,  there  was  no  tenant  having  a  preference ; 
that:  he  applied,  in  Sept.  1803,  to  have  the  lease  for  a 
son  under  age  of  infirm  health,  and  with  a  view  that 
It^^hojuld  have  a  term  of  fourteen,  yeatra  from  tlie 
time  of  lus  coming  of  age ;:  that  Mr.  Eager  was 
cl^Qsen  l?y  the  lessors  to  survey  the  farm,  and  did 
not  know  1  who  was  to  be. the  tenant,  at  the  ti^ne 
of  his  valuation ;  that  there  were  undisputedyights 
of  .cgiP3upion  attached  to  certain  small  portions  of  the 
lands,  xmd  claims  to  rightxjf  common  oyer  extensive 
HTf^tes,,  wh>ch  were  disputed  by  the  copyholders  of 
th^^  m^^or^  who  exercised  or  claimed  rights  of  com- 
TOQn,. without  stiijt,  over  jail,, the  wastes,;  th^t  ;tJiese 
claims  and  rights  as  well  as  the  tithe  lands,  were 
consid^ined  and  estimated  by  the  ^^urveyor  in  his  va- 
luation, and  the  lessors  w^re  fully  informed  qf  all  the 
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circumstances  of  the  farm ;  that  the  trustees  under 
the  will  of  the  former  tenant,  offered  to  James  Lord 
Selsey  500/.  per  annum  for  the  farm,  upon  a  renewal 
of  the  lease,  but  that  they  knew,  at  the  time  of  the 
offer^  that  the  lessor  was  bound  by  the  agreemtot 
with  the  Respondent;  that  James  Lord  Selsey 
questioned  Mr.  Eager  as  to  the  difference  between 
Us  valuation  and  this  offer,  and  was  satisfied  that 
the  offer  was  not  made  bond  fide,  and  was  no  proof 
of  the  real  value ;  that  the  Respondent  nevertheless 
ofioed  to  give  up  the  agreement  for  a  lease,  and  have 
tfae  £trm  revalued^  which  offer  was  declined  by  James 
Lord  Selsey,  who  declared  he  was  satisfied  with  the 
valuation  of  Mr.  Eager^  and  continued  to  employ 
him  as  a  valuer;  that  the  Respondent  had  expended 
large  sums  in  the  improvement  and  stocking  of  the 
&ra);  that  the  first  proposal  for  inclosure,  in  1809, 
tras  abandoned  in' Consequence  of  the  oppo^tion  of 
James  Lord  Selsey  ahd  the  Respondent,  whb  thought 
it  would  iiot  be  beneficial  to  Amberley  Farm ;  that 
in  1810,  upon  a  renewed  proposal  of  inclosure^  a 
discussion  took  place  as  to  the  right  of  common, 
which,  after  much  difficulty,  was  admitted  by  the 
copyholders  to  be  in  the  Lord,  and  two  hundred  and 
eighty-six  acres  were  allotted  ih  respect  of  the  lands 
beld  under  the  lease ;  that  the  Respondent  expended 
large  sums  of  money  in  the  cAldVation  of  the  allot- 
ments, being  open  down,  rough  and  unproductive 
lands;  that  James  Lord  Selsey  died  in  1808,  and 
John  Lord  Selsey,  who  succeeded  him,  executed  the 
lease,  in  1809,  according  to  the  agreement,  and  died 
in  1816;  that  both  James  and  John  Lords  Selsey 
lived  in  the  neighbourhood  of  the  farm,  and  were 
active  and  attentive  to  their  interests;  that  the 
Appellant  sucpeeding  to  John  Lord  Selsey,  in  1816, 
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inspected  the  property,  acted  upon  the  lease,  and 
accepted  the  rent  reserved  until  1821,  when  differ- 
ences arose  between  him  and  the  Respondent  upon 
other  subjects. 

The  points  made  by  the  answer  were  generally 
sustained  by  the  depositions  in  the  cause,  and  some 
of  the  passages  of  the  answer  being  read  by  the 
PlaintiiSB,  on  the  hearing  of  the  cause,  became  evi- 
dence for  the  Defendant ;  but  it  appeared  that  the 
rights  of  common  were  not  noticed  by  Mr.  Eager  in. 
his  valuation,  and  he  deposed  in  chief  and  upon 
cross  examination,  that  it  is  usual  to  mention  in  the 
return  (valuation)  rights  of  common,  when  valuable, 
but  not  when  they  are  insignificant  or  small  in  com- 
parison with  the  value  of  the  farm.  Upon  cross 
examination,  he  further  deposed,  that  he  omitted  to 
specify  the  rights  of  common  in  his  valuation,  be- 
cause he  was  informed  by  Joseph  Foster  (the  bailiff  of 
ttie  farm)  and  other  persons  in  the  parish  of  Amber- 
ley,  that  the  common  rights  were  but  of  little  value, 
inasmuch  as  the  commons  were  stocked  and  eaten 
up  by  persons,  mAny  of  whom  had  no  right  whatever^ 
In  his  deposition  to  one  of  the  interrogatories,  he  )said 
he  had  reason  to  believe,  that  in  the  year  1805^  John 
Lord  SelSey  was  aware  that  some  common  rights 
belonged  to  Amberiey  Castle  Farm ;  but  whether 
or  not  he  knew  the' •extent  or  particulars  of  such 
common  rights  he  could  not  say. 

Joseph  Florance,  a  surveyor,  deposed,  that  the 
rights  of  common  claimed  for  Amberiey  Castle  Farm, 
were  disputed  by  the  copyholders,  but  that  upon  a 
discussion,  at  a  meeting  before  thb  commissioners  of 
inclosure,  the  copyholders  were  advised  by  their  soli- 
citor, that  Amberiey  Castle  Farm  had  gained  a  right  to 
share  in  the  commons,  according  to  the  value  of  the 
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fiurm.  Hie  encroachments  on  the  common  by 
strangers,  and  tbe  dispute  as  to  the  right  of  Amberley 
Castle  Farm,  were  proved  by  other  witnesses.  An 
agreement,  between  John  Lord  Selsey,  the  Re- 
spondents, and  others,  as  to  the  costs  of  inclosure, 
and  the  proportions  in  which  they  were  to  be  borne 
by  the  several  parties,  was  produced,  and  it  was 
proved  that  John  Lord  Selsey  and  the  Respondent 
acted  upon  that  agreejment.  Various  accounts  be- 
tween James  and  John  Lords  Selsey  and  the  Appel- 
lant U.  J,  Lord  Selsey,  containing  entries  as  to  the 
expenses  of  the  inclpsures,  were  also  produced  and 
proved  With  respect  to  the  ofifer  made  by  the  repre^ 
sentativey  of  the  former  tenant,  before  the  expirfi4;ioQ 
of  the  leases  the  evidence  vm  co;ntradictory  as  to  the 
circuoMtances. ,  Some  poiptsi, ,  not  distinctly  put  in 
issue  by  the  biU,  were  i^troduc^  o^  behalf  of  the 
Plaintiffy  on  the.heai;ing,  particularly  whether  the 
lease  iraa  not  void,  as  exceeding  the  power,  but  that 
WM  cpnaidered  (if  put  in  issue)  to  be  a  question 
at  law.,  ^, 

The  Vice  Chancellor,  upon  argun^nt  pf  the  case, 
wa»x>f  opii)ion,that  the  principal  Ixaving  been  fuUy  in^ 
£cmned.  ofall  the  circumstances  under  whii^  the  leasp 
was  graiitedf  it  was  valid,  although  the  lessee  was  bis 
mgwt  and.  solicitor,  inasmuch  as  no  rule  of  eQ^ity 
prevei^ted  a  lord  from  granting  a  lease  of  liyp^  to 
his  steward,  from  motives  of  bounty,  or  from  mixed 
lOptivea  of  ^  bounty  and  a  money  consideration,  pro- 
dded the  principal  had  all  the  information  necessary 
^  enable,  him  to  measure  the  extent  of  his  bounty. 
^t^ri^apec^ ,  to  the  onnssion  of  the  rights  of  com- 
^^xi,  in  the.  valuation  of  Mr.  Eager,  he  was  of  opinion 
«^t  the  Respondent,   ha\nDg  no    other  means  of 
knowledge  than  Mr.  Eager,  the  valuer  chosen  by 
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Lord  Selsey,  could  not  be  chargeable  with  fraudulent 
suppression  so  as  to  affect  the  lease;   and  by  the 

decreefAerbiU^'was/dijpWsed^^^  Against 

this  decree  the  Appeal  was  presented. 


Th©^  cwe^was  ai^ed  foifthe  Aj^lltots  by     ti 
Mr.HornehM'Mr.Sugdek:'         - 

For  the  Respondents  by 
Mr.  HeaU  aiid  Mr.  Pjepj/s. 

26th  Feb.  1<827.  The  L(^d  Ckancellor.^1  have 
looked  into  this  case,  with  a  desire  to  affect  the 
lease  ;  for  the  situation  of  the  parties  was  such  as  to 
ind*!/cte'ftCotirt  Off  Bquityttt  look'  at  the  transacticm 
iWth'|:iteaif  Stt^piciblJr.  -  If  th^«uitt(ad  b6en Instituted 
recehtJy  after  the  cdtitract,  and  theife  had  been  no 
aots  of  qonnr^^ation,  probably  the  lease  might  not 
havCrSitjood;  tbut  James  Lord  Sel^ey  and,  John  Lord 
Selsey  acquiesced  so  long,  being  well  acquainted 
with  the  facts,  that  it  iir  Jifficult  to  say  that  they 
could  have  impeached  the  lease,  and  the  Appellant 
H?d.4idM  Seli«yi  cailbni8«Jda  tlttt  wiiMsl^t^ 

/the^i-d^Ai  stated  foitti^pleading^.  flTfaerefe  al  grmind 
.  ij^^6k  vMch^HHad  leaseHmigtoihovce  beeif^set^ebido ; 
^^llldPtN^paii(ieslia)^e  n€fblgaftk  upoR^hMigromtd/Jiiid 
'fWda;fiibn<ik)beCttidde  tltek^  wlii<sh 

Ithidifl did>tid;)p^6oedd(;^i'Hiis^^]S)  axit  w^timiiov  cb^ts 
i^ol  th6iatipeiiU>(M'^shdiilA)notrWvci  git^en  i^osts  iii>the 

« 

mIoL  ,1ol7»?'I    (')iill(r^     ''VlOffoi!   /-Is'  MHi'l      IP     (|    -..,/. 
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COURT  OF  CHANCERY,  ENGLAND.     ^^v^""" 


Thomas  Walkrr,  Thomas  Andrew?  jj^^n^^fg 
the  Younger,  and  Gsofp  e  Andrew^    ^ 

The  Warden  and  Fellows  of  the^j 
CoUege  of  Christ,  in  Manchester,  I  o^-,^^^^. 
m  the  County  of  Lancaster,  and  p^^P^^^"- 
'WiLLLAM  Joule  -----    -J 


TkeMiMnbersof  a  corporation  having  filed  an  original  bill  in 
their  individual  names,  but  stating  their  corporate  character, 
upon ,  an  abatement  of  their  suit,  file  a  bill  of  revivor  in 
their  corporate  name  only.  A  demurrer  for  want  of  privity 
between  the  plaintiffi  in  the  original  bill  and  the  bill  of 
revivor  was  overruled  in  the  Court  below  and  on  appeal. 


The  wARDXif 

•nd  FBLLOWl 

of  Christ  Col« 
UgCi  Ac. 


.  .1 1 


The  BespOKidents,  by  the  description  of  the  Reve* 
md  Thomas  Blaokbume,  Doctor  of  Laws,  Warden 
oCtihe  College  of  Christ;,  in  Manchester,  in  the  county 
of  J4moa8tec»  founded  by  King  Charles  the  First; 
ibe  RdMreod  James  Bayley,  clerk ;  the  Reverend 
JotmfjGriffith^  clerk;  the  Reverend  John  Gatliff, 
claki^ttndihe  Reverend  Charles  Wickstead  Ethel- 
stoDy  do^L  I:  the  Fellows  •  of.  the  said  College,  and 
also  the  said  William  Joule,  on  the  24th  day  of 
April,  1806,  filed  their  bill  in  Chancery  against 
ThomM^  JqiMCHiyXbomas  Dewsbury,  Thomas  Foster, 
James  Dean,  Thomas  Roberts,  Samuel  Taylor,  John 
Cheetham  the  elder,  Thomas  Andrew,  Thomas  Wal- 
ker, and  Margaret  Chorlton,  stating  that  the  said 
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1837.      Thonv^  BlAokburDe  was  ia  and  prior  to  the  year 

WAMCM     ^Afi  (thpusand  leight  ^lundred  and  four,  and  Iiad  ever 

Sf**"    sl^fie  ,I)^a,  and  thiefl,,w*W  ^^  .Warden  of  the  said 

^nim  ^^S^i»  «nd,ithe  paid  Janaes  Bayley,  John  Griffith, 

'T  Hfef^  '^°^^  GfttUff,  and  Charles  Wickstead  Ethelston,  were 

in  aa^,|t|pip];-,  to  ,the  «^d  year. one  tboutAiKl eight 
hi^n4r^a  and  ,fowr>"and  ha4t#^^  since  been,  and  then 
W|er,f^,aU  theFey/ijii^s  of  ,the  s(ud  College,  and  were 
q^fiW;J^,,WAr4fin^d)FeUqw«,  in  aod  prior  to  the 
a(|id.iy.cpir..Wej(;h«tPsa94  ^ighjt  liundred  and  four,  and 
8Ull,jW?r/Q,  sj^^T^d  or,  lawlully  entitled  to  them  and 
tI>^f/si|Ace|$^Q|;&  Warden  and  Fellows  of  the  same 
CpHsg^  ,9f  lOr  tq  j^h?  Rectory  of  lyianchester  in  the 
q9(i)pty,p|  Jl^i^^as^ffv  and  tjiafi,  they  or  their  lessee 
qr,^H(e^yif«J59„mo<^n4pwi>r4>o  the  year  one.j^ou- 
■*fM>«iWllft)h!W^re4  «p»d. four, , and  had  ever: since 
bje^i?^apf},^^pi>^5fier;^.ilawfuHy  entitled  to  all  the 
ti%8,jJlw>^gBeat  a^  8^^^^  mmg  within  the  parish 
of,Jt|Iai9j9}iest^,ja£oref^,,  and  tlw. . titbeable  places 
thereof,  an4;to  ,^l^ast^.,a|Seri;Qgs,  and  other  dues 
w^iffr,,)l?^qai^^,  due,an4  payable  fix)m  the  several 
iniwIiHtfy^  Hnifii^.^aVt pwish  oif.Mwchepter,  aod 
t^/li^f*tej«%*^.^%Wof-  /..TM.Ilie  said  Thqinaa 
^^kbHTOft  J[«W«8j]ftfty%»^Ph»,Gri|Bth,  Johu  Gat, 

lift>*n4jfiWfi8lM^^<ir«4  Eil;lwlstQnr'.  fia,  Warden 
wi/fieypm)pf #e,fl?B4, CoU^e  by  fui  indpntur^a 

<lHllli«Kf?fte<J  ¥ff^^F  '^  pommpn,  seal  of  the  said 
^.CgHfigQ^at^j^^Pefiembep,  jm>  andnwwfe.ti^ 
'^■v'ty^fi^J  ftfi.8ajd,)^^4ep^  ftfi4  W\Qwa  of  t  Jie  ow  parl^ 
•5ldifc(R|8^Wi^^^l^93^  J9Hk.pf  ^e  .pt^w  part,  did  ia 
cfl»»ftPf «ftP%/rf  ^«  ir^t-(W4 .%  perf^jf  poapce ,  pf ,|ii« 
cWfiWWt^  ftfiPPW>Wffti^fi<l,  di?r?»i8e„gnj»t,  wdwt:. 
UJ^H^bthftfifti^  William  ,4oHle, ,  t4»,,«^pcu^rs,  ♦^dwif, 
i4f*»t»ipiW49^«ftfi»  ^Wd  singular  the,, tithes, 
b^,  gfg&t.  .aq«^  8i;f^  tpgethfer  w4^  (be  oieringa 
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usuallf  called  Easter  oflTerings^  and  other 'bffifrrings^  1827. 
oblations,  mortuaries,  and  all  ot^er  customary  date  wawh 
and  payments  Arising  o^  to  arise,  Or 'become  dtte  •"^Jj*'^ 
or  payable  to  the  said  Warden  tmd  Fellotrs,  or  thteir  ^J^^iJ^II 
successors,  during  the  term  thereby  demised,  from  ^^^m^^' 
any  person  or  persons  whomsoever,  occupiers  of 
lands  or  premises,  or  inhabitdAts  witlunthe  tSftftity^ 
three  townships,  precincts,  or  hamlets  thel*ein  m<in« 
tkxiedy  and  every  of  theto,  and  of  and  fr6m  all  and 
every  the  messuages,  tenements,  lands  and^fa^^i-* 
tsmcnts^  situate  within  the  said  several  townshipSt 
{Rdncta  or  hamlets,  in  the  said  parrsh  of  Maili' 
cftester,  or  otherwise  in  respect  thereof,  to  4i£lV6, 
leccife,  take,-  and"  enjoy*  the  same,  ttoto  the^^d' 
WiHiam  Jonle,  hl4  efeetifbrs,  adminibtfatotir,  «bd 
assigns,  fromtiie  date  tliereMf,  fbr*  antt  during 'thfe' 
term  of  twenty-onb  years  thence  riext  ensuing,  fte)r^ 
ing,  tberefot^,  during  the  said  term;  titiVA^  the  s)Mfl 
Warden  and  Fellows  of  the  said  Ce^leger,  and'ilieir 
iQceessors  Warden  and  Fellows  of  the 'sard  Cblle^; 
the  yearly  rent  therein  mentioned  ;  That^^  counter-i 
part  of  IfteS'SfiM' lease  wa^'duty  exa^uted  b^tti^Mtd 
WiUiafai  Jd(ile,«fad  he  by  inrViit  of  the  tiaidifndiehtuili^ 
beciifne^,  mad^had  ever' sib^ 'lihe  ^aid  25th'day^^ 
Dccetnter,*1804,  beeA^totttted'tb  airthe*«ithe^,'%oth 
great ^Aiid  small;  arisiii^  'within  the  seveW*  tiwni^ 
Alps,  preAShcts  and  hafnlet^;' in  tfee  tew*  parish  *df 
Mancheitfei-;  tnehtfohed  ifi '  the^ord' Ked^,'  9n ' %itld, 
Slid  gudk  «theii;  anrf'al!EltetercifFerhi^«;''atldoltbto!^ 
difeaatid  efihfiSdJtieAts/ariiiitit^,  or^bbcohiihgpa^ble' 
frMn^heitihabitants  (^^  others  Withid  the'  sslid  tofftt^ 
sUp*,"«r  ifaeHtheabld^placei  thereof,  iiught  td  have 
been  paid  and  answ^ered  io  the  said  WHliany  Jonle 
accordmgly.  Thi*  thef  ^d  Thoirias  *epSon,  Thdfttas 
Dewsbory^'Hiottias  Foster,  JarMs  Beany '  Tliomav 
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Roberts,  Samuel  Taylor,  John  CheethaiOj  Thomas 
AijidrQw,  Thomas  .Walker^  and  Margaret  Chorlton, 
bf^>  eyeri  sipce  the  said  25th  day  of  December,  1804, 
o^c^pied  farim$  ^nd  lands  ^withki' the  said  townships, 
or  some  of  them,  and  in  the  said  year  1805,  previous 
f^  |;be,pQpar^tion,  of  the  said  tithes,  >  had  bad  notice 
giyen  by.Qr,  on  behalf,  of  the  said  William  Joule,  to 
s^t  i9Ut;/ yields  an^"  pay  unto  him,  the  said  William 
Joule,  who  would  take  the  same  in  kind,  the  tithes 
of  ,^^  /$^i^^M  titheable  matters  arising  and  growing 
upbj;^theiri(fai;9>s.:a|]d  Lands  vei^pectiv^ly,  but  which 
thpy  hic^d  4<^c}iQ,9fi  to  do  or  to  pay,  or  make  him,  the 
s^d  li^ill^m  I  t^iPMle^  i  ;any  sa4isfac tion  for  *  the  same^ 
aT^.f9^,jf;he.ia^id  Ea^te^  tofferings  and  other  dues, 
an^^ipf^yjssig {f^Y^f^  the>^id (Thomas .Jepson;  Thomas 
Dewsbury,  Thomas  Foster;  James  Dean/ Thomas 
I^3]lpy^9i.j^n[Uj^l  Tory^^^  John  Xlheetham,  Thbmas 
Api^Y^^  ,^)(^pi^  ?and  1  Margaret  Chorlton, 

mfg]^^  ^|;^,^(f^l))jlfhe'partiaulair  I  quantities  and  values 
off^q  jf^^^ct^^^)  fjaf^roight . aeeount:  with'  the  said 
W^^jaq[^i,)l<:i\^l^,  priiiHilh  ibliej  iPiaintiflFs  in  the  said  cause, 
^^T^fr)S)n)g1|e((yidjaQioflttlm'aaid  titbesy  and  the  said 
£t)^t;^(. f}ti6^9gs/x^(^  iQl^er  i  duies,  and^ might  bb  de* 
cfgfi^rtft  W^iP9i^^Vf^  <Mrf fclwfri^wihat!  sbotild  appear  *o 
bfll^&.pf*  ^^i^i^gt^^mror  .them  from  the  Defendants 
re$p€|Qtiyiedy.^>t|i|e]t«]l(ms  of)'the>«aid  aeeotilits,  and 

3Ro  ^,  ]i^  iT^tijQW94  .  Jepson,  >Thomas  Dewnbury, 
Tlj^Pi^^Fflstferf.  J»m^,  Dean,  Thomas  Roberts,  Sa- 
mu^V <.T^yJl^bf > yfolmi  Cheetham,  Thomas  Andrew, 
Tbqin^>^AlkQi\  i^pd  Margaret  Chorlton/appeared 
an4tP>M;;4i^i.th9J^*  ^fts^wersyi  and  replication  having 
be^P;  ^d,  a  great  ntumber  of  witnesses  were  exa-- 
minefl)  ^9  well  on^  <^  part  of  the  Plaintiffs  as  of  the 
De^en^W^tSr^oditihd  cause  afterwards  came  on  to  be 
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beard  before  Sir  WiU»n\  Grant,  »thett'  Mttstef  'Af  tW       181Z7. 
Rollt«.  who^a  tiae  3diday  ofi;'Aug«6«i"'l»10,^W>^     wl^ 

noanced  a  deetee  therein,  ■disttrissittg' the  bill  as'«4  •■i«»o*«« 

some-of .  the  tithes  daimed^ <  and  dlrecthtg*  i^^tt^  to  ]^^^^ 

Agaimli  this  decree,  the  Di$fe»datit$'^<iB^«M  a 
petitioa  to  rehear  the  cause,)  and  'the  saihe  i^it'&ii-i 
cordingly  .reheard,  and  on  the  10(^  day'Of  Ao^^t^ 
1813, affirmed.-  :  •t'*      '   -•  '•■  !>iii»''^ "  "'•'  ."•'o' 

From  the  decree  so  affirmedj  'tfati'DefcMldant^i:)- 
pealed  to  the  Lord  Chancellor,  •  and  thi^Pltftliiffir  ih 
the  cause  also lafipealed' against  sbm^'^fts^W  tHier 
decree,  which  appeals*  ■nrerexiafteiwa'rd^'^y&i'd  %jr 
the  LoidOhaacelloEj'-trhb  mukfo^ni  d«]6¥<iht^M' 
dated.the  25th'd&y  -of  Jun^>l618;  iMi^f't&/m^ 
and  partly  affirming  the  decbeeJ  - "  '    .  rw&^'f-Ai 

Subaequrant  to  >  the  i  date  of  t\ie  ilMt^»feiil!lbifi!6d' 
ordeiV'the  smtabatM  by  the  death^  of  thi^Tl>^erid^iSi^ 
Thomas  Aadrenr,!  Samuel  Taylor,  dM  ThbihSs  VhiVi 
keff,whereupon  theiRespondentsnot  dtfsidHbitigth6ihL' 
selves  individually  bolt  is^Ag  iu>«h6ifco^ti(]^at^'iiUk^; 
racteronlyasthe  Wardewand  FellOK(ftt>f  tWCdllfeg?^* 
and  WilUami  Joule, <NV'tbe<lit7tlyiidtby^iNii^ii^^,'^ 
18j23»%d  theif  Uill  of  >r«vm>ridi«d  ^tt^tefai^t  it^Mii^ 
Thomas  Wdlkrir,)  as:  the  admltil*Kitm«'  ttf  ■tHe-"ikia<^ 
'I^biinasiWalkeiideceaSfed<;  ag«iii^TllOMa<il|Tii^^ilf^;' 
son,  George  Hutchinson,  and  Edmurid^VatSSjlli^^"* 
exewtorsflf  SamudllTaytor,' dud  wg«^'it  It^btm  ^^- 
dtm  .tboyotin^erv  >GI:oDge^ndl«^;  an^^^Htl^H^^' 

Andnwyas  theiexi^utotsi^f  Th^m«slAVidi«64^,^a}W' 
th«|itihe,^it::iitd>prl)oeBdingk'ni}ght&e%v{^diHiSfld^ 
tbattbePi«>iiiliifl&<intIieibill4)fTevi>««r«,!fld%u^bldittfeiM'^ 
^kH  iftve  itbe  ^auie  arelief  agmM^tSI^  O^fe^aHS^^ 
^eretoyaattbe  last^mentidn^'i^laiii^Hli}  Ueit  ifiitkm" 
^%aui8tThoBia8!Walker)deeea«ed>,i1Fli«inasA>«kHe#,^ 


14  CASES  IN  THE  HOUSE  OF  LORDS 

1827.  and  Sasnuel  Taylor,  at  tibie  respective  times  of  their 
wAEBKn  deatiayand  i^qwiringi  the  Defendants  to  1  the  bill  of  re- 
*"'^***"  vivoc  dnd  aupplement^-  to  admikassets  of  the  several 
T^|j«^2!2  Persons  lor  nrhom  i tiaeyi  wer© rc8j)ectively  repf esenta- 
ofChKtofiObK  tivesyito  ahsTTerithe  demands  ^made  against  tbcm  in 
tiiej] suitn To /tlua  billof  tevivor  and  supplement 
aU^^tbq'Dsfi^nidankli?  ther^eto  demurred,  and  for  eause 
QU^godi  thati  it  (£d  not  appear  by  the  bill  that 
the  complainants^  -  ttie  Warden  and  FcUowa  of  the 
Goilege  of  Ghfist,  in  Manchester,  in  the  County  of 
LaiMraisterj  founded  ibyKki^  Charles  the  First,  were 
entitled  to  have  the  suit,  and  proceedings  in  the 
bijiliof  Tevivor?  mentioned,  revived  against  the  De- 
fendaht^  ^thereto,  or'  any  of  them,  or  to  have  any 
relief  in  the  said  CoarC  against  them,  or  any  of  them, 
and  fertbatthelleverend Thomas  Blackburn,  the  Rev. 
Jtemest '  Bayl^,'  clerk ;  the  Reverend  John  Griffith, 
clerlbrthe  Reverend  John  Gatliff,  clerk;  and  the 
ReverendiCMrles WicksteadEthelston,  clerk;  five 
of  itiiecolxipMnants  named  in  the  original  bill  of  com- 
plaitii^intiie  said  bill  of  revivor  merttioned,  and  who 
all*  appeared  by  the  sdid  bill  of  revivor,  to  have  been, 
and ^d^ be  parties  interested  in  the  said  suit  and  pro- 
ceeditegb^<wei^  not, not 'was  latty  of  them  parties,  or  a 
party  to  the  bill  of  revivor. 

Tlii*-  Deitttrtrer  haftiia^  beew  iar^ued  before  the  Lord 
Chan^(iUop,'by  an' brder  dated  on  the  5thday  ofFeb- 
rdaiy,  lda4,^^as'6viftp-«rUled.  From  this  order  Tho- 
mas* iWalker,  Thoma^  Andrew  the  younger,  and 
George  Andrew,  a{)peal6d  to  the  House  of  Lords. 

For  theAppetfantsit  was  argued,  that  the  original 
bill  waS'filfed  by  certain  plaintiflfe  in  their  individual 
capacity,  seeking  relief  on  the  subject  of  the 
rights  mentioned  in  the  original  bill,  and  the  bill  pur- 
porting to  be  d^bill  of  revivor,  is  a  bill  filed  by  the 
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Se^ndent,  William  Joule^and  theRespondento  the       1 827. 
Warden^  and  Fellows  of  tb6  CoUegey  irho  are  a  hoAy     wAtiia 
corporate^  and -aeoor^g  to  the  practioe-and  prin*    •■'^^ 
dpin  trf  a  Gouct  of  £quityv  there  is  no  »uoh  {ifiirit^  2*«aSm 
of  dtfuracter  or  title  between  •  the  individuals  whamre  tipMMM^ 
Urn  Pkiipbiffii  inttheoriginal  suit  op  any  of  thenijr  and 
Ae  body  coiiporito  asi  will  ^entitle  tbe  boAyi  eti^ratis 
to  revive  the  original  suit;  that  Bkckbum}  BagdtjTi 
Griffith,  Gatliff;  and  Ethelston^  Plaintiffs  in  the  ori- 
giD^  bill,  who  by  the  bill  of  revivor  appealrto'^have 
beeasnd  to  be  parties  interested  in  the  suit  and  pvo- 

ceediDgs^  are  not  parties  to  the  bill  of  irevivor. 

For  the  Respondents  it  was  argued^  that  the  orig^did 
hill  wsB  filed  onthe  behalf  of  the  Warden  and  Fellows 
of  the  College  of  Christy  in  Manchester,  ^hoiare^a 
onporatc  hody,  and  of  William  Joule  theuHlesilde^ 
and  although  the  names  of  the  then  WaDdtn'  and 
Fellows  are  inserted  in  the  said  Ullyiyetit  is 'evident 
that  the  hill  was  not  filed  by  the'thetiitWdrdeni^nd 
FdUows  as  individuals^  but  in  their:  oor|)i<»rate  ea{ta-^ 
city;  that  it  was  not  necessary  td :  halvie --insiorted ithi^ 
names  of  the  then  Warden  aad  Felloiw^  ib}  ti».  ^xlghi 
Dal  bill,  and  that  it  was  not  nece$saiy.(tt)r<pstfrt)the 
names  of  the  Warden  and^FeUows  iini  the/biU.oftrc-^ 
vivor  and  supplement.  -.../i  ">•!  in  Hi. I  jiii ..»  /hi: 

That  the  PJaintiS;  William!  Jm\^i  '•  a^iledseif  bf  iths 
Warden  ax^d  Fellows  of  the  siaidGoll^ge^y  would  hajrii  • 
been  f entitled  alone,  and  without 'tb^Wttdttn  and' 
Fellows,  to  have  filed  tbe  bill  of  refvivpr  and>  Btlpplo-r 
ment  agiunst  the  Defendants  thereto.  .   i.,  . 

For  the  Appellants : — 3Ir.  Hart,  iMr,  tlauckwartk. 

For  the  Respondents : — Mr.  Agar,  Mr.  Parker  J  ^ 


On  the  26th  of  February,  the  Lord  Cliai;icellpj|;'i  jl^ 
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1827.       moving  the  judgment,  said  that  the  naming  of  indi- 

WALKER      viduals  while  the  proceeding  purports  to  be  in  the  cor- 

and  others    pQj.|^tg  character  and  the  corporate  names  are  added, 

^  mwws  ^^  naere  surplusage ;  that  the  appeal  was  apparently 
^SK*Ae^'  brought  for  delay,  and  therefore  costs  should  be 

given,  but  as  the  Respondents  mtroduced  the 
surplusage  on  the  record  that  the  costs  should  be 
moderate. 

Decree  affirmed,  witli  50/.  costs. 
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ENGLAND  ofLu4lftf  4^ 


(on  an  appeal  from  the  high  court,  of  6HANCERT.), 

The  BAlLiWte,BuiCG*i«ife*;  iiia  Cd*i-x'  *^^  ^  '^^ 
MbkAirfY/4f'<ai6l\)vtrn'fcrBori»^  uo  js^ij^nhinj 
of  Ludlow,  in  the  County  of  Salop,  f  Appellfudki 

andt^e  ]ftigl»tftpnpvffp^j:RWAJM> 
£arl  of  Powis, 

Richard  Greenhouse;    ^iuue   de- 
ceased) John  Coleman,  John  Hick- 
man, Richard  Gardner,  Robert  )^ Respondents. 
Tench,  Richard  Taylor,    John 
Stephens,  and  Edward  Powell, 

A.  having  purchased  an  ancient  chapel  with  a  parcel  of  ground 
adjoining,  devises  it  by  a  will  dated  in  1590,  togiether  with 
certain  messuages,  &e.,  in  trust  to  complete  the  building  of 
certain  almshouses  which  he  had  commenced  on  the  ground 
near  the  chapel,  and  to  apply  the  rents  of  the  messuages,  &c.^ 
to  the  support  of  four  poor  people,  with  directions  for  keeping 
up  the  chapel  and  appointing  a  minister,  chiefly  iot  the  bene- 
fit of  the  almshouses ;  but  partly  also  for  any  other  persons 
who  might  think  fit  to  attend  the  service.  In  1769,  the 
chapel  having  fallen  into  decay,  is  conveyed,  together  with 
the  piece  of  ground,  the  almshouses,  and  the  messuages,  &c., 
by  the  heir  of  the  surviving  trustee  to  the  Corporation  of  Lud- 
low, who  in  1771  pull  down  the  chapel,  convert  the  materials 
to  other  purposes,  and  grant  leases  of  the  piece  of  ground 
near  the  chapel,  upon  which  houses  are  built. 
Held  (reversing  the  decision  of  the  inferior  court),  that  this  is 
not  a  case  within  the  jurisdiction  of  the  court  under  the  enact- 
ments of  the  52  Geo.  III.,  c.  101. 
The  operation  of  the  Act  is  confined  to  the  simple  cases  of  a 

dear  breach  of  trust. 
In  cases  of  breach  of  trust, courts  of  equity  may  decree  an  account 
of  all  the  profits  made ;  but  {Semb.)  they  caimot  award  da- 
inages,  (i.  e.)  compensation  for  damage  done  to  the  trust 

^  ne  Attorney  General  having  signed  and  allowed  a  petition 
^der  the  Act,  is  at  liberty  to  appear  for  the  Respondents  to 
^pie  their  case. 
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1^97.  A  person  cannot  present  or  join  in  a  petition  of  appeal,  although 
fj^i^^^i^^fi  ^^  ™2iy  have  an  interest  in  the  question,  unless  he  was  (or 
oflMdloWiftOtf       represents)  a  party  in  the  matter  in  the  Court  below. 

t^  There  cannot  be  a  prospective  order  to  pay  costs,  as  of  pro- 

tM^SiuS!!^       ceedings  to  be  had  before  the  Master.    The  question  as  to 

ftiKsh  coin  ought  always  to  be  reserved. 

Charles  FOXG,  being  seized  to  him  and  his 
heirs  of  an  ancient  Chapel  called  Saint  Leonard's 
Chapel,  standing  without  the  walls  of  the  town  of 
Ludlow,  and  of  a  piece  of  ground  near  the  chapel, 
and  other  hereditaments,  by  his  will,  bearing  date 
the  12th  day  of  October,  1690,  expressed  himself  in 
relation  to  the  said  chapel  of  Saint  Leonard,  Alms- 
houses, and  premises,  in  these  words : — {viz.) 

"  Whereas  I  have  lately  began  a  foundation  to 
^*  greet  four  almshouses  or  chambers  upon  a  parcel 
*^  of  ground  near  the  chapel  of  Saint  Leonard,  in 
*^  Corve-street,  in  Ludlow,  in  the  said  County  of 
*^  Salop,  which  ground,  together  with  the  said  chapel, 
'^  I  lately  purchased  to  me  and  mine  heirs,  of  one 
**  for  the  relief  and  main- 

**  t^nance  of  four  poor  and  impotent  persons  to  be 
^'  there  from  time  to  time  kept  and  relieved ;  my  will, 
^^  intent  and  meaning  is,  that  if  I  shall  happen  to  de- 
^^  cease  out  of  this  mortal  life  at  any  time  before 
"  the  said  almshouses  be  thoroughly  finished  and 
"  erected,  then  mine  executors,  with  so  much  of  the 
rents,  issues,  revenues,  and  profits  of  my  mort- 
gaged lands  and  the  sums  of  nooney  thereupon  and 
in  redemption  thereof  due,  shall  build  up  and  finish 
^  the  same  in  as  short  time  as  conveniently  they 
may,  according  to  the  plot  or  foundation  there  al- 
ready begun,  and  for  and  towards  the  relief  and 
^  maintenance  of  the  said  four  poor  per^ns,  as  also 
^^  for  divine  service  to  be  had  and  maintained,  as  diaU 
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^^  be  lia:^after  appointed  within  the  said  chapel  of    J^J^ 
'^  Saint  Le<mard.    I  do  give  and  bequeath  unto  Ed-  ppemmtm 
"  wwrd  Foxe,  my  brother,  and  Edmund  Foxe,  my  son,  ^f^^^^-^ 
^^  two  of  the  executors  of  my  last  will  and  teatament  ^JStH!^^ 
^^  and  to  tiieir  heirs  and  assigns  for  ever,  ^  thos^ 
^'  four  messuages  or  burgages,  and  all  lands,  tene^ 
^'  ments,  and  hereditaments,  with  their  appurte- 
nances, &c.  in  the  city  of  Worcester  and  subufbit 
therecrf^  &c.  being  now  of  the  rent  or  value  of 
8/.  by  tfie  year  \  upon  condition  and  to  the  epd 
^^  tbafc  the  said  Edward  and  Edmund  or  their  heirs 
^^  shall  withfaoi  the  space  of  three  years  next  after  my 
decease  0f  in  my  life  time  the  samfe  be  not  to  those 
uses  by  me  conveyed  and  assured)  by  thrir  sufiS- 
cient  deed  lawfully  and  duly  executed  enftoffsome 
threeyfaur  or  more  of  mf  next  name  and  kindred  of 
mijf  body  descending ;  cmd  in  default  of  them  somd 
^  otiiers  with  tiiem  and  their  heirs,  of  and  in  HbJi 
^^  said  messuages,  lands,  tenements,  rents,  revef- 
^sions,  and   hereditaments  in    Worcester  afore- 
^  asid,  and  suburbs  thereof ;  to  the  uses  and  in- 
^^  tents    hereinafter  limited    and    appointed-^vi^., 
^  Tbat  he  or  they  to  whom  such  feoffinent  shall  be 
^  made,  and  their  heirs,  shall  stand  seized  df  the 
*^same  lands,  tenements,  and  hereditaments,  and 
^'  out  of  the  r^its,  issues,  and  profits  thereof  from 
"  time  to  time  shall  yearly  pay  unto  the  said  four 
"  poor  or  impotent  persons  for  the  time  being  that 
^  diall  be  placed  or  allowed  in  tibe  said  new  hospital 
^'  or  almshouse,  41.  to  be  equally  divided  between 
^  them  quwterly  in  four  terms  or  times  in  the  year ; 
''  tad  moreover,  shall  yearly  pay  imto  the  curate  or 
^  i^b^ain  of  Ludlow  for  the  time  being,  or  to  some 
^^i*  suffidcnt  chaplain  or  minister,  to  read  and 
^  ^  the  poor  t^ere  divine  service  at  certain  times 

c2 


.«!9d«llMrt; 


€€ 


.!:CA&£S  IN  THE  H&USE  OF  LORDS 

^f.  in  th^.  week^  as  sIiaU,  be  ^peinM?  404«9  f^i^d  ^^ 
i^i^^Mo^  "  also  pay  .and  giveyeajrly  uatio,spme  svifficient  /and 
DfLvdiow.ftc.  "Jleameii  preacjxer,  for,  ft.  s^r^^oji  tq,  b^  wajde^nd 
f^  p]?eacbqd  .in,, the . said  Chapel  qf  SointnLeqiwrd^s 
arly,  at  some  convenient  4;ime  within  the  f^jast 
of  ChnstmaS)  6s.8fl.j  and  other.  6# .  8,^  |br  $^  like 
.  sermon  to  be  made  ^a^d  preached  in  ^tbe  said .  cha-^ 
"  pel  yeady  intfc^  timCipf  L^Htj  fof  the  bftter^  edifying 
and.  instruqtfpg  of  the  i^d  poor.aAd  such  jother 
people  as  shi^U  ,thei;i.reiaort  thither.  Ai^d  touching  the 
^^  residue  of  thq.said  rent?  of .  the  premiss  9haU  re^ 
^^  ipain  a)id  <  be  employed  ^  aqd  for  ^he  .necessary 
^^  rq)airing  the  said:  aJimshou$e9.^i)4  .chapel  ^pf  ^int 
^'  Xi^onard'a  i^oni  tim§  to  tmxp^  as  ii^d  wd  oppasjion 
*/  shall  requiire^;  and  for,4evy3ng.an4.g^thw»g  ithe 
"  :$ftid  FeWts.yearly  wdrfltl?<er  neqqj^^arty  ohji^ges.  ,J^d 
^^ji^at:  the  sfddf epopees  qnd  their  ^eiV^^and  the  sjar« 
"  yivors.aipid  surv^y^,  qf  thero.^shftll  y^iafly  make 
'^acqo.uut;  .,upt9i  the .  .c^wrch^ardep;?  pf ..Brqwfieldi 
fV^Qw  .the„prpfif?.  and,  i-e^Y^nveS  thereof,.baYe  bjeen 
"dQfrayedj  and  whalj  surplwsagj?  Je^pf^^iqe!i;h  .tp,  pay 

5*,aud  driver  unte  >the  chwrclwardeni^.,pf  ,fiTj9n^- 
**  field  aforesaid,  and  their prder.,^p  Jt)^.jl;a^fthQ\i5^|;he 
sidd  surplus  if  any  ^p.  .shaH  jbe  e^up^«ye4  jm^  be- 
stowed, by  the  advi<?i^  pil;^,e,yi)Q^R  -<;^,jB(rqmfteld 
aforesaid  for  thetip»e  bw««^(fiAnd!lgiy^,ftlsp^,^^ 
bells  which  I  have  in  my  sqjler.<0;  j^fpfpfield,  ,tq  be 
*'  hanged  up  in  the  sjt^eple  of  tl^ic  ^d  9h<^el  tQ.ling 
*^  into  service  when  auy  is  Jthpre  sa|dj,wd.  there  to 
**  remaifi  for  eyermpy q.'*  , ,      ,  ,  ,  , 

:  The  testator  died ,  s^hortly  »)fter ,  Jthe ,  jd^ ,  of;  Jthis 
will,  leaving  Charles  Fo]Ee><ofi  jBi:omfiel(J,  hi?.  1^^  at 
law,  and  Edward  Foxe  and,Edwund.  Fexeftrp^ed^ 
and  took  upon  themselves  the. executioq  qf  the,  will. 
sdApra  im.     ^'  By  Indenture  of  the  2nd  ,Ap];il  IdS^r  between 
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•*  Sdward  Poxe  and  Edmutid  Pbxe  (executors  of  tiie    ,  IMI 

^'  testator)  t>f  the  first  jiiart,  Charles  Foxe  son  and  heir  e^^^Cl^mt 

''  at  lirtt  of  the  testator;  Roger  Foxe,  Richard  FVme,  •'^^^*^- 

"  aAd  Francis  Foxe,  the  three  sons  of  the  lastnained  ^gg^jg 

•^  Charles  Fote,  of  the  second  part ;  Edward'  Foxe 

^  and  Henry  Fbxe,  younger  sons  of  the  testator,  of 

<^  the  tiiird  part ;  and  Charles  Foxe,  son  and  heir  ap- 

"  parent  df  Edmund  Foxe,  of  the  fourth  part.    The 

'*  first-m^itioned'  Edward  and  Edmund  Foxe,  iii'  per- 

^'fiwmancie  of  the  will  of  the  testator,  granted,  en- 

^^  fecAted,  and  confirmed  unto  the  several  parties  of 

^*  the  seeoAd,  third,  and  fourth  parts,  together  with 

''the  aaki  ^furgages  In  the  city  of  Wor^ieister,  all 

^  thow' messuages;  lands,  and  tenements,  with  the 

''  aptm^teuances,  situate  in  or  near  Ludldw,  near  to 

^'  tbedtmpAai  Saint  Leonard,  in  a  streetlhere  caHed 

''  Corfe-street^  on  which  the  testator  in  his  life  tiime 

^'  ierected  fooir  almshouses,  for  four  poor  inttpdtejit  and 

^' needy 'persons  to  he  the^dn  maintained  and  re- 

^*  fieved  for  eVbr  \;  and  also  the  said  dmpel  of  Saint 

^^UtnuAdl  -and  the  hind,  ^ound,  and  soyle  bf  the 

^^  Ktibe  m6hflftta(ges,  lands,  tenemehts,  and  chapel, 

f^  and  all  6tSier  hduses, '  &c.  of  the  said  testator,  by 

^^liie  testator  d^tised  or  assured  unto  his  executors 

<*lapr  tlie'use  benefit  and  relief  of  four  poor  impotent 

^*  persons^  to  hold  the  same  unto  the  several  *paaiies 

^  thereto  of  the  second,  third,  and  fourth  parts,  their 

^  har^  and  assigns  for  ever,  upon  trust  nevertheless; 

^  thrt  they  and'  the  survivors  and  survivor  and  his 

-' ind  their  heirs  should  perform,  fulfil  and  accom- 

^^]^h  all  and  singular  the  articles,  orders,  and  or- 

'^  fibances  mentioned  in  the  schedule  quachipartite 

"indented  thereunto  annexed,  and  according  to  the 

"^tme  intent  and  nieaning  of  the  same,  and  of  the 

**  now  redthig  indenture.''— 

^  ortudes  and  ordinanc^q  infide  <fie  2nd  day  of  sd  Apru  i5s» 
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.    IStr.     jftpril,  1593i  by  Charitei  Fox^  (the  testator's  soil  ftnd 
«««tyoRATipic  &eir)  andEdwal^  Foxe  iGlnd  Edrntind  FoKe>(the  te^- 
MLM^,an.  ^^^jtg  extictitors)  feoneeming  the  trust  by  the  heir 
'ZSmT  ^^^  exeedtoi^  of  the  testator  reposed  in  the  fedffeei^, 
•imd  the  yearly  issues  of  the  lands  and  heteditlmiMt^^ 
liiid  for  ^e  oidet  and  govemaieiit  of  the  almsbduBes, 
4Uid  bf  the  manner  Atid  6rdAt  df  divine  senride  td  be 
thud  and  eelebrati^d  ih  theehapel  of  Saidt  Leonard's, 
^irontwh  the  fallowing  regulation^  ahd  directions:'^ 
.    f^.  First  we  doe  order  and  appdint  that  when  and  so 
'fi  oftba  as  it  shall  fortune  all  ^e  said  fboffees  exeept 
:^  khree^  to  decease  thAt  sde  often  within  six  months 
}^  next  after  itch  decease  or  deeeases,  the>  said  tht^e 
^^  suiVifrora  of  the  same  febffefes  shall  by  good  and 
^^  sufficient  conveyance  convey  ahd  assure  tmto  the 
5'  like  nuiUber  of  thi  hext'  of  name  tod  kindred  df 
^^  Hbfe  bbd^  ^  the  BAid  Oharks  Foxe  deceased  (as  tiie 
.^^  said  Ibcfiefes  soe  happening  to  decease  wefe  ol)  Hit 
f^th\A  kiids  ten^mentift  h^^edittiments  and  prbmites 
^^"ilFfth  thi  ajqptertenanc&B  td  hfcye  to  the  use  land  be<^ 
^hotfS  of  the  samef  new^feoffees  oif  persons  to  w4iAin 
'^  tiie  prtoiises  shall  be  isoe  eoinreyed/or  assured^  «nd 
^  t5f  the  said  surviving  feofifees  that  tthall  t30]ive)!r««nd 
^^  Msure  thef  pnmiisbs  and  to  tke  heirs  antf  wd|§>nt  of 
f^'tiie  eaid  persons  Conveying^  ond^  assuring  the  pte^ 
^'  ttuecs  and  of  the  persons  to  ix^facNtn  the  same-ehall 
^^  be  sole  conveyed  ^md  bsbured'  Nevertheless  u^n 
f^  Uke  trust  and  confidence  as  is  by  the^e  preeeftts 
If' hereunto  Annexed  by  us  deposed  touching  t^efMre' 
^'  mises  In  thi  said  Edward  Foxe  the  yoonget  and 
^^  bis  said  feofiees     And  diat  the  like  order  be  (ob^ 
^^it^rv^  and  kept  from  lim^  to  tiiltie  for  ever  after 
^  by  <iie  survivor  dr  sutvivors  of  the  new  feoffees  for 
^  tiie  libie  being  and  of  his  and  their  heirs  for  ever 
'^  for  and  concerning  the  conveying  and  assuring  the 


ON  APPEALS  AND  WRITS  OF  ERROR. 

'aod  to  their  heirs  and  assigns  for  ever  to  their  iwr. 
^proper  uses  and  behoofes  Nevertheless  upon  like  cokpomtioit 
''taiist  and  confidence  as  aforesaid  and  not  other-  •'^•»«^»^«» 
"wiaeiior  upon  any  other  eonsideratioa  the  costs  "J^J2ui«!r 
^  of  which  aaid  conveyance  to  be  of  the  premises  from 
^  time  to  time  hereafter  for  ever  made  and  done  as 
^aforesaid  shall  be  defrayed  out  of  the  yearly  rents 
"  Tben  wee  doe  also  ordfldn  that  there  shall  be  con^ 
^  timully  Sx  ever  hereafter  sustained  maintained 
^faande  and  kept  within  the  said  messuages 
^ncntioned  ia  the  said  recited  indenture  soe 
''sMted  founded  and.  intended,  for  an  almeshouse 
^ime  poor  needy  and  impotent  persons,  of  the 
^jesiiy  rents  iifisues  and  profits  of  the  premises  as 
^'hemfter  shall  be  declsned  which  foure  poor  per- 
^'  sons  shall  be  from  time  to  time  appointed  nomi- 
^  Dated  and  placed  there  by  the  said  Charles  Foxe 
^  sone  and  heir  apparent  of  the  s«d  Charles  Foxe 
^daMMed  Edwasd  the  elder  and  die  said  Bdmund 
'^.ertfae  greater  nundber  of  them  and  by  the  survi- 
^vm  of  them  during  their  natural  lives  and  the 
^longer,  liver  of  them  and  after  the  deceases  of  the 
''asid Charles  Edwmrd  the  elder  and  the  said  Ed- 
^  mmd  and  the  survivor  of  them  shall  be  from  time 
^  to  time,  afterwards,  for  ever  placed  nominated  and 
*^  appointed  by  the  heirs  nudes  of  the  bodjfcitikie  said 
^'Qmrkm  Fese  sonne  and  heir  apparent  of  the  said 
^Gharlea  Foxe  deceased  lawfully  begotten  and  for 
^  wsat  id  SDoh  issue  by  the  heirs  males  of  the  body 
^ef  the  aaid  Charlea  Foxe  deceased  and  for  want  of 
^snch  saaue  by  the  right  heirs  of  the  said  Charles 
'^  Fofxe  deceased  for  ever  and  which  poor  personar 
^aad  every  of  them  shall  there  dayly  serve  God  de- 
'^voutly  in  holy  prayer  and  divine  service  and. shall 
^repaire  unto  the  said  chappeU  for  hearing  of  the 
^'asfci  divine  service  and  sermons  and  aa  often  as 
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t89f7.  ^  taah/^sennoe  op  SBmamB  dmU  .be  there^Teade  and 
PMroiii^fffr  ^^yseadwd  MeoerdiiigN'^aa  k«rea£ter  d^  be  likewise 
«««-""^»**  f^rdedaredial!id<  ordained  Ifecn.weci  ordaine  that 
ff  ndieB  and  toerofiben/as  any^ef  tbe  roonsor  places  of 
V'themid  focffO'^ooitti  needy  and  ^impotent  persons 
ff/flhallibeeometvoid  by^  death' or  otherwise  that  then 
^^aay  other  pear  needy  and  impotent  person  of  one 
^^jaft  the  parishes  rof  Bcomfield  and  Ludlow  in  the 
^^eoimty  nft&dop  shali^  be  elected  and  chosen  as 
^^tfoiesftid  in;  the  plaee>s0oe  being  then  void  there 
<^ito  cantkuie  during!  his  m*  her  life  Item  we  also 
^^tordlanithati>oujb'  of  >tiie  rentsiissues  and  profits  of 
^fitiie-  saidijoaeasnagesi  lands  tenementsand  h»e- 
^fiditasneiitS'inrnWorceatecnintthe  jsaid  county  ^  of 
^Wbibaster  >them  dnUibe^yearly  for  ever  weUiand 
^iimly  ipiid/tO'AieiSud  four  poor  needy  and  impo- 
*i^4Mufci^s/soivl  for  Itfa^^thne' being  four  pounds  of 
V)dtanr6nb'ffingHsh>nK>ney  to  be  equally  divided  ^  be- 
^^»tween^  thttn*  quarterly  at  fomnmosti  usual  times  or 
''^( feasts i in  the  year'  Item  wise  doe  ordayne  con- 
^^atitHte  '  and'  appoint  Hmnphrey  Madoxe  Clerk 
'^Jtturateiof  tiixechappellof  Loidford  in  the  county  of 
^^iHer^food^  I  toi  ^  4'eade  say  ministeo  i  and  •  celebrate 
Hj|£tiBfei8ervice<in  thesaid  chappellof  St.^iLeonardes 
^^tO'  tiieisaid  poor  people  and  others  that  shall  resort 
^tiiitkor^aiidalso  to  exercise  the  office  of  a  eisrate 
^^«t'mlni$tep4heredilring  his  natural  life  as  well  by 
'^4KUttiiitering  of  tfaecommumonat  such  convenient 
<<itimM^iti^tbe  year  as  is  commonly  used  aoeordinge 
^tto  the'Qourse  and  usuage  of  the  Ohurdi  of  Eng- 
^^^tttoi^ako  bytttiinfisteringe  and  reading  the  divine 
^^seiNriee  there  evek7 Wednesday  and  Friday  through- 
f^lftdt  ^ the  'year  in  -tiie  mornings  of  the  said  dayes^ 
^^  fiiald' also  every  Sunday  and  FeastifuU  days  in  the 
^^  yesv  momiDg  and  ^eveniiig  according  to  the  course 
f^itodiiMa|pel^4ii^CUittKhoffitt^^    whidiwder 
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^aad  oourse  for  ike  odebmting^  of  divine  service      1827. 

^  there  iWte  will  order  and  appointe  shall  berfor  ever 

^  hereafter  observed  and  keq^  by  such  person  and 

^  perswis  as- shall  be  hereafter  appointed  and  chosen 

^  to-supply  the  said  room  of  the  office  of  a  minister 

^^  w  curate  there     Item  we  doe  further  ordaine  and 

^^  appoint  that  in  consideration  of  the  ssid  divine  ser- 

'^vicesoe  to  he  cellebrated.and  had  in  the  saidchap- 

^  pell  of  Saint  Leonardes  by  the  minister  or  curate 

^for  tyme  ibdng  there  shall  be  for  ever  hereafter 

^^  yearly  paid  out  of  the  said  rents  issues  and  pro- 

*^  fitta  hnds    tenements    and    hereditaments  .  in 

^^  IFonester  aforesaid  unto  the  minister  or  curote 

^^  therefor  tbe  time  being  the  summe^of  forty  stul* 

<<  hogs  af  current  English  money  at  two  usual^ feasts 

^^  m  the  yeare  (viz.)  at  the  Feast  of  the  Annuneiation 

^'  of.  our  Ladye  and  Saint  Michael  the  Ardiaagiell 

<<  by  equal  and  even  portions  And  doe  alsoe  further 

^^  ordayne  that)  the  said  minister  or  curate  there/  for 

'^  the  time  being  shall  also  have  hold  occupy i. and 

^^  aijoy  thO'  said  land  soyle  and  ground  beloogmg 

'^untD  the  same  chappel  of  Saint  lieonardesi  and 

^ Jliereunto  adjoining  (except  only  one  parcel  ofi  the 

^  said  land  soyle  and  ground  to  be  appointed  and 

^  cnoloaed  by  the  said  executors  to  be  a  gardine  or 

^^Hardines  for  the  said  poor  persons)  during  the  time 

^  that  he  shall  exercise  the  office  of  the  curate  there 

"^snd  it  shall  and  may  be  lawful  for  tiieisaid 

^mimster  for  the  time  being  to  receive  and  take  the 

^itenta  and  profitts  (except  before  excepted)  and 

'^  iMnvert  to  his  own  use  as  a  further  recompence 

^^  ^i^  the  cellebrating  and  reddinge  of  the  said  divine 

^  jaerviee  there  in  manner  aforesaid     Item  wee  doe 

^  alsoe  ordain  that  there  shall  be  also  for  ever  here- 

^  after  paid  yearly  out  of  the  rents  issues  and  pro^ 

^  fitts  of  the  premises  to  some  learned  preacber  for 


S6  OASEB  IN  THE  HOUSE  OP  lORDS 

1827.      ^f  tw0  iiermoiis  lo  be  ioiftde  and  preadied  to- the 
Mtml^oN  ^^90oat^  peoplef  wilihUitikhe  said  oluq^eUaf 


_  '»*^  ^'Xiecmards  (thirteen  sliillings  and  fiHiripei9Mse((viz.) 
MMwmuM  ^^Iq]:  eaeb  sermon:  ajx  .shillings  dig^ht^  pence  of 
^^  fWhioh  tivp  sermons  one  i  to  be .  preaehed  yearly  at 
f^fiome».CQnireiuent  time  inithe  Christmas  holydays 
^^and  the  pther  eeimoni  to.be  made  yearly  inrthe»:lime 
^^pf  Lenb  fojt  tha  better  edif^g*  and  instructing 
^^  of'  the  aaid  poore  .persons  4md  such  other  people 
^^aa  shall  t^n  resorte.  thither  the  said  preadier  as 
f^alsenthejinld  curate  or  ohi^ltun^  to  be  nominated 
<^  imd  appointed  by  the  said  Charles*  Foxe aonne  and 
f^heir<  ^  the  fSaidi  Charles  Foxe  deoeaaed^  .Ekhaard 
^^  FoKe  the  elder  and  Edmund  Fence*  and  ■'  Edimrd 
^AiFkoce^theiyounger  or  the  greater  number  x^fUhexn 
^i^.  the  I  survivors  of  ithem  during  their  lives  and  ithe 
?  life. of  the  longer  liver  of  them  and^afiber  their  de- 
^^^  cease  tor  be  nominated  and  appointed  by » the  heirs 
^^  malea.of  the  body  of  the  said  Chsodes  Foow  the 
^  Sonne  and  heir  of  the  said  Charles  deceased  Iftw- 
^AiUy;  begotten  and  for  want  of  such  issue  by  the 
theirs* males  of  the  body  of  the  said. Charles  de- 
^f  ceased  jusd  for  want  of  such  issue  by  ike  right 
^S  heifs  of  (the  said  Charles  Foxe '  deceased  for  ever 
^iltem.as  touching  the  overplus  vest  and  residue 
^^oi^  the  rants  issues  and  profits ;tQf  the  prendoes 
^^  wee  doe  ordayne  and  appcnnte  that  the  same  ahall 
f  vemain  and  be  employed  and  bestoared  and  used 
^jfpora.  time  >  to  time  for  ever,  las  necessity  ahsUi se- 
^f  quire  in  and  upon  the  necessary  repaimeona  of 
^>the«8aid  chappell  and  almshouses  and  for  the 
^levying  receiving  and  gathering  of  the  said  rents 
^issues  and  profits  the  receiver  of  which  said  rents 
^^  shall  be  continually  appointed  by  the  overseers 
^^  and  discreti<m  of  the  sidd  Charles  Foxe  (sonneand 
^heiTCiatappiuE^ntof  die  said CharleaFc^ 
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'^dttriBgilielrMtdtMd  oftike  Ioiig«ti4i^t«^1)ttedi 

•*Mid  itfteritlieir  deceaies  Andntlitt i longM  IxWt  6f  ^^IgSJ^ 

lliera'by  "dim  feoffees  6f  the pMtntseid^fot  «h^>  time 

being*  or<  the  greAtor  9iumbei'>o|itbQin>aiii*tiidt 

«^4ilft  nidfeo&fees  for  thd  time  beings  >£<v  ^tter  kkall 

^^yeeii^  make  acdenipt  thereof  ta  the  tvArdenWof  the 

^  parish  church  of  BtomfitM  in  Uie'ttobnty  of  Sidop 

^^hoft  And  in  what  mamMr  the  >said>pr66t*'  mits 

^'  and  Avenues  «hall  be  from  tiMe  tertime  Ae6Mfed 

^^  add  eilqployed  atid  bestowed  And  the  'Sitfplusag^ 

^mBtd oYevphie  th&teot^  (If'  aivy  shafr be^)  t^ pajrAnd 

^'  deSfei'to  the  said  chiircArirardeHfot»tii6*(fit»e>being 

f ^  add  thtf  together  wilii  the  vicaf  of  BnrtDifield  Ifor 

^*tiito  time' being  to  employ  and  ^bestoiAr*  theiaamd  for 

^  and'^wairda  the*  iaerease^of  tike  yearly  dtipblida 

^^«|qpobited  aa  aforesaid  and>limited>'to»ihiiiivthat 

^^  ahaU'be  tdiAppbin  or  mixAater  for  the  time  ?  being 

^*  of  tlie  said  chappdl  of  Saint  Lconardea  or  otbef^ 

^^iriaet»i»thedist»etioQOf  thesaid<Wcari6fa«i^       , 

Afield  for  the  time  ^belng  shall  secone  meet  >and  enn-^ 

^irenieiBt     Item  ■-  wee  doe  also  farther'  older  tkat  if 

^  any  of  'the  said  foure  poor  pedple  soe> placed  onto 

^bepkeed  at  any  time  hereafter  inithe  saidia^s- 

^boosi^  or  chamber  riiaU  diftotder  er  miibefaave 

^hbn otf  heMelf in  sueh soitet «t is unmeetekmd im- 

-'seesaly  tot  such  poor  •distressed  persons  bemg^de 

^ttititebly  and  well  provided  for  t^doeion^as^to 

^'ikiA  aaid  paitieaito  whom  thenominatbD^  deotion 

'^md  Appoint AVNit  of  tbem  doth  belnsg  a»  albt«eaid 

^  tshaU  aeemb  unfitt  and  inconvenient  Uiat  4iben  tSie 

^  mtoA  parttea  to  whom  the  said  election  and  ^omi^ 

^  mMdon  of  tiiemshall  for  the  time  being  appertain  as 

^  «JotesaiddiaUirom  time  to  time  asueede  andecca^ 

^^  #Qasfaailf«|birenniiQrre  orditplAoe  suohof  tbtaatd 
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6dmw^^  ^**iai8behaMkig  hiih  bdt'ot  themstelves  arid  fix>m  time 

♦i'pfersoiia  'afld  noie  itfdW '  iri«ji  'be  Wwayfes*  there  re- 
« Attained  suctJoited  tittdtiliiintsaiii^*widi  mich  tdlc/wr- 
^^  ailcefi  a^afdfesiaid'  acfcbtdiiig"  to  the  true  tneanmg  6f 

^* thefee <)fdtir^ hferehlboritained;^    .  . <     .  i 

8th  Fcbnipiy,  "  Hcriiy  fV)x^'i&e«irvitMig  trustee  named  hi  the 
hwtentore  bf  the  2d* tof  April;  f  5»3,  by  itideiitm'e, 
dafted"th6  8tW  bf  FfeWfuary;  1640,  conveyed  and  as- 
sured the  almshbiidesy  me^^tiges;  oha;[iel,  and  pre- 
nrifeef^i '  nttto  Ated  -to  the  ns^  df  Somerset  Pcdrd '  ihe 
eldi^i  ^Bd^AWt  Pd*ei"  RUctekrd  *Fo^e,  'John  Foite, 
and '  Ralph  l^ote^  ai^  Somiersct  Foxe;  of  Cainhtth 
atyd'Hefnry'Fo^e,  Md  t^ieii^  heirs  and  assigns,  hi  trust 
forth^'bheirltBlbl^usisfs.Aiid  pttr^oses^in  th^  indenture 

of  the  2nd  of  April,  1593,  and  the  ordinances  men- 
tioned^  iiiUi     n:i  ij  I '.' »»  , J* •  *. I,  !    .'.   «•»  .  * 

iitoctober,  'Sbrtiferstft'  t'cwtjtf-tttid  Hemfy  Foxe  bein^'the  sur- 
▼it<ing%t(st<^«'i!iamed'  in  the  last  mentioned' hidein- 
tuw^  ^by^iiiflenttoe  of  thfe^  1st  of  October,  1684,  made 
be^vebrfSwtierset  Foxeand  H^nry  Poxe  on  the  one 
parV;  und  Ghafles  Fbxe  of  Westrtrhister,  Chesterton 
Pchtfr,  Hehry  Poie  of  Retesfkin,  Francis  Foxe,  Edwaitl 
Fo:!^e,  Matthias' Foxfe,>J6hn' Foxe,  *r!ld  Charies  Fbke 
df  ilAidld^',  ^bf  the  ofcher  part ;  after  reciting  the  tes- 
tator'^ will  43ttd  »the4ndentures  andordinances  of  the 
2d  of  April,  1«93',  and  the  list  mentioned  indenture, 
and'also^^etfhing  that  the  chapel  tvtks  then  lately  re- 
edified  At  ^  thb  'sole  •  costs  of  Somerset  Foxe  (party 
thereto)^ "it  was'withessedj  and  Somerset  Foxe  and 
Henry  Foxe,  for' the  ^eontinuance  and  preservation 
bf>4h6^chariteble  woi^  so  foimded  by  the  testator, 
and  for  other  good  and  valuable  considerations,  gave^ 
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grantei](^,ei^e9i9Nl»an4,conQriqc4.tter  pDem^e§  unto      1627. 

Nfattfiias  .rjo^> Jolyi  JFo^e,  ajj^l  Cbarks  ¥p»e  of Xiud--  ^^J^UJ^^J" 
low  and  the  ^urviiYpr  aiid  ^hiQ  heirs  ajod  oAiiigns  of  the 
sorviyor  fpr.,  .ever ;  uppn  tnii^^  ai^d  co];)J^denoe  that 
they,  and  tl^  ^wrvivo^  and.th|Q  Jbi(eii;8  an^  aligns  of  ^uch 
nirvivor  akofM  md  ^ould.from  t^e  to  V^me  dispose 
of  the  said  premises, ,a]>d,einploy  the  rents  and  pro* 
fits  thef  ^of  according  to  ^  charitable  intention  of 
the  testator  nieoUoDed  and  comprised  in  the  articles 
o[^ 2d ,qf  ^pril,, .lSj93, . a  copy  wher^pf  i^ivsunto 

%iiow  recipngiiwienture  annexed- M,  I.  n  i 
.Hei^y;  Fo»p  ftf  Jlete8lj;iu  having  survivcfiL  his  i:o- 
tr|^es,pimned  m.  dhelast  s^entioned  infkqtpre,  died 
about , pbfi  yeai: ,l7fi^>  J^aving  Henry.  JPoxf^f ■  t}9^n  of 
Le0q[iii;is(;^,)ys  |^}fle^tson  and  hpir  a^  lap,  wh(>f died 
b^;f$t^t;^,,L^yi^g;  ji^n^  Vx^xp,  hi^^hrothi^i  fmd  h^ir 

By  a  deed  of  feoffment,  dated  the  10th  day.  of 
April  1769^  and  made  b^twpen  Jam^s  Fooce,  brother 
aadl^ir  oCrHeo^  Fox e^  and  also  gj^ndson  and  heir 
at.  J4W  pf  Hem:y,  FoxiC  of  Rct^skin,  who  f^t^  his  death 
w^  the  unly.;$\irviving  tru8,tce/or  the  chftrity,  pf  the 
<u^9  parti^fBtndjth^,  jE^liffS)  kc^  of  Ludlow,  of  th?  other 
fntfr^  .Bit^i;  reqit^^g.thei^d^nture  of  the  2d  .of  April 
1993^  w4  jtfl^^]far^cle;9,an4  .ordiq4nces  of  ti^  same 
da|^,,^he  if)flq;ij;ui;€i  pf  tlie;  /8th  4ay  of  Februwy  1C40, 
thfeYiUpj^jpI^ffrlea jl^oxci, and  tliat. under  the  indcn* 
tor*  Q^  ,%\\e  ,?4^  pf, ,  ^pril ,  |l 593,  the  premiscB  at  Woa?- 
ce^t^^ .  ^Qfsihouses,  and  cliapel  of  S^int  Leonards, 
beftftme  ^sted  jiq  t^  before-m^entioned  feoffees,  the 
Kai4  i^^^^  fFo^e  and  others^,  who  were  since  d^ad, 
anA ,  also  .reccing  the  ipdenture  of  the  1  st  day  of 
October  1684;  and  that  all  the  trust^Sj  named 
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1 W7.  ii  atmt  indenture,  had  long  been  dead  ;  that  Henry 
eMroRATiMf  Foxe;  of  Retoskin,  was  the  sundving  trustee;  but  died 
aLM^,A^  about  tiieyear  1726,  leaving  only  two  grandchildren, 
MHNiHoui*  IjJ^Jj  infentsi,  via.  Vteary  Foxe,  brother  to  James  Foxe, 
and'tihe  mid  James *Fbs:e  party  thereto,  and  the  said 
Henrys ^Fexe/ and  James  Foxe,  ttie  grandsons  of 
Henry  Foxe  of  Reteskin,  being  infants  at  the 
ttme  of  the  decease  of  Henry  Foxe,  their  gtand- 
fitther,  tmd  their*  own  father  d3dng  before  their 
grandfitlher^  the  said  infants  were  brought  up  in 
pttts  beyond  the  seas;  and  the  charity  during 
thenr  infiiney,  became  neglected,  and  the  chapel 
went  greatly  to  decay,  as  did  also  the  four  mes- 
suages imd  burgages,  in  the  city  of  Worcester ; 
and  also  reciting,  that  Henry  Foxe,  deceased,  the 
brottier  of  James  Foxe,  party  thereto,  upon  his 
attiJiiing  the  age  of  twenty-one  years,  and  coming 
into  England,  and  being  informed  that  the  said 
trust  was  then  become  vested  in  him,  and  that 
the  oecu{fiers  of  the  premises  in  Worcester  (who 
werefe  low  dreomsbances)  set  up  a  right  to  the 
siime,  caused  «pplication  to  be  made  to  such  per- 
sons^tfor  the  pbssession  of*  the  premises,  in  the 
city  df  Worcester^  or  that  they  would  attorn  tenants 
to  him  for  the  use  of  the  charity ;  which  being 
refused,  Henry  Foxe  caused  a  suit  in  ejectment  to 
be  brought  on  his  demise  in  his  Majesty's  Court  of 
King^  ^Bench,  and  obtained  a  verdict  upon  the  trial 
thereof  at  'Worcester  assizes,  some  time  in  or  about 
tind^year  1761r  and  also,  soon  afterwards,  obtained 
one  other  verdict  At  the  assizes  held  for  the  county 
of  Saio];^^  for  recovering  possession  of  the  almshouses 
or  almshouse  in  Lndlmv ;  and  also  reciting,  that  the 
foor  bouses  or  burgages,  in  the  city  of  Worcester, 
beleilgliig  .tO'  the   charity,  and  so  recovered   by 
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Heiuy  Foxe^  being  gone  bo  niitiaas  and  deoay^^      18S7, 

were  incapable  of  repair:  and  therdSore,  for  the  eMPoMTmii 

making  the  best  advantage  thererf,  for  the  nae  of  the  "^^"^^^ 

charity^  Henry  Foxe,  granted  building  leases  thereof,  ^JS^JJISSr 

at  the  gixHind  rents,  and  nnddr  the  ae^reral  leases 

therdn  mope  particularly  mentioned  and  described. 

And  also  redtmg,  that  the  four  sev«td  messuage*, 

iotta^  or  burgages,  and  premises,  harnng  been  so 

reeaferedand  demised  by  Henry  Fox6,  he  from  the 

rents  and  profits  of  the  same,  caused  lihe  almriioiises, 

in  liudlofr^  to  be  repmred,  and  paid  and  maintained 

four  poor  needy  and  indigent  women  therein,  until 

the  day  of  his  death,  which  happened  in  or  about 

the  month  ctf  May  1762;  upon  whose  death  the 

trusty  vested  in  James  Foxef,  as  being  the  only  btxv 

ther  of  Henry  Foxe,  and  the  only  grandson  and  hekr 

of  Heniy  Foxe  of  Reteskin,  the  surviving  trustee 

named  in  the  indenture  of  release  of  the  1st  day  ci 

October  1684 ;  and  also  reciting,  that  since  the  de^ 

oeaae  of  Henry  Foxe,  brother  to  James  Foxe,  the 

said  James  Foxe  had  caused  the  r^its  of  the  faousea 

to  be  received,  and  had  paid  and  maintained  Umt 

poor  and  in^gent  women  within  the  ahnshouses ; 

but  Uie  ehapel  called  St.  Leonard's  chapel^  in  Lud« 

tow,  and  near  adjoining  to  the   almshouses,  was 

msny  jpears  before  the  last  named  Henry  Foxe*s 

ooming  to  EIngland,  and  had  been  ever  since,  in  « 

deeayed  aaid  ruinous  «tate  and  conditioiH,  and  there 

bng  then  not  known  to  be  living  any  personot 

peraoM  of  the  name  and  kin  of  ChariM  Foxe,  the 

teitaftor,  whereby  to  fill  up  a  sufficient  number  4sf 

tnntees  or  feoffees  of  that  family^  for  the  eontimiing 

a4  perpetuating  tine  charity,  and  James  Foxe  living 

RSMte  from  the  premises,  had,  on  applicatwHi  from 

t^boffiii  and  conummalty  of  the  t^wn  of  Imttow> 


82  . '  XBASES  IN  THE  HOUSE  OF  LQRDS 

.  1 827.  und  on  their  agreeing  to  make  an  order  of  their  coun- 
coRPORATioN  cil  or  chambers  for  affixing  their  common  seal  to  one 
•f  Ludlow,  &€.  p^j.^  ^£  ^j^g  ^^^  stating  indenture,  and  accepting  the 

*wi^^tt^?  trust  according  to  the  grant  therein  made  thereoi^ 
agreed  as  far  as  in  him  lay,  to  vest  the  said  chapel^ 
almshouses,  and  the  said  messuages  or  tofts  at  Wor« 
cester  and  premises,  and  the  trusts  thereof,  in  them 
the  sdd  bailiffs,  burgesses,  and  commonalty,  and 
their  successors  for  ever,  upon  the  trusts  and  or* 
dinances  before  mentioned  relating  to  the  same, 
and  that  the  said  James  Foxe  had  to  the  now  re- 
citing indenture  annexed  an  account  of  the  receipt 
and  application  of  the  rents  and  profits  of  the  said 
premises  from  the  time  his  brother  Henry  Fox;e  re- 
covered the  said  four  messuages  or  tofts  at  Wor- 
cester as  before  mentioned  to  the  day  of  the  date 
thereof.  It  was  witnessed  that  for  continuing  and 
perpetuating  of  the  charitable  work  founded  by 
Charles  Foxe,  and  for  the  establishing  a  sufficient 
number  of  trustees  and  feoffees  for  performance  of 
the  charity,  and  for  other  good  causes  thereunto  mov- 
ing, he  the  said  James  Foxe  did,  as  trustee,  and  as  fisir 
as  he  lawfully  could  give,  grant,  bargain,  sell,  infeoff> 
release,  and  confirm  unto  the  bailiffs,  &c,  of  Ludlow, 
and  their  successors  for  ever,  all  the  aforesaid  mes- 
suages, lands,  and  tenements,  with  the  appurtenances 
situate  near  to  the  chapel  of  St.  Leonard,  and  also  the 
said  chapel  of  Saint  Leonards,  and  the  land,  soil>  and 
ground  of  the  same  messuages  or  almshouses,  and 
chapel  thereunto  belonging,  and  also  all  those  se- 
veral messuages  and  premises,  in  the  city  of  Wor- 
cester, and  demised  by  Henry  Fbxe,  brother  of  James 
Foxe,  for  the  use  of  the  charity,  in  and  by  the 
several  indentures  of  lease  thereinbefore  mentioned^ 
to  hold  subject  to  those  indentures  of  lease  unto 


ON  APPEALS  AND  WRITS  OF  ERROR.  33 

tiie  bailiflEi,  &c.  and  their  Bilccessord  foir  ever  in  tnist^      1327^ 
and  to  and  for  the  support  of  the  said  almshouses  co&Boa4Ti«K 
sod  fimr  poor,  needy,  aUd  indigent  persons,  to  be  paia,  ^^"^^^*  **^ 
kqpt,  and  maintained  therein,  from  the  rents  anil'  ^^J^JJSwSJ^ 
profits  of  the  said  premises  according  to  the  original " 
intention  of  the  said  charity,  such  persons  to  be  there- ' 
after  nominated  and  chosen  of  the  parishes  of  Lud'* 
bwand  Bromfield,  or  one  of  them  by  the  majority 
of  the  bailiffs,  burgesses,  and  commonialty  for  the 
time  being,  and  for  the  other  charitable  uses  and 
Yo^osen  set  forth  in  the  said  recited  indentures, 
tftides,  and  ordinances  relating  to  the  said  charity; 
axf  the  bailiffs,  burgesses,  and  commonalfy  for 
themselves,  and  their  successors,  covenanted  and 
agreed  with  James  Foxe,  his  heirs,  executors,  aqd 
administrators,  that  they  the  bailiffs,  burgesses,  and 
eoDunonalty,  and  their  successors,  should  frop  time 
to  time  for  ever  thereafter  save  harmless  and  indem- 
nified  the  said  James  Foxe,  his  heirs,  executors,  and! 
idministrators,  from  and  agdnst  all  costs,  char^es^ 
and  damages  which  should  happen  or  be  occasioned 
to  him  or  them,  by  means,  or  on  account  of  his 
granting  or  conveying  the  premises  thereby  granted 
or  conveyed  unto  the  bailiffs,  burgesses,  and  com^ 
monalty,  or  their  successors,  on  the  trusts,  and  in 
manner  therein  mentioned. 

Upon  this  indenture  of  feoffinent  livery  of  seisin 
was  indorsed. 

By  lease  and  release  dated  the  7th  and  dth  of  'rthandsth 
October   1771,  the  release  being    made  between  ' 

James  Foxe  of  the  one  part,  and  the  bailiffs,  bur«» 
gesses  and   the   commonalty    of  Ludlow  of  th^  . 
other  part,  reciting  the  indentures  and  articles  .of 
the  2nd  of  April  1593,  of  the  8th  of  February 
1640,  and  of  the  1st  of  October  1648,  it  was  wit* 

vou  I.  D 
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i^f.  Mmed  that  for  continuing  and  perpetuating  the 
eow^^lCX)!!  charitable  work  founded  by  the  testator  and  for  cs- 
trfLadkiw,&e.  tablishidg  a  sufficient  number  of  trustees  for  the 
^«i4 iISSw*  performance  of  the  charity  and  in  consideration  of 
ten  shillings  James  Foxe  as  trustee  and  as  much  as 
in  him  lay^  granted^  released^  and  confirmed  unto  the 
said  bailiffs  burgesses  and  commonalty  and  their 
Sttocessors  and  assigns  for  ever  the  sdd  almshouses 
ehaprel  and  premises  by  the  description  therein 
inentdoned^  To  hold  the  same  unto  and  to  the  use  of 
the  bailiffs  burgesses  and  commonalty  and  their 
Successors  for  ever^  In  trust  for  the  support  of 
the  almshouses  and  four  poor  needy  and  indigent 
person':  to  be  paid  kept  and  maintained  thereiit 
from  the  rents  and  profits  of  the  premises  ao^ 
cording  to  the  original  intent  of  the  charity^  such 
persons  to  be  thereafter  mentioned  and  ehosea 
of  the  parishes  of  Ludlow  and  Bromfield  or  one  of 
them  by  the  bailiffs  burgesses  and  commonalty 
or  the  major  part  of  them,  And  for  such  otbef 
charitable  uses  and  purposes  set  forth  in  thi 
therein  recited  articles  and  ordinances  relating  ttf 
the  said  charity  as  were  then  existing  and  capaMs 
of  taking  effect; — And  the  indenture  contained  • 
similar  covenant  on  the  part  of  the  said  corporation 
to  indemnify  James  Foxe  his  heirs  executors  and 
administrators — ^and  a  declaration  that  James  Foxe 
had  deposited  with  the  corporation  for  safe  OM* 
tody  the  several  indentures  articles  and  ordinances 
in  or  by  the  now  reciting  indenture  mentioned  61 
recited. 

'  On  the  8th  of  July  1816>  The  Respondcnta  pre* 
•ented  their  petition  to  the  Lord  Chancellor  whereby 
after  stating  that  the  testator  Charles  Foxe  was^ent^ 
tied  to  the  ohapel^  burial  ground  andalmshoueesy  ttdd 
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ledtiilgtfae^llof  thetestator,  theindentui^  add  of-      l^; 
dmiaiees  of  the  2d  of  April  1593,  the  indenttu^  of  cm^iu^ir 
Afe  lat  of  October  1684,  and  indentures  of  lease  and  ^**«"J^»^ 
release  of  the  7th  and  8th  of  October  1771,  and  that  "^YothlJr 
the  stipend  of  the  minister  of  the  chapel  for  the  time 
bdlng  had  been  augmented  by  various  other  persons 
who  had  granted  certain  endowments  thereunto 
payable  for  ever  and  which  consisted  of  an  annual 
payment  of  one  pound  out  of  a  certain  estate  situate 
in  Ltidfon),  an  annual  payment  of  one  pound  out  of 
a  certain  estate  situate  in  the  parish  of  Ashfbrd 
Bowdler,  the  annual  sum  of  fourteen  shillings  out 
of  certain  leasows  called  chapell  leasows,  and  the 
annual  sum  of  twelve  shillings  out  of  three  houses 
situate  hi  Dinham,  which  several  sums  passed  to  the 
corporation  by  the  indenture  of  the  8th  of  October 
1771,  and  that  upon  the  execution  of  that  inden- 
ture the  corporation  entered  upon  and  took  posses- 
sion of  the  chapel  almshouses  and  all  other  the  mes- 
suages lands  and  premises  belonging  to  the  charity 
and  into  the  receipt  of  the  rents  and  profits  thereof 
and  had  ever  since  continued  to  hold  the  charity 
premises,  but  that  in  the  year  1773,  the  corpora- 
tion  caused  the  chapel  to  be  pulled  down  and  de- 
stroyed contrary  to  the  trusts  reposed  in  them, 
and  without  any  fiaculty  from  the  ordinary  of  the 
diocese  or  any  other  authority  for  so  doing,  and 
that  they  sold  or  applied  to  some  other  building 
all  the  timber  and  the  materials  thereof  and  received 
the  produce  arising  from  such  sale  amounting  to  a 
considerable  sum  but  that  they  did  not  apply  such 
produce  to  the  purposes  and  upon  the  trusts  of  the 
diarity,  and  that  soon  after  such  sale  the  corpora- 
tion granted  ^  lease  of  the  scite  of  the  chapel  and 
Ae  diapel-yard  adjoining  to  a  member  of  the  eorpo- 
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1827.  ratiani  for  a  term  of  ninety-nine  years  at  the  low 
CORPORATION  ^^^  inadequate  rent  of  I  /.  ISs.  per  annum,  and  that 
ofiiudiow,ic.  gijjg^  ^g  demolition  of  the  chapel  the  proprietor  of 

°*^^Sif  *^^  estate  in  the  parish  of  Ludford  had  refused  to 
pay  the  annual  sum  of  I  /.  on  the  ground  that  there 
being  no  chapel  existing  the  rent  charge  for  the 
minister  thereof  could  not  be  claimed  or  demanded^ 
and  further  stating  that  during  the  time  when  the 
chapel  stood  many  of  the  parishioners  of  the  parish  of 
St»  Lawrence  (in  which  parish  the  chapel  was  situate) 
used  to  resort  thereto  for  the  purpose  of  attending 
divine  service  and  that  the  ceremony  of  baptism  and 
burial  was  frequently  performed  there^  but  that 
since  the  chapel  had  been  pulled  down  and  the  scite 
thereof  and  the  yard  adjoining  let^  the  parishioners 
had  been  deprived  of  the  benefit  and  all  opportunity 
of  resorting  thereto,  and  had  been  prevented  from 
using  the  chapel  yard  for  the  purposes  of  burials^ 
which  was  attended  with  great  inc<mvenience  to  the 
parish^  as  the  burying  ground  belonging  to  the 
dbiurch  of  Saint  Lawrence  (which  was  the  only  bury- 
ing ground  in  the  parish)  was  infinitely  too  small  for 
the  purposes  of  burial  in  the  parish,  and  that  the 
bodies  of  deceased  persons  were  constantly  taken 
up  before  they  ought  to  be  in  order  to  receive  the 
bodies  of  others^  and  that  the  corporation  had 
constantly  elected  poor  persons  of  the  town  of  Lud- 
low to  fill  up  the  vacancies  which  had  occurred  in 
the  almshouses  and  had  not  elected  any  poor  persons 
from  the  said  parish  of  Bromfield  (except  in  one  in- 
stance) since  the  trusts  came  under  their  manage- 
ment,  and  that  the  trusts  of  the  charity  had  been  in 
numerous  other  instances  mismanaged  and  neg- 
lected: and  that  when  the  chapel  was  kept  in 
repair  there  was  an  excellent  pulpit/ and  many  good 
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pew8  therein,  end  a  very  large  congregation  always  J^7. 
attended  divine  service  there,  and  that  when  the  corporatiovt 
same  was  going  into  decay  several  of  the  inhabitants  ^^^^^ 
of  Ludlow  were  about  to  make  a  subscription  for  ^i^JScS? 
the  repairs  thereof,  which  was  opposed  by  the  Rev. 
Thomas  Rocke,  then  rector  of  Ludlow,  who  stated 
that  he  should  be  deprived  of  some  Easter  dues,  if 
the  chapel  was  repaired ;  the  fact  being  that  the  rec- 
tor of  Ludlow  had  a  small  glebe  but  chiefly  dep^id- 
ed  for  his  income  on  his  Easter  dues: — and  further 
stating,  that  at  the  time  when  the  chapel  was  palled 
down  in  Ae  year  1773,  the  bell  belongiilg  to  it  was 
removed  to  the  market  cross  of  the  town  of  Ludlow^ 
where  it  had  ever  since  been  and  then  was,  and  tiiat 
the  timber  of  the  chapel  was  either  wholly  or  for  the 
most  part  sold^  and  part  of  the  timber  was  used  in 
buildhig  the  house  of  one  William  Felton,  of  the 
town  of  Ludlow,  and  the  stones  of  the  chapel  were 
applied  in  building  a  new  bridge  over  the  river 
Corve,  in  the  town,  and  some  of  the  pews  were  re- 
moved from  the  chapel  to  the  parish  chfirch  of  the 
town  and  placed  in  the  galleries  of  the  church : — 
and  further  stating,  that  the  chapel  yard  had  many 
grave  stones  in  it  and  was  used  for  a  burying  ground 
during  many  years,  and  that  the  chapel  when  it  was 
pulled  down  might  have  been  repaired  at  a  small  ex- 
pense, for  the  side  and  end  walls  were  of  great  thick- 
ness and  qmte  sound,  and  that  the  timbers  consist- 
mg  of  the  beams,  summers,  wallplatts  and  rafters  of 
the  roof  were  also  sound  and  strong,  and  that  the 
decay  was  only  in  the  tiling  of  the  iroof :  that  there 
was  only  one  church  in  Ludlow  which  was  not 
sufficient  to  contain  one-foiu*th  of  the  inhabitants: 
that  two  or  three  families  used  one  pew,  and  that  the 
tharch  nearest  to  it  was  not  in  the  same  county :— 
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1827.      md  fwther  stating^  that  the  r^nts  and  profits  of  the 
oiRnoRATioif  trust  estat^a  when  the  leases  had  expired^  would 
qii^aiow,&c  ji^  much  more  than  sufficient  to  answer  all  the  pur- 
^JSmw?  po»es  of  the  charity,  but  the  corporation  had  not 
rendered  any  account  thereof  to  the  vicar  or  church- 
wardens of  JSromfield,  or  to  any  other  p^rsoui  and 
what  they  bad  received  they  had  retained  or  in  some 
manner  misapplied :  and  that  the  corporation  had 
onutted  and  neglected  tq  register  the  charity  and  tb9 
purposes  and  trusts  thereof  in  manner  direct^  by 
an  Act  of  Parliament  passed  in  the  fifty-second  yoar 

of  hi^  late  Majesty's  reign  entitled  ^^  An  Act  for  the 
r^stering  and  securing  pf  Charitable  Donations/*  as 
by  the  Act  tbey  were  bound  to  do. 

The  Respondents  by  the  petition  prayed,  That  H 
might  be  referred  to  one  of  the  Masters  of  the  Court 
^  enquire  into  tbe  trusts  of  the  charity^  and  tQ  i^g^ 
prove  a  poper  scheme  for  the  due  regulation  and 
management  thereof^  and  that  the  lease  of  the  chapel 
yard  might  be  ordered  to  be  cancelled,  and  the  yard 
applied  to  the  purposes  of  burial,  and  that  an  account; 
might  be  taken  pf  the  want  of  repairs  to  the  chapel^ 
when  the  same  was  taken  down,  and  what  sum  <^ 
mo^ey  would  hitve  been  sufficient  to  repair  the  samOi 
and  what  sum  of  money  it  would  now  cost  to  rebuild 
the  ebapel  uppn  the  same  plan  and  dimensions  as  the 
old  chapel,  and  that  the  corporation  might  be  ordered 
to  account  for  all  the  rents  and  profits  of  the  trust 
estates  received  by  them  or  by  their  order  or  for  their 
use^  and  also  for  the  timber,  pews,  stones  and  other 
materials  of  the  chapel  converted  or  disposed  of  by 
them  and  that  the  amount  of  what  should  be  found 
due  from  the  corporation  upon  taking  the  accoxmta 
might  be  paid  into  the  hands  of  the  Accountant 

General  of  the  Court,  m  trust  for  the  charity,  and 
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that  if  im  taking  tibe  accounts  the  nmount  should  be      1827. 
fomid  insu^ikMient  to  rebuild  the  chapel  that  the  cor^  cMroMTON^ 
poration  might  he  ordered  to  pay  such  further  aum  «'*''^^**^ 
of  mojxey  sufficient  to  rebuild  the  chapel,  or  put  the  ^^^^^ 
same  into  the  condition  it  was  in  at  the  time  when 
it  was  taken  down,  and  that  proper  persons  nught 
be  ^[ipointed  feoffees  or  trustees  of  the  chapel  and 
charity  premises ;  and  that  the  corporation  might  be 
ordered  to  convey  the  premises  to  such  new  feoffees 
or  trustees  upon  the  trusts  of  the  charity,  and  that 
proper  directions  might  be  given  for  registering  the 
charity  aeeording  to  the  provisions  of  the  Act  of 
Psrliaaient»  and  that   the  corporation  might   be' 
ordered  to  produce  and  leave  with  one  of  the  Mas-^ 
ters  of  .the  Court,  for  safe  custody,  all  the  title  deeds; 
papws  and  writings  in  their  custody  or  power,  and 
upon  the  oath  of  their  treasurer,  secretary,  town 
clork  or  agfodti  relating  to  the  charity  premises. 

This  petition  having  been  allowed  by  the  Attorney 
Genecaly  twelve  affidavits  were  filed  by  the  Be- 
sfKmAimta  in  support  of  the  allegations  of  the  peti-^ 
tijon,  which  came  on  to  be  heard  on  the  17th  of  No^ 
visoiber^  1816,  before  the  Vice  Chancellor,*  when  tibe 
Appdlants  the  corporation  appeared  by  their  counsel 
and  Cf>posed  the  prayer  of  the  same,  having  filed  nine 
affidavits  in  answer  to  the  petitioners*  affidavits.  After 
bearing  the  petition,  the  Vice  Chancellor  declared : 

^*  That  the  bailiffs,  burgesses  and  commonalty  of  SjJ^iswf^ 
«<  tba  borough  of  Ludlow,  had  been  guilty  of  a 
^^  breach  of  trust  in  pulling  down  Saint  Leonard's 
^^  ehajpel  in  the  SMd  petition  mentioned,  and  con^ 
*^  verting  or  disposing  of  the  timber,  pews,  stones, 

'  *  Sir  ThoB.  Plumer.  See  the  Report  on  tlie  original  hearing. 
1  Mad.  Rep.  p.  92.  The  order  was  pronoanced  after  Sir  T.  P.  had 
beoonw  MaMr  of  the  RoUi^ 
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^27^  h^iibdii'^aMl  irfiier  materialft  of  the  said  chapel  as 
r««Rffoi«vioic.i^qbKted(iniiieraaid  petition^  and  did  therefore  mxler 
^^^^^*^ff  ijlij^(\i^  be    discharged  from 

T!ISSaS^^  '^  being  feoffees  or  trustees  of  the  charity  estate^ 
ff]  and-  rcfid;i(NrdeE}that  it  be  referred  to  Mr^  Jdcyll^ 
xi^joiMiQtCjthe  (Masters  of  the  Court,  to  appoint  new 
;iff;feoffigestdn  trustees  of  the  charity  estate  in  the 
H6immi)'0£thje. corporation^  and  did  order  that  the 
*^  bailiffs,  burgesses  and  commonalty  of  Ludlow, 
.fffr<$hoiild!at)tibbeir  ^cpense  convey  the  charity  estate 
tM'^it0)i«ai(^iiiew  feoffees  or  trustees  and  their  heirs 
if^'Mpcmil^e  ibrusts  of  the  said,  charity,  and  they  were 
'  ^^  to  cl^aro  the  trusts  thereof  accordingly.  And  his 
sjs  KoKiepidld  alao  wder  that  the  said  Master  should 
^^^^se^ledsuch)  conveyance,  and  that  the  said  Master 
if^  sJbwldfYe^quire  and  «tate  to  the  Court  what  were 
\}fiXl^  tim)^i^^tp6W9>  stones,  bell  ahd  other  materials 
>tf')Qf  tbe-iMid  ohap^/and  the  value  thereof  at  the 
)(ff  ^nc^'ttb^  wece^  coofverted  or  disposed  of  by  the 
hrfff4w44li(pOI9><H:aliion^  and  what  had  become  of  tiie 
i(f6^f^)i#i^)e^ipew^,  stones,  bell  and  other  materials. 
t(/Si4iaid'did  carder  that  the  said  Master  should  also 
l^inquire  and  state  to  the  Court  what  would  be  the 
uMftCS|^nsei of.  restoring  the  chapel  and^  the  burial 
u^rlg^^W^dibfloBging  thereto  into  the  state  in  which 
^S  theyihW^i^e  i^  the  time  such  breach  of  trust  was 
. )  ^^;>QQinQlitted,  and  for  the  better  discovering  of  the 
i.-iWa»»tteWM  aforesaid  the  parties  were  to   produce 
^^  b^Qire  the  Master  upon  oath  all  books  papers 
.5  aaad^  writings  in  their  custody  or  power  relating" 
^f  )tbereto,  and  were  to  be  examined  upon  interroga- 
'^^  tories  as  the  Master  should  direct,  and  did  order 
*^  that  the  corporation  should  pay  unto  the  peti- 
f^jl^pni^rs,  their  costs  of  the  said  application,  and  of 
the  proceedings  to  be  then  had  before  the  Master 
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^  imiler  the  same  to  be  taxed  by  the  Master,  and       l^^- 
^^  after  tbe  Master  should  have  made  his  report,  eoftrauTieii 
*^  auch  further  order  sKould  be  made  as  should  be  ^*'«^^- 

In  July  1816,  the  corporation  presented  thdhr  pe« 
tition  of  appeal  to  the  Lord  Chancellor  against  tiiia 
or&r  which  was  heard  on  the  lOth^  11th,  and  13th 
days  of  August  1821^  and  on  the  12th  of  September 
following,  the  order  was  affirmed.* 

Pending  the  appeal,  various  proceedings  took 
place  bdwe  the  Master  under  the  original  order  of 
die  Master  of  the  Rolls,  and  several  orders  were 
made  against  which  no  appeal  was  presented. 

U^poiBi  the  betting  of  the  petition  of  Appeal  the 
Loid  Chancellor  observed  that  unless  the  posses- 
Mm  id  tiie  scite  of  the  chapel  were  recovered,  the 
<^pcd  could  not  be  restored^  and  therefore  he  sug- 
gested* that  an  information  with  the  Attorney  Gene- 
raTs'  ganetion  40  vacate  tiie  lease  granted  by  the 
Gorporatkm  of  the  chapel;  scite  and  burial  ground 
Aoi^  be  filed  which  the  Respondents  undertook 
fortbwitii  to  do^  and  accordingly  on  the  Idth  of 
Fdbroaify,  1822;  tiie  Attorney  General  at  the  rela- 
tkm  of  Francns  Hand^  Edward  George,  William 
£dwarda,  and  Thomas  Cadwalladar,  (three  of  whom 
were  the  new  feo£fees  of  the  charity  appointed  and 
apintnred  of  by  the  Master  under  the  reference  to 
llim)  filed   an   information  in   Chancery  against 

'  '*^  A  question  was  made  whether  this  order  of  affinnahce  wai  abso- 
fate  and  final,  or  conditbmd.  The  minute  delivered  out  by  the  Lord 
ChftBcdlor  In  hie  own  band  writing  ran  thus  :•— '^  Confiim  the  Qrder  of 
tbe  17tb  Nov.,  1815^retenriog  the  consideration  as  to  the  regularity. 
of  tbe  proceedings  subsequently  had  till  the  next  day  of  petitions ; 
and  in  the  meantime,  if  the'  parties  mean  to  file  an  information,  with 
the  Attorney  General's  sanction,  to  affect  the  lease^  let  tbe  same  be 
fled.''    KCkiathS^pt.lS^L 
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,JH^      Baebnidfr^bon,  and  Hannah  hia  wife^  and  otiier 

mmM  pmuiiia^  npBeMnting>  or  olahning  under  Edward 

p,  ^     Acton^  the  original  leasee^  praying  that  the  lease 

'**  granted  to  Edward  Acton  by  the  Corporation  of 

Ludlow  might  be  declared  a  fraud  upon  &e  charity, 

and  that  die  ^defendants  might  be  compelled  to 

deliver  up  the  lease  to  be  cancelled.    To  which 

information  two  of  the  defendants  (Sarah  Acton  and 

Manr  Actpn)  appeared  and  put  in  their  anawer. 

||^n€|  J^ili£bi  burgesses,  and  commonalty  of  Lud- 
low. appeale4  to  the  House  of  L<ords  against  so 
foiich  of  the  or4er  of  the  17th  of  November  18  Id, 
asdecl^r^s/^ 

"^^  Tjfcl^t  they  have  been  guilty  of  a  breach  of  trust 
'' m  puiljpg  down  and  converting  and  disposing  of 
<^  tlieltimber,  pews,  stones,  bell  and  other  materials 
^^  of  the  chapel ;  and  as  directs  that  they  shall  be 
^^  ^sbharged  from  being  trustees  of  the  charity 
^^estaites,  ^c|  also  against  so  much  thereof  as  directe 
^^  a  ^reference  to  the  Master  to  appoint  new  feoflfees 
^^  or  tr;uistee94  arid  also  against  so  much  thereof  as 
<^  dif^ciis  t^at  the  Appellants  shall  at  their  expense 
^^  convey  the  charity  estates  to  such  new  trustees 
^^  ftn^  their  heirs  upon  the  trusts  of  the  charity,  and 
^^  !ihi^^the  Ijilaster  should  settle  such  conveyance  and 
*^  ^^W^e^and  statue  to  the  Court  what  were  the  tim* 
^^  f)er,  pewsj!  stones,  bell  and  other  materials  of  the 
^  c^pel,  aufl  the  value  thereof  at  the  time  they 
*^  were  converted  and  disposed  of  by  the  Corpora- 
^^  tion,  and  What  had  become  thereof,  and  to  state 
**  what  would  be  the  expense  of  restoring  the  chapel 
**  and  ^^  buriaj.  ground  into  the  state  in  which  they 
"  we^e  atjflie  time  when  such  breach  of  trust  was 
**  committed. 
^  And  also  against  so  much  of  the  order  of  the 
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'<  Lor4  High  €haneeUor  pf  tb^  12thiof  Scpteooi^eii      im- 
"  1821,  as  confirms  the  order  of  the  i7th  pf  Notooim  cp^omtiw 
«hCT,  1815."  ...         ,.    ,..)./ •'^r'** 

For  the  Appellants,  ...,,..,     '^'^* 

The  4,Uom&i  General  and  ifcTr,  i^ar^,    , ,, ,   j.^ 

For  the  Respondents,  ;., 

Mr.  HealdfOkd  Mr.  Roupell,  ,  „ .  ,, ,.  „,,„ 

Before  the  case  was  opened  an  6bJection  wnk 
taken  on  the  part  of  the  Respondents^  that  the 
Attorney  General  appearing  as  Counsel  for  tlit;'  Ap- 
pellants^ appeared  against  his  own  petition.     '         ^ 

Upon  this  objection,  the  Lord  Chancellor  tiaying  . 
observed  that  the  Attorney  General  was  no  Ptuiy  to 
the  appeal,  and  although  he  was  a  pariy  to  ihe  peti- 
tion  wUch  was  the  foundation  of  the  proceeaingi 
was  no  party  upon  the  record  in  the  &se;j)ro. 
ceeded  thus : — 

It  affords  me  great  satisfaction  that'Kfrr  ti!eal^ 
should  have  raised  a  point  which  in  ihy  opinion  calfs 
for  the  judgment  of  the  House  upon  thfs  si^meci, 
because  I  think  that  the  judgment  of  the  House,  it 
it  shall  happen  to  agree  with  my  opinion  uj^oij  it, 
may  set  right  the  practice  in  the  Court  belpw,  wtiich 
is  entirely  at  variance  with  what  it  was  when  I  had 
the  honour  of  standing  outside  that  bar ;  and  I  tliinfc 
my  Noble  and  Learned  Friend*  who  sits  near  me  npw 
will  inform  your  Lordships  what  was  thie  praitic6 
with  respect  to  the  Attorney  General's  appearance  in 
every  proceeding  by  information,  whether  if  cain'e  on 
before  the  Chancellor  or  at  the  Rolls. 

This  Act  was  passed  in  the52dyearof  the  late  Kiiig, 
and  is  known  by  the  name  of  Sir  Samuel  Romilly^ 
Act ;  and  having  myself  in  this  House  taken  a  part 

*  Lord  lUdMdile. 


^  *'^A8^»I*rlHfi 'HOUSE  6F  LORDS 

Ifi^.    W^W^^rii^tif  tUi-  Act,  I  hop*  I  Shan  not  be 


W«wimJotw!  WoW^  «^*ffefaK  wittl  ihy  dferespect,  which  is  the 
of  tudipw.^.  ^1^^  j^  hi'tHa  ^rid  I  intend  to  the  high  character 

«w«^"  ^'mni  mvldtlfel,  #hefl'I  declare  respecting  this 
<A«SHWi4t^'ifelfeveiiiay1)tf  trt-edibted  of  a  great  many 
*<Sfli^AWfeittroati<ifedby'^fedt  men,  that  they  have 
m^h  ifiitka'ikiia  than  good.  The  interposition  of 
ttie' AWdhief  Gelifetfal  ^«is  m&de  necessary  by  the 
^oiid^MritiJof  the  Act,  which  is  in  these  words  r— 
"  Provided  always,  and  be  'it  ftirther  enacted  j  That 
-*'*ve!^'^tti«ton'Weo'bet)r6fetred  as  aforesaid  shall 
^W^S^d ^by iShe  pe«obs preferring thesamein 
\^^*«iiV«^^^ce  «F,'  And  shall  be  attested  by  the  SoK- 
^\?W*^if^^ftttbhi«y  (A)nKierned  ftfr*  sUch  petitioners, 
'^^aii&  ^e^^\:h\pet)tiMi  ih^  be  Submitted  to  and 
V*  ^iWi^^*l^  b!i^  Mttjtesty*^  Attorney  or  Solicitor 
^Acf^dM,  «ffd'%\ith  dlo\*iane6  shall  be  certified  by 
««<WiW<befff*tt<%«y  stliA  petitioh  shall  be  presented." 
'Nd«^^F"thiSXA'cti'is''<J0'b6^conStrued  otherwise  than 
^B^td@  A^iciitSbh  of  ^those  principles  which  belong 
W\r^{Aak6\ik,  or  at  least  if  it  is  not  to  be  con^ 
'Sti'tfiidf'te^  sbttife'^dfegfee  by  such  an  application,  it 
^]^kili"tb '^6  that  the  ettent  of  the  mischief  will 
ViV^^l^ortSlderibk  indeed ;  that  is,  if  the  Attorney 
€ied^^'l^s  nb' 'right  to  mterpose  against  that  to 
'^Mch  l^^'bds  given  his  own  sanction  in  the  same 
'iiS^^er^  itod'W  the  same  eactent  as  he  can  interpose 
'  with  iiSftact  to  the  proceeding  by  information. 
-'"Wifllf^resilefct  tb'tJiose  proceedings  by  information, 
a^'ttW^VilWtf  ttlkein  thfe  opportunity  of  stating,  that 
within  my  own  memory  neither  Lord  Thvurlow 
Q^t}!^r4il4>nghborough  would  permit  a  matter  to 
proceed  in  the  Court  of  Chancery  on  an  information, 
milfessthey  were  concerned  in  the  cause,  and  I  haves 
kndltiri! "  Lord  Loughborough  very  often  get   up 
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ha/i  been  I  coosplted  upoij  a  pfjC)Qiei?fJv}g  J^^  if!W  ^r<Si^' 
about  to  take  place,  ItJiink»yflpWefi^d^^ftip^  ^^mS^ 
friend  near  mp  wiU qonfirmnie  h/^.^i^  q]}^&(}if\^iQfx,y} 
the  extent  of  saying,  that  even.^t  tA]^ftJ^l5,,j;)aeJ4fl*r 
ter  of  the  Rolls  would  never  procp^fl,  (U];4?^  ^Ipk^P 
was  somebody  inst2:ucted  to  appisaq  a^  .ClQ^wfjel^lipi^ 
the  Attorney  General,  pot  u^xelj  foj:  jtbp,  jqcil^^^.^ifit 
for  the  Attorney  general.  ,   „j,    .,f>i,oiM 

Two,  f^e»  havQ  been  mentlQned^,,  j^  ftfjn^Wr^^^^ 
tainly^  I  h^  not  the  least  notbn  tba^JL  yrj^.p^esg^sB- 
ing  against  th^riile  of  proc«edi»^g.V)jrMf4'4<W«<y 
G^peral  v,  the  Qorforotion  qfBrisU^,^i^6^f/i^for'' 
nejf  Gtnar(U^.the  Corporati^H  JifAJSf^tfif  Sft/jthe 
case  <)f  the  Attorn^  General tv.  tf^  Qprf/ofrfif^\^  of 
Bristol,  the  object  of  the , i^qp^Mtt^q^^  ^R^,pjt«  And 
out  a  fund  that  was  to  be  applied  jtp,^9(^,rPVv;Rf>sd, 
whicU  the  Cjorporation  of  Bcistoli  w^i^  \  f^^^^f^  V^ 
obligation  to  execute  by  the  aj?pj}p3l^|i^  9fitt^t 
fimd.  The  information  had  be^n  f^l^^>f^if^)ff;sup- 
pose  had  been  laid  before  the  Ai;tof pi?]f  Q^ni^ilfSlf  ^pf 
that  day,  and  had  not  been  very, muc^^pvop^d^^ 
by  him :  but  the  matter  when  it.  q^qc^^  ,bcf9i;Q  i^ 
Court  appeared  to  me  to  be  thi^^  ^tljiati^tl^^.^lipi- 
formation  had  called  for  a»  discovery^  ;w^i9^  ?Fftf!/^ 
be  put  upon  the  Records  of  tbe.Co]art,qf.(^fifi|p^9^^j^ 
demanding  information  with  respect  t9,ev^,jt|t|^, 
every  property,  every  right,  every  v{^lv^JW|^  ^hing 
which  that  corporation  had  for  the  thep.  v^nepqai^ary 


/  rr  _.     I » .  *  ♦     •' 


^  The  case  is  still  depending  before  the  Lord  Chancellor,  on  Ap- 
peal from  the  decision  of  the  Vice  Chancellor.  Ttie^i^as^'hkit'^M^bd 
before  the.  Vice  Chancellor  is  Dot  rep6rted«        *  >J'  mi  [)}rH)V. 

t  See  the  case  reported  as  reheard  before  SirT.^^iher,  jtijR., 
Jacob's  Rep.  Vol.  I.  p.  443^ — ^The  case  before 'the  Chu^Udv  a» 
^Uuded  to  in  the  text^  is  not  reported. 
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1827.  pttrpMe^M  it  seemed  to  me,  of  finding  out  Mde  fund 
eoRroftimoK  thfttfiiiiglit  be  affiled  to  tlie  purpose  for  wliicli  thiBLt 
dftttdiair^fte.  informatioti  was  filed.  It  liad  tlie  authority  of  the 
*t5otor?  Attorney  Oeneiali  He  bad  allowed  it  by  not  only 
putting  hifl  iiame  to  it^  in  the  case  of  a  petition,  but 
kBMhadialknred  it  by  becoming  himself  a  party  to 
Ihe^  kiforHWtion^  and  it  did  appear  to  iile  in  that 
MUse^raa^t  always  appeared  to  me,  that  the  Attorney 
General^  as  'tepresenting  his  Majesty,  is  boiitid 
certainly  to  take  all  necessary  care  c^  the  relators ; 
bi]4^  on  that  other  hand^  he  is  equally  bound,  as  re- 
presontitig  his^  Majesty^  not  to  suffer  oppi'ession  to 
affeet  the  interest  of  the  defendants,  who  are  e()uaUy 
his  Mi^e8ty*asub}ects«  I  therefore  thought  myself  au« 
thorisedy  and  I  feel  thoroughly  convinced  that  t  WAS 
right,*  in>calling  upon  tiie  Attorney  General  to  look 
ioto  that  information,  and  to  inform  the  Court  whe^ 
Uier  he  would  abide  by  the  information  in  that  form^ 
Wi  (address  himself  to  a  correction  of  it,  making  it 
effectual  for  the  plaintiffs  without  being  oppressive 
to  the  defendants . 

The  same  principle  was  applied  to  the  case  of  the 
Carp^ation  cf  Exeter.  The  corporation  put  in  an 
answet^  which^  as  the  answer  of  a  corporation  ii 
without  oath,  had  been  somewhat  slovenly  drawn 
with  respect  to  the  date,  for  which  they  had  sub- 
*  mitted  to  account,  and  there  was  a  matter  of  law 
which  it  may  be  necessary  to  set  right  at  the  hearing 
of  tbe  cause.  I  do  not  recollect  how  that  is,  but  it 
appeared  to  me  a  most  oppressive  thing  to  call 
upon  the  corporation  to  account  for  two  or  three 
centuries,  and  that  therefore  was  submitted  to  the 
Attorney  Generars  consideration,  who  has  the  car- 
riage of  the  relator's  cause,  and  the  duty  of  taking 
QBn.a^tiM^  but  such  care  is  not  to  be  oppressive  to 
the  defendants  in  the  suit.    It  was  then  found  thftt 
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all  that  jostdce  cbuld  jreqUire^  wm  to  cut'idowa  jtiurt;     ^^^ 
Mcoimt  to  a  reasonable  period^  and  tiiafe  aipratty  mmMugmn 
long  period.  »,..-/  .ioiiDrm-^.'!    «**'«*^^*«» 

•  I  believe  it  will  likewise  be  fduilditbat,'ef«aiafttft 
a  deoreei  when  the  «au8e' came  ititOitheMasttirffl 
effiee,  it  was  the  oustoiti  to  require  etprels>n4ilide46 
be  given  to  the  Attorney  General  in  eoseaiHr^hiilh 
it  WW  important  that  his  consideratkia  Itould^ba 
given  to  the  pro<!;eeding  in  those  oiifees.  <    Jm  jir jr 

Then  the  qnestioa  is  this.  Is  the  allowante  dC^thii 

Attorney  Gtenetul  required  by  the  sedond  seotiottf^lf 

ihia  Act  to  have  an  efibct  whi(^  fats  being  a^ftoKyM 

the  infonrmation  would  not  have^  and  whea'  ttmAXt^ 

imMj  General  has  onoe  allowed  the  petitktt|i^teh 

at  the  time  of  approvingithe  might  think  >itgh^ 

is  k  from  that  moment  out  of  his  powel^>td  oottett 

his  own  opinion^  though  that  correetioni'be''lbr<  AM 

mterert  of  those  whose  interests  he  ki'tor'prttMt^ 

ledoAleoting  always  tiiat  he  is  bound  not  to '  j^ivnit 

tlie  plaintifiB  in  a  oause  to  opprest  the<defetidmt8>lfei 

a  cause^  but  to  take  care  that  the  proeeetdlngfit  A 

reasonable^  fair^  judicial  proceeding  as^  betn^eil  Ihd 

parties.    I  submit  therefore  to  your  LoftMiips^^val 

my  humble  opinion^  that  there  is  no  objecdtm^fio 

hearing  the  Attorney  General  in  supp(»t  irf  tiiie 

i^eal.  '  '  •'■  ■'<  *»»'  " 

Lard  Redesdale.-^ln  aU  cases  in  whidi  it  n^oQldtbf 

inqmrtant  to  substitute  summary  proceedings  initeild 

oi  the  original  regular  mode  of  proceeding  in  <^MklDtl 

of  justice,  this  Act  ought  to  be  construed ^as'flieMljf 

intended  for  the  purpose  of  saving  either  time  M  ^eiB^ 

pense.     Unquestionably,  looking  at  this  Aet^  itr^ftp^ 

pears  to  me  to  be  (so  far  as  relates  to  the  ooneuvreiDce 

T:if  the  Attorney  or  Solicitor  General)  Which  is  thrown^ 

ijita  the  aeeond  section  <»f  the  Acttt  loosely  Mid  ilMM^ 


4ft  €i$ss  m^vm^voiiw^oftrififm/ 

of <^#n!])»4ig  totoi^QQc^ 

pu^Qf^  M  IjcmnofiiTQ  I  thf^ti  Informal w»iK3^tl»^l9^ 
of  }]^/Mt9^  V^i  Attomeiy;  GeiioeraL  Mr«i«ei  p&txmttftdi6w  >  t 
tbeipVCpQ^e  of  icanrjdi^  ifilt0iilClxeoutiq^){oh^IitoUeIv 
di»p<witkMiS| ;  oir  ifov.  pf oviding)£or  (the  ^Ua  jdifili^ 
pf  Ghwiturbleffund&rf  ^  Relators  ^ereraquurad  f^ttliia  . 
reason^  beoaud^  the  crown  paid  ^w>\  easts.  ^  ^  ^  Tlii0  jAV 
torn^t :  Geneirali  proseoutiog^  >asi  the  officeri  I  of^ j^ . 
cromkQUvMi  Botbeliabkibrieosts^iandta  ooropllMnt  / 
migbljhemadeagakist individuals  highlytojipvessvw/ 
to  them.  wiksB  tbem  were  somej  pe^soa  respoPAihle 
forthe  costs  that  might  be  inounredin  eonseGpaWK^ 
ofitibyat proceeding.  /'.  -        i^  :     t  vr  jM^^^t 

I/iMneeLve  that  the  intention  of  this  Act,  liOMFt^:: 
evw  [looady  liii  mayabe  worded^  (Was  isinoply  j|^hj%;  - 
to .'Mjdbalilute  & vaummary.  ^rooeeding^  kiateMlMaf >» 
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more  n^liilar  proceeding.  I  have  aiii%yfir  <kHMM6]if€fd       1827. 
that  it  was  a  wise  sayings  that  the  lattheaVit^aiy^itlMiiM^'  c6iipo^&u 
is  oaften  the  nearest  way  home ;  and  I^  beli^v«  "Afat?  ^'"^^^^^^i^- 
these  sammary  pMceedings  wilH^lbtod  to-b^^ifot'  "^^^^^1 
always  the  nearest  way  home/ or  atleUtfiiUMf  thig'f. 
best  way  home.    I  have  an  objectidir^^tf^fikiDd  ittid^ 
rooted  objection^  taany  rash  altei^atiods  (^stubliftfaen^  ■ 
lavs^  becaose  I  am  thoroughly  peranaded  tiM^^^e^"-' 
nerally  speaking,  such  alterations  lead  to  misdiidfl'        • 
In  the  first  place,  they  are  generally  ill  nliden^tdod^ 
tbey  are  precipitately  undertaken,  «ild  loosely^  4*^'^ 
pmed;  and  that  which  the  wisdom^  >  bf •  a«f6!S'4ia^ ' 
contrived  to  have  clearly  descrtbedyvis'OKiliftis^^  by "^ 
the  words  of  an  Act  oi  F^liament,  •oftdn  eiiiti^iiift^ 
(Mcnlt  to  interpret.  The  fiair  way  of  in(tbt^i«tiiti<^n^ 
of  every  Act  of  tliis  description  is^  iwtjiityldprnionv'- 
toproeeed  by  analogy  to  that  which 'elided  b^ot^,' 
and  to  conceive  that  Parliament  did  wytiinteOd^lhM/ 
any  other  alteration  should  be  made^  than  thai^>vi4i}^' 
it  expKssly' says  shall  be  made^  ^  it  ^Mys  ^th&9  HHd^ 
proceedings,  instead  of  being  in  the  form  of  Mi'^i^' : 
fotmation,  shall  be  by  petition,  and  dpooalBJ^vk^,^' 
or  such  evidence  as  shall  be  produced,  to  detQ^itline' ' 
tlie  matter ;  and  such  order  shall  be  made  lor ^icfMts'' 
and  other  matters,  as  the  Court  shall  think  i>]i^o^i  i 
If  this  case  had  proceeded  in  the  regular  ordinary 
course,  by  way  of  information,  that  infortoa(tiOn 
\rould  have  stated  clearly  what  that  was  whicl>the- 
Attomey  General  thought  a  fit  object  of  his  ^o^ 
taction;  it  would  have  been  limited  acdoi^dingitb 
what  the  Attorney  General  thought  consistent  with 
justice,  with  respect  to  the  party  whom  he '  calkd ' 
upon  to  account  to  him.    An  answer  would  have 
been  put  in:  the  matter  would  have  thui^' beien  put 
b  issue  between  the  parties ;  and  whatever  'WAs^lnot 

VOL.  I.  E 
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1827.  admitted  in  the  form  of  an  answer,  mo^t  hufre  bfecn 
co^^^^oN  pi'c^ved  by  the  Ubual  mode  of  glting^  ^^dfeiieS  in 
of  Ludlow,  &c.  Courts  of  Equity  ;  the  cause  would  thcry  hav«t>c6ttHB 
oafKUHQusE  to  a  hearing,  and  a  decree  Would  hftv^taaw  ptto- 

ftnd  others*  .#xifi^ 

riounced  upon  a  iriew  of  the  -ivhiol* '  oi«e.  vwBe 
Attorney  General  would  then  have  hrtJd  ^ewittttd 
of  the  whole  proceecHngis ;  hfe  eertaiftly  nit^,  «kd 
unquestionably  often  did' refuse^ «o"pii*«fid*<t<>me 
extent  to  which  relator*  would  pro^eed/whd^migiit 
be  uiT^ed  on  by  animosity  and  by  piurtyik^otifliidfem- 
tions,  especially  against  i  c6rpohitioii';  'bnd  itiwu 
his  duty  to  see  that  justice^  ishotdd^b^dotiChHilMit; 
justice  should  be  done,  not  only  to^ttio»e  whtor(wdie 
the  objects  of  the  cba;rity,'but  to  the  tk^ustM^of  tint 
feharity.  Mauy  things  have  lately  pasised  wikb^K- 
epect  to  charities,  wbiefa  hiave  had  6'  Very  imfoMniittte 
eflTect.  I  know  ttiat  ^  gfrcat  matty  •pei«otMi  ^tlov  «t- 
fuse  to  be  trustees  for  ^arr^s":  <ijey*«tyi  wiel'are 
exposed  in  such  &  manner  to^  pfoeeedkigts  agi^DM  us, 
that  we  must  beg  leave  t6  deeline^  bieikigvtruiBtbfes 
for  a  charity;  and  the  effect  will  be  to  prbveiiti^^- 
fipectable  persons  being  trustees  £t)ri'€bariltifisy 'if 
they  are  to  be  exposed  to  the  sort  of'()K>eeediiig 
which  unf(Hl:unately  this  Adtof  Parl&aiiiiebirhaS'xriiiire 
than  once  given  rise  to.       ■  '-  ^''-   .^-in: 

As  long  as  the  law  was  under  the  ^ireetion  of 
what  had  been  established  by  practice  peri^ps*  more 
than  by  any  original  law  updn  the  sufajeet^  iMtr  4by 
practice  founded  on  principle,  namieiy  the  rigktciaf 
the  King  to  protect  any  part  of  his 'Subjrittsy4he 
proceeding  was  perfectly  well  tindersto6di«Ml  te- 
gular, and,  no  doubt,  was  always  wndei^  the  coaHnol 
of  the  officers  of  the  Crowns  Iti^itrcie  dMltiliii^tiUis 
Act,  all  that  the  Act  iti  word^'says  fej  thab^kist  M^ 
jesty'fi  Attorney  i>r6(diGitoT<S«b€srd  xtHistiaaow^iihe 
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petitioflkft  Now  what. -could  his  Majjesty's  Attorney       1827. 
€ir  jSoliqitoc  G^eral  know  of  the  merits  of  a  case  of  corporation 
thiaxiescription,  iwerely  from,  tjie  representation  of  ^      J^'*«- 
thq  persons. w.hQ  bwg  s^ch.  a  petition  intp  court.  ""i^SSSwf 
Hhbj  <Miimotf.|«>8sibly  Imow  what    naay  be    the 
Mtmraroto  tbei  pr/^eedings,  and  therefore  I  think 
tke  ff^P(flif^  eiVam^      H^hich  i9  introduced  intp  this 
4tto ofiiJtottftTneiit^. .  cannot;  ybe  construed  to .  m^an 
thafr/thtf /A^j^iieyj  Gi^nejcal  :h9.Ying  once  a]llowe4  a 
petflMni  jb^tfhQuM  n^vei:  afteAwar4s  have  any  thing 
tord»  iMitb  .tbei9i^J6et.  The  Act  lof  Parliament  does 
m^fj»k)^dii  to  J  [subvert  the  law  upon  this  subject 
Hiovikfjfn^pQfieB:  to  ■,  substitute  a  summary  proce^d- 
iajg  lostmdio^ja^more  foni^  proceeding ;  and  there- 
ferai' XK>tiQeiivc^  ^t  the  A^torn^  General  must  be 
couidered  ##i)4y}ng:  a  control  over  any  proceeding 
by  petition)*^  J^yWPuld  ^ver  any  information. 
uThe  loo^enoss  witb :  whicb  the  Act  is  framed  is 
^Fvkliyti^oi9|/ itheae  words :  -^  to  be  approved  by  his 
]di4Mty>9  Attoro^.  or  Solicitor  General.''    TiJdng 
that:  wUbput  reference  to  what  was  the  law  pre- 
viouoLy; upon  the  subject,  that  would  mean  that  the 
Solicitor  G^neral^  without  the  concurrence  of  the 
A;ttoniey  Gene^raU  might  approve  of  these  proceed- 
ings ;  but  we  know  very  well  that  according  to  the 
pfev^pios  law  the  Solicitor  General  could  not  file  an 
iliAliwation  except  in  the  vacancy  of  the  office  of 
Atjimmey  •Qaneraji.    If  there  was  no  Attorney  Ge- 
ntni,  the  Solicitor  General  could  in  the  vacancy  of 
:tb^.^offioe  £le  an  information.    But  even  that  was 
a  QiQOted  quesition,  whether  in  the  vacancy  of  the 
oftee  of  Attorney  General  the  Solicitor  General 
oould  file  an  information.    The  office  of  Attorney 
ISfcnotal  being  vacant,  an  information  was  filed  in 
tbe/«unf^  Qjf  the.'  Solicitor  General ;  but  when  an 
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■  :       •'     ■'  '      (     ■ :  I     'i/  ■'■      '.Jill  Ji./ J  X'.ji'       i-^Mlli     IJjlA 

c€tei»oRATibK  trol  was  that  information  ?.  not  of  the  Sohcitor,  but 

laLfaf'''    '''  of  th^.A^tpmeyiGeW^ffrtiL-n;    ,.[1  ]^     ,.in.v.  .HlJ  III 

andothers?    .  ;Wh^  J  3^fts>eiwdy. i^lUfe  pj:ftfi^ii>g,ip  ^^^,fi^ 

of  Chancery,  I  had  no  idea  that  a»W1)^Sft5j5iQf„^^> 
infarmatioii  could. i. proceed  witliput  ^fiij^ngf  of 
the  Attorney  iGener^,.if  ip  was  ^^g]^  pf  ^tff  i^?^ 
down  the  cause  for  exp^ditipni  at  thci  J^plJIp,  ;(^l\ere 
the<  Att(»ney  G^ier^l  did,  not  us,\ially  ,^ttepd,.,what 
counsel  he  chose  <  to  hftve  9,  brief ,  dej^verefi  j^pp  op 
beh$df  of  ^e  Attorney  Gepcralj  ^  TM  quesfion  ^as 
always  asked,  and  the ;  Mto^^y ,  Gjeneiral  .9|lway|5 

directed  to  whom  th^ bffiflf  sliQwld.bc,,g?y6i^,,i.^^^ 
person  to  .T^hom  that  b^ifif  w^  ^veiji  ,stQq4,in.  the 

place  of  AttofFi^y  (Jgener^lii^ndiitw*?  93^  ]pjf^(?^,^js 

duty  to  see  that  everyithiqg  \^ra?  dp^^fiwrlyi^PTOFfi^ 
the  defendants . liii,  tb^  ,ca$B,.a8  tjow^pd  tl^p , c^^^i^ty 
who  were  |jb6  objects.qf  thQ  ipformatipn^^ ,  .J^p^i^Qn- 
wdqted  iljimself  as  stawJing  in  ,th<c,  pjla^^of  ^h^^t;};orr 
ney  General^  and.c^hat'  it  was.his^  dwty  ItpjS^p  |:^f 
nothing  more  was  dQttetlw,n,Aj5ha1ijjWSticQ  req^iredj. 
I  conceive,  therefore,  that  )the  obj^^cf  pf  tt^is  fjro- 
qeeding  has ; been  ^omewi^^  9;4s^KePri^  it  ^^i^p* 
posed  tiiat  thfi  Attorney  (^ep?ral  l\^  no.  ;rjigh^t,^tp 
interfere.  I  t^kq  it  that,tfte  tfMe  p^^^pi^ig  pf*  ^^e 
Act  of  Parliament  is  this :  merqiyitpgiveja  sv|ii[^^^ 
remedy,  instead  of  ft  ipo^^q  regulftr  pypcepdi^;^*  j^llich 
in  ninetyrnflLijv?;  cases  put.  pf  a.hmidr^^  will  h^  fouijd 
to  b«  the  h^p  cpuc^e  at  Jitst;  jp*it  it.  w^^  int^^nd^j^ 
tOigive  this  suipp^ry  prpqeedipg  Instead  of  th^^iuorc 
foripal  prpceedwg>  ftnd  wA3,n^  intended,  in  any 
mannq^'.tp , alter  thq,law.upp^,the  su^q^t,  ^or^jijo^^t 
tbp  prpoeedipg  :out  ^f .  jthq  poptrpl,  of  tjie  ^t^grxjey 
General ,  fifter  h^.  ]i(id  pp^jft,  gi,Yep,  ,)xis  ^^t.,,  1 1  t^inJi^ 
therefore,  that  the  objection  must  be  over-ruled. 
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1827. 
coasoBiTiON 

In  the  covirse  of  the  argutei»^St;'  ibfe'fJlliMii^lt)b*  greenh'ou«b 

sW^ati3ife  %^'^tfaffe'bf  tb^fEirt-ehtot^iioFind  '!^fC 

'^  i:-'3G'*B'ttie'^Iltetet'Md"quillty'  of  th^'dia^I, 
aifel  Iffie^feia&ffeg'^fth  rfesptedttO'Jfc. '.'!''>/  •'" 
'"■'id^rf ifefi* A.^r dt>'iiot : see'that '*ny  «itelitiofaL 
M'1>e[jii^i5d#tti¥  ijlbtiikbeiit  bf  tfa^  p^ri^^'^o^i 
W  tt^^Wliof'y^t  ihh  IbtiAdtkim  '6f  this  cfaopel 

aJ^"''ifet4i3S''^ad'«ii'fey  'or  'fWuif  "hunareft<8p<)i»  -of 
l^^d^ariaiiS^&iyiH^tiaiiiy  thli  coutitfry."  '  "  •  '" 
'.''ttrabe&^oU  •jij^eiS^vytiWei' -the  'dhiipel'  Mnis-tlter 

i^^H)Btl'<''Mkti^4>if< iff  Wgi'tii49olVed'ti;^  the  Aot  of 
jg^^d  m  ^'/-H  vfks  de^^cittteed^  by  aiat 'ik^tj  and 
i6ifdii^ed"iii^' Idil^i:'  a'<^bkeclpatieii  cMit)el) ;  and  if 
ir^'^il2>d  ^  tSibi^t^eiy  :-«bb««(iratie(ll^,  "i  >  opi^hend 
i^  B'(y  {i^sbltf '  Cdiif d,  '^rib'tiy  ^{>ey{iDgiy  do  > l^rko^it 

'^It  >i*<Mi3a  lifeSfc^  be^  ^^  t6'  ttiibefthe  thfe'tb  the 
(ffli^",  ■b^a(lSe'''tieitt^^*|^M!«i  in  the  CtroWn  i«'  i*na«t 
ftW6''blEfcn"^rrtl{ed  by  tWe  CW)^<y,'and'thbt 'gwrnt  of 
tti6  (!j^o^  it-dtdd  have  ti^ed  it  to  the  ibdividuAl  to 

■^'^¥Ke  ^iliftnd^  'arts  vtery  iriaterial  fet  on*  point 
iiP"vite#J  'fediltt^fe-'tfifey  tteit'this  coorpktely  as  a 
^A^kth  '6hapf61'to'  Wtich^  1*ie  truB««e8  had  a  Tight  to 
ii|J^n<l'tJh'e''fehk^f>lbitiJ  •«'h<>'  wa(S  ttiew^^  a  private 
elikplMnl'-Thbife  Itmste^S  tiOtild  have  no  xight  t6 
&jij>«Stitl'a  iimk-  to' 'p^tforirif'dutt  itv  a  chbpe^that 
Wtt^^  tlii  (iiiapd'bf  the^^atish'  It  might  be  Jaw- 
fiiff 'l^rWkV^^hkve  ai ^rivdte 'dikpd foi' ilie^ useof 


§4  CASES  IN  THE  HOUSE  OF  LdftDS 

182?.      those  poor  people  in  the  alnisliouse)  bujt  tnitii  a 

ewoRATioN  very  different  thing  from  having  a  cKajifel  rof  tHe  t&e 

ofLudiow.&c.  of  a    a-ish.  WhehacKapy  isfor  theVse  b^^'pa'nsh, 

a»»«*«"/>"SE  I  apprehend  no  person  can  appoint  a  curate  to  it 

without  the  consent  olf  the  minister  o/  the  pi^sn^ 

whoever  he  is.     Is  there  any  evidence  uiat  rni^  was 

&  narociiial  ctianel 

The  Master  o/ke' mis  was  6?  6'^Wi(| iUV.iiie 
mhabitapts  were  bound  to  contribute. .       '         | 
.   'Hie  question  of  its  having  l>een  a  pai*o'bnjdi  CAkpel 
must  depend  upon  the  records  iii  the  JSishop  s  Coutt; 

i*(l  would' halve  been  the  ^uty  of  tie'^chd^COT 
lave  reported  it  at  the  time  when  (he  corporation 
took  possession  of  it.    That  would  allapp^^r  VP^^ 

the  record.   '  ,,      ,   '^,>".  .,  . 

The  witness  noticed  in  the  proceedihgp  is'no^-a 
competent  witness  as  to  the  chapel,  because  ne 
claimed  a  right  to  sit  there. 

.  Tlie  Lord  Chancellor. — The  real  eharacter  and 
nattife  of  thi^  chiapel  does  not  appear' to  hav6  \)een 
Ifaqiiired  int6.  With  respect  to  this  \>e\u^  a  paro- 
chial chapel  there  is  no  evidence,  the  order  &)es 
not  Say  so.  I  apprehend  there  are  many  chapels, 
the  nature  of  which  it  is  difficult  to  State,  but  hav- 
mg  been  annexed  to  schools  and  almshouses,  they 
cannbt  be  considered  as  desecrated  to  the  extent 
that  they  may  be  turned  into  playhouses.  There 
are  hundreds  of  chapels  not  parochial  chapels  an- 
nexed to  cblleges  and  other  institutiohs,  that  could 
not  be  iso  converted. 


2.  As  to  parties. 

The  Lord  Chancellor. — Unless  it  can  be  shown 
that  this  is  a  parochial  chapel  in  the  strict  seiise  of 
those  words,  what  interest  have  the  parishioners  in 
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,  In  the  papers,  tBe  churchwardens  of  Bronihelq*         ^,   . 

racter  is  ffiyen  tp  them  m  we  petition, 

X^  ^mmai€.^The  right,  heixs  of  Charles  Foxe 
were  necessary  parties  to  the  prpcjeeding, ,  because 
.ff^^7pff^*T;?.f.1^^  W^^  ^o.napiqate  and  appoint  the 

J  ^  ^l^^t^f  jpetition  they,  sti^  tb^.the  nomination  is 

'  ^^  ^hero  :Wfi^  of  f;aiaries^^M     ^yith  a  view,  I 

.f^pp!^ , ,  .^/ th^ ,  i^Ueg^tion,  ^hat  all  the  heiys  male 

are  dead,     fey  the  ordin^incf  s,  it  is ,  vested  in  the 

The  j^rson  who  made  the  conveyance  to  the  cor- 
ppralS^  ^a^  tl^e  lipst  h(;ir  of  the  trustee>  but  not  of 

3.  As Jtortiie  breach  of  tn}st 

7"^/  Ji^rfi,  Chancellor. — T^^  agreement  entered 
mtp  wit^  t^  cc)|tpo|ra,tion  was  a  breach  of  trust^^  be- 
c^^i^  i^e  cy^or^<jif6n  undertook  by  that  to  indem- 
j^iy_  ^e  pension,  th^  heif  ipale,  against  the  effect  of 
it-rHftn^  ^9  fee  sjur^  that  wa^  a  most  improper  crea- 
npn^of  a  ^ust.  They  could  not  take  the  property 
otnerwi$e  than  subject  to  the  trusts.  The  transac- 
tiou  in  1774  was  a  breach  of  trust  Suppose  this 
deed  of  ^st  executed  in  1771j  and  the  pulling  down 
and  ^e  selhi^  of  the  proper^  had  happened  in  the 
same  year.  Could  the  act  be  hejld  consistent  witli 
that  trust  deed.  If  there  had  been  any  other 
trustees  accepting  the  trust,  what  have  they  to  do 
in  destroying  the  trust,  bojcause  pthf  r  persons  may 
nob  accede  to  a  due  execution  of  it. 

*  T9  whomttlie  ^inqphuiy  «4er  re|nitB,  whs  to  go. 


6^ J  Ci»SBf.,"i.ffl?i#0'»»i01!»<»W«  ' 

•'Sr^fflithat  ,^f(ji^,DJyjfl^S  IjftmPWS.'f,  WHlfr.rPh^rtfi  iWSlln. 
"iaJSS""  **  payments  out  of  the  charitj;,!^^^^,^  ^q^lHiAisTn 

*fKn'?rSfo'Vffl6'  fflfii9W»)^iW'>«^  WffTO-.fc°w  .** 

ipod  'jvr.il  )ll"iili  >liin'ilBiri',-ii,i)'t,)  jiil.'.v  jHj  T.ilfiili 

proceedmgs.      |,„,,;rf.,  j„i|,l„  ^Ii,,„  „li  .jruTiiVn  ■ 

The  f-ord  Chancellor.— Ji  I  rg)^9piJi^r^sighlj,„iR 

theXi6ui;i  of  (^hanctTy  it  was  th9|^g;I^fi[,tli^yi(?ap)4' ■ 
^■'^j  "'?  V'f 'l?,'^'''"  !''  ('ft'Act-  Il|>lwf  PWW  be  d^  . 

the  Court  ^^as  jurisdiction  r     I,aii|l|g^itp  Sffl*n  fp^.  i 
peal  to  tbei^ou!>e  of  Lords  to  have  tl^^^i^^lsettl*1^-l 

'  If  tlte  House  should  be  of  opinion  .thai)  t^  ^ucisr'. 
diction  docs  not  extend  to  such  cas^s  tfs  ^3,  itiinly, 
be  nec^ssjiry  tjo  ^.^ye,ai^p^|:,Aet,of,P(lfliarnenttQ, 
confirm '  oraerS|Pli^(ie  Mjipfl,  p^ifion.  ^hjchi  Qug^t  to, 
have  been  made  ^pppn  jbilL,   , 

Supjj^sp  thip  ha^tlfjeR  ^^p^nfpnn^tipn  w'e<>4iof,. 
a  p'ebtioiij  ^^atj^^pi^l^i'tl^e^.ppf^ct  haye  done:,Tvitl^;an, 
informatijm  two j^^ ,  ^>f pnty  years  after  the:  aot 

■con^itted?*,,    J       .^  ^^  ,^     ,,,,     .       ^,,        ,,,.-■    ,i 

•  See  the  Attorney  General (i.(WlBreUWC?(ifalpany.''I  Metir.' 
'495,  irfiemi^nn^iMaater  oC'the  Rotk,  'eaidj^^lt  WV  pdbit^ 
"  not  decided  fram  wh^jieriod  ft  corporate  body  abould  be  oUigad 
"  to  account  in  m^t^I^^pf  t^lHt/'.  TI)Q.^«cce«:Va«iin  ISl^tutdths 
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tftttt  ¥<ifo6<Mld&i|^lUa"b^eb  in  17!ri,  before  they 
be^fi»]{)dlAr'&^'tIns^h8(pbl,<  for  tin  mjunchon  to  co^^X^on 
preWftlt'tfieft'^iH^it'do^A^fi/'tHfe  (5faurt' would  have  ''^"t"'*'* 

The  order  of  the  Vice  Chanbellbi'  of  1815  did  not 
neeeiHiaafll^WiMt^ii^  iHi  App^It^ts  with  any 
ddftg'lyiy^tia'ffillfetfii&tl^'iof  M'f)rbp^ky,  t^^  ^-aliic  of 
wbi«hfa«'(Iir€dt^'tty  b*eifiquti^^a<irit^:  sub^iicntly' 
Ik  gbM»'tf^^6a);'iclcial  further.''  But'  supposing  this 
imMer'M^  h6!^^iAe'6ii  in"th6"y^ari774' instead  of 
tepMtxfa^t^idli'tHb  c&ui^e'  (!&i!ne  oh' in  the  Vice , 
C]iibe>«UttFi  >(!;biit^-ii;><^bn1d  hikvc  been  a  question 
liether  the  value  of  those  materials  might  have  been 
cbKl^^gffihik  tHidb^t&^tin  as  far  as  they  would 
gom  restoring  the  walls  of  that  chapel.         '  '      , , 

SfapifAteg'llH^  tM^hai  (^der  to  be  riglit,  and  sup- 
postt^thtf  ^hifithiitifatdry  6rder  to  be  right,  there  is 
nothblli^  M  bitber  6(  thbs^  li^rd^rs  that  would  justify 
12301  bhH^^  Ui^aUayd  nece^^rily :  that  would  be 
aqn^^if  vrYi^  th^ 'Ma^tieFs' re^rt  idivnic  before  tWe 
C«irt."TI*6  qhe!<d6n' bpbn  that  report  would  be  not 
irbdtliet  the'  1220/.  was  to  be  paid,  but  whether  so 
much' of  the  1220/.  as  was  the  value  of  the  materials 
was  td  be  paid,  for  there Is  nothing  in  either  of  those 
orders  thdt  n^ceisarily  bonclu'des  that  the  whole  ex- 
pense is  td '  be' ^d ;  if  it  turned  out  upon  inquiry, 
as  it  might  have  turned  out,  that  the  value  of  the 
materials  'was '  eqiitll  to  restoring  the  chapel  to  the 
state  i<i  wliic'h  it  was ;  whether,  according  to  law,  the 
corporatioh  ought  to  be  charged  with  something  in 
the  form  of  damages  ultra  what  they  have  received, 
that  is  a  question  quite  open. 

Lord  Redesdale. — Is  there  any  case  in  which  the 

accouot  was  directed  from  1779.  The  authority  of  this  case  was 
adopted  by  Sir  Thomaa  Plumer  in  the  Attorney  Qcneral  v.  the  Mayor 
of  Exeter,  ante,  page  45. 
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make  the  persons  who  had  comtfiijcp^ft  if^ti^fiffiyf^ 
received  consider^l)|6,i^fffi^fp,,,  ■umhio'^-)!'  •«>ffnfl'»<t 

L'W«4fflg?tRnHJth'^-,Ma^t^i8-iQfi5^§frt©  ^frfid  ^]h#b 

>P|hf^fP*l^-  )Wet4oGfl>9Pl;w^«;n4rtlwior^rrfplr;4he 
jflf>st^  |ot^ftf)r0flf5^jj;igp  tiljli  ta%]O^Qf|^paii^,wfi|l^ 

fW!.  .tbfiii,4egic|i<ig,>vj»«jji|i,  pwrty.  abqwlft  pw-i?'Mlften 
j^l#  flfi^6%ofi.W»nej,v%B  delivpF^v\I>c^cfiv^^lprt  it 
,V{^)py4^^¥^oa]ii^h*t,^at<MrfJpr«hopl4  ,be,dii^wtt.up 

\,qf,,^ pn^f^p^ipgs, , , >  Hqiy  is  lit, jljhat Awder .i»t <J^nin;n 

.,\]}^ qf^ 8i^f)^4 <be 9Q»fti?m^  ?  W^f!n  t^^ox^ .ic«s 

,  (^pi,^i},  f^p^  j^,  ougl^t  ;iiQtviK»i  have,  be^*  W  PTdQf,f5pp  ,tke 

.,  qf^rfliai^qp.,p/  the,.wjtple  ^  (tlie..yioe{ClwnwJter'« 

I  tordgj;,^^|4);,^?cii?e?^ly,  jreise^ving4ii^t,p«Dt.yy|^if?h*'el»toB 

,^9,%  .FfigplJ^rifiy  pf  *te.pw<?ee,ding8  ^bwlj  Mer*>  #ub- 

:,  I ,  I^J^e,  <fv^v  QitlS)^^  ,ha»  giv!^^  the  jCQSt^  96  |l!he..9D)>- 
„ffqwqnt,prppp^dffl^?,  of  wh^qli  ,t\^e^  i^^ipiipl^e^^  yn 
their  petition  of  appeal.  >.  1 1 .  n  m  1 1  k  . 

(,,^l,.\^ifh. .yeppeft*rto,.lth»t  ^pai^, pf  the ..yriiginfbLfdnier 
,;9^hicl?igavQ  posts  in.thp  -M^s^er's,  o%f ,  v#df>i|]^||e|$Ly 
n^!^?.n  W.o*  ."*^¥  ,9Wme4,^qrft,pugt^t,tQ,have 
,,^e^;i,^s^y/pg,^9ft^tp^rtoftheqr^^9f»  ..,!j  ;.  ..  , 

♦  llic  minute  of  the  order.    See  ante,  p.  41. 


OS'  «w»y  Us  ym  ^nm  ^6rWkon. 


'*  i*!«a>it^'fe"iSpo«"«iak' d^a«*i<Aiifly tfeart -tlife      p.^  22. 

hearitig,  according to"4^'«}hatyi'''j'-'"""'  ''jvi'^yn 
LSi  K^isd&tel—^  ^he  b^^'tW^  h<k  d^tf^^  it 

tliivt!li$(^«<i%^e<dtl  uriidf  t^th^'CDttrt  ^W^tisMti^Si  the 

0yp^jflg'<(ixd(«  •#air«he  brdatih  of  tirditt'cdniplaiti^d 
«f  iA'tliifi  «i)t«niVhether  the  Court- \lk^oilldbtej«^if(«dd 
i»oydt<riilg:  nay  thing- snore  to  be  repaid^  tUMr  ^dMt 
xTMtke  vidue  ^  tlie  blA  dmber  and  other  vdaterials. 
Or  if  tii6  Ctotfrt  thought  it  could  riot  order  ttiB  ¥«tb- 
ntion  ^  ^'chapel  at  a  greater  ekpehsl«>  xv'h'ether 
Utin  Cbt'^si^^n  was  tb  be  visited  in  damages.  If 
there  Uki  beeh  a  {Proceeding  right  m  its' nature  j  pro- 
per in  its  jurisdiction,  and  all  the  proper' parties 
brought  In  at  th^  time,  riobddy  cah  deny  that  the 
Gotp<EMraiti<m  mu^t  hare  been  answerable  for  the 
materials. 

WItii  respect  to  any  orders  but  thosetwoitppealed 
tgaitifit,  We  heiire  nothing  whatever  to  do.  If  those 
two  drders  atie  confirmed,  whether  iahy  othiers  are  to 
stand  this  House  catmot  decide,  because  they  are 

*  8«6a&te,  p.  41. 


!«^i»      If  the  varue  o(;t)fpjftp%[j^4mJj™|(|™.^m} 
^^^S^S  to  the  expense,  br  infMimng  wbicn  toe  WDole  w» 

.vflTTJTMmbnTrTraTrTrflTO  ?TOT'^TTffM*TTOl*tn7T7lT9nj  tot 
pb^eiTfltionp  were-uiade  by  ■■'  ,• 

..^;|"i(t4,  Lijijl:  (^Iti^ii^vlb^i-.j^i  il;-e  ior  tliQ  ^iil^p^e^  of 
protestiog  against  its  being  understood  tij^j^  w^^]b^^^ 

Sfl#:«IW'RtstefjflS;;V"fi,,W  r?2d,  of  Eebruary 
j(llli»iiS')ftfi.S>i'iSF,9f„f(lp2fSt  v.  ■'""'■•  1«22,  or  tie 
.^(jtl^.fjf  ^));0i.l8-$5.,,;f'|je„aj)i)<;iil  l)clii.c;  only  agoinst 

^;|}^9,^[^ffra^ra^^n  If f^^smgjOiit.of  the  other  orders, 

iflB'lif'-flW^f  ■M,S^S?;,K'^Cf''^'-'  ""■'■'^  '"^  no  appeal 
ggj)i/ffjt,ilJ}J(;,of|,^se  proee<^dings.     if  thnsc  procccd- 

<JjE,jjl,Slp  jj^f|,thC|  prder^  oi  1^21,  then  there  is  DO  , 
UJjq^^'n  tQ',fM[5ny|fti(ig^ab'pnr  them.     Tf,  on  tjie 

%  r,^ast)i),,9j_tW|jj^yersajl,  thp  consequence  is  ttat 
jy^);.jii)isj',bi;„dfajt^^i^  "^I'ta  ^i""  ^"^  ''^""  '*"'' 
-f:|ficiy^;pfe;&):jl^yy-pi(s  no^lfpp'eal^^^^  tlicm  Jie(e. 
'^^[  e^|^jj^(f^^i?^pr'e  jnf^st  be.jn^ees^ariiy  confined  to 
tj^ipi  |q^Q^hon,_  a^  tlie  .orders  o^  1815  jmd  1 8(it  rigbt 
Wd'wrSJie/  ,I^WiW':>W'ffl'}  |P*™S«  ,  so  n,w 


to  do  in  coiii?ilifti«th'jl'39tS«ft*4fe'a!lS4a'ft48d« 

Lordships  «iistfif^Scc^tafe;rtti"ttli  'iaHiiiflSj.ef 

an  Act  of  Parliament"wHTcTi  was  probably  intended 

mmtminimwjSiifiAi  itetwiAwadufeifey, 

as  it  appears  upon  tMs'(lratoia'fi','iffi9«'iHPf'fe 
haVI'SSfflitf*!;  -Mem  ^ai^'!  BBtf  A.JvW^riO'aJe- 

i' tfoiwHsjiiMifiy  toa»  r(*ete«tj|';««t<a4'  dftw! 
eSfiBwd.'ftofe  Bppc^esiKt  mmssMct&ifk 
Meir'  iSSil  fm  S'^tfMif ii!!4b*a*'J«rfm 

raSKfebVW!'fna>at''jf<;tatiffl6Wz5a'«i(!'is*ffl9 
<*Wi^  cbfflfflSsteAy'fe  ifflulfe  w'WsiJ^at'Bf  ^M 
«i!4,'ssft^'giiptat!i^ws'aiia  fcust3-:«'i*st  Mm^ 
yffifd''tffi'«6ifff  dremdw  tt^fs^e'todif- 
.iins''*^yi**yts"cfetetf#'«(m's  '."Ik  mii^^msm, 
iWwas"M  istus  b'i's^3iJ"of 'ffio'iidntiffi,  "Wirff  ima 

pj!'K;"iii"i'e'lWfe'd'"riV"t«i;''-Mir(,MK''iffl'tobf«te 


authorize 
county  wlie 
for  the  pun 
any  abuse 


!  to  proceed  bv 


.ertv 


llie  iiroi  ^  ^ 
J  of  iuquuinij 

,^ misapplleMio 

tion  of  the  fuiids  l)elbLiL'"m:^ 
procefdirigs  were  luid  uud 


qu 


train  '  of    decisii 


Uflflft 

MttiHtca 
MUm 

or  uuKtakeii  aiSjJlicil- 
tbe  eliarily.  1^'im 
tli'af  ,\et,  iYid 'a'fftt* 


ported 
lilVt'scs." 


bo(-k  e: 


by  the    cotni'u_    .  __   __ 

■al(ed-'"l!yuIie'4"i;W'or'C1laH«y. 


j(le  ;"«\Ssf  t>teMiflgs,' liijW- 
ever,  were  subject'  to  review  "by  T^c'^iiViV'^Dliiai- 


;ry' consonant  to  justi(^e  : 'niose  ^rocOTdiH|^S,*' 
T'er,  were  subject'  to  review  Tjv  ^c''L'6t'd"tt 

eeUor^  maity  ' or  them  Avere  rCT'i^^d,  arid '' '^hffh 


'  '^etf>fdtiMiid^W<kiabh^9aoteIcoiivetdwt^i«Mm 

^pfiMf  tt^i^44c0t^p  stWtin^-Jttitr  <^ik«^^aitt3  \Mte 
-j^Ae  «l^'ikid^i(}oate>iO})air^««|i  witU  <ii^  bMOG^udf 

instances|"aml^JdI«o>  ffoni!<^ng  {tfxtttm^*  ve^ftttt, 

■  %iWaii)/mstkftlde^j  'as>  tO<-^e:t(ieil^oiM  ibaHediripoii 

^^S^ttlfedii  %  sQ«dn6<  id$<ithb4ei '  Minim^itif^siitM^pi^- 
iij^ttapl^opeayik^ii^kM^^.  1  Uufeirtdridltely/iibdierie, 
^itlli(i>  Jl^tontteyj  (^^weraHlaslinclb^i•il!raJSibe 
'jK^liffianiioiig  f>ersQn»'m|tiM|  hattite  loflbutfikebsi  ScD-tiie 
}k3tilirt'Jo£j€ludhc^)<jaindiHiisoihQtittt[e6<d[»p)^BSt 
<>lilft»iija^nS''afI<lUB;  de^orij^'tioa  hawddseax>iQbd«cil(> 
nb4Uy>  fiign)td*>'bjiJthc  .iji^irsdqE|ifasd£ilgitibe  .^^qeriof 


;  -    i..»^ 


INS 


iiMr  EMtjef^tlg*)  vAlic^nhM?  I^0t)ki4i(^  VAilAi¥f08 

J^ilMinfeeeldjiiltt^[pa$6i'te9•ll«^I)othiI]^ 

in  ao  earlier  stage  of  the  business,  for  it  i$ii{i|^fif|^i^e 

<npte(fr^itMl^(dMMrit9^f>it«pofl«iBM7i  ^t^jl^9t 

iM^oiMJlftl^e  b£»ii9dje^nvs»£^  iA(w^it.A»«Ki%j|»  ^e 
>il»/ciiniMit  SkMiiUy  Jpicf  «9r>inte^A8^^  .)kaflie§4j|^^l»lid 

.  jtuiJBdtis,/^:>Wbento  it  .fsiii^^^^  .Ap>-|^Ti«b»ia 
l)pi9ark>«umnfcffis^ir«iieiiaritaiir&tes  .of j^e^kcd^^  tflApt 
jiiteMtMbiinj^Iim'kzittlttl  fiiirpQ8eA>)jfie)<f f^lo8Ai/««(ilfee 
r^ittfeaiM^|ji^BgUtadmJii»tibaittopA)£-.itJj«{^^^^ 
AbdcAsenMieted^  SK>ii^ptriHiiifl>Itt)8e«mtnlciiiittito 
t-in^tte^  tUEH;i^tii#iu(ift^dieabte'i)ii)tfadsdusa^8  c^jfin 


I 
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1847.      pWcfeecKiigs  whlrfh  ttiley  t<^6i*  tt&Utdiiiitttl  tdlti^tittite, 

cJiiT^oN  a*J*J  aW  thiit^tighf  to  haAtideVfth^rd'^  'Wttft^ 

<ifLddiow,Ac.  ieqiertce.    'The  Adf  'tfoe^  '  libVci^iiWWIiat  brie 

««J^^j««  might  properly  call  a  fieWJnrisdJdttbnV'btit'  it*  ^v'A" 

"■    thfelibertyttftiroeeediipdrithe  oldJtifiSAictidtfftfi 

snifaihary  trnfin  certain  Casd^V'W^HaJnl^  ddfite  nbt 

prbVWe  for  a' variety  of  C8taf6&"i*la«n^  tb  dHirtteHi' 

nata  iihdtrtisb'; '  it  dariilbt  JittbsilJly 'flie'rfef6i«''6ktfett*t« 

all*:  •  it  vmt  b^  coh$idefed  ^^  Merthi^icrbettAiii  ^- 

ticulai^'bases.  Th6  AhV^p,  iAxditMi'pitidi^S&tig  HM 

bf  "  by  petlfioft  to  tlte'Iitt-d  <)haftf<ieft6r,'  tfttflLofjl 

Kefepfef,'  br  Low**  G6trimfeSlon^s  M'i^i^  Cn^btiAfdi 

tWOtiat  SHV,  iiHi  to  tWMkil^r'tof  th'^^RittWiWl 

the  thtt*  bdn,^,  or  to  the  tourtr  bf  Ek'ehStiW6y,'8trftligf 

$tich'<c<iimpMilt  alf^'p^yiti^'sii^h  tt^i^fas  the  "il^attUli 

of th* dAte ittiiy tfeqtriV*."    ..,•.•.  ..•.i...    «    -in   i^:    «••. 

N^,  althtottjerhyndvtrtiiig^tb'thift  sUbjfettk'  iiri^bd',  * 
th^  Alltbrn«y  «l^tiet%l  Mghi  'Have  'a^bicef,"|(x^likp«^' 
itt'Which  ©(Airt'he  WO»Hd  4ifC,'lt  dofeS^bt^aeiil  tblhif 
thrit  this  Act?; itt'thttt  eriacttllebt;  ha^fe^hV^tjr  dtltfeh- 
tive  !to  AVhAt  Was-  t*e  e^tJiblished'- jiiHsdibtitfil'^i^ftir' 
of  theCotiH  of  Chinfc^yb*'  the  Cbiii-t  tof Kltjfeil^ttei' 
in  Uhf s  ftititter.    But  it  •  thfeli '  provide,  '*  Tha!tr  '^v^rf 
petition' feb  to  be  preferted  as  aforesaid  Shall' Ikf  si^ed 
by  the  petisons  preferring'  thfe  same  fn  the  'preseb'ce 
of,  and  sliall  be  attested  by,ttic  Solicitoif  or  Attonii^ 
concerned  for  such  pfetitibners  land  eVery  such'ptfl- 
tion  shall  be  sabmitted  to  a;nd  be  allotted' 'by Idi 
M^esty's  Attorney  or  Solicitor  Geriefbl  'ftTid"iud» 
allowance  shall  be  certified  by  him  before  ahy  SuCh 
petition  ^all  be  presented." 

I  cannot  conceive  that  it  was  the  ihtftntiott  of  th* 
framer  of  that  Act  merely  that  the  Attowiey  GelfiettA 
should  sig:n  his  Ullowahce  to  this  as' 'a'  itttttfer  tS 
course,  <Ar 'the  SoHdtor  Genen^:  'for  \tDfMer  this  Ai^ 


o^r/?^FW  ^m^mm^  ^^mf^^-  » 


shall  at  all  be  under  the  coi^ftU^,;^  ^^P^mfc^ 
^im^flh^^S^^iMHl^iV^tftm  ^9«4fe  was  r 

8^,|l^je£iij0i,i^f»pprv|^  Imfcfif  4b«/profri' 

ceeding  is  heard  at  the'  RaUfb'j^(^^^(tHtt!Aittort}^c[ 

in^f^E^  "t^W^ii  /t^ft  itil»  v*QRi»e  1-U.  baift  foliwjnnl 

VOIh  I  .  F 
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1827.       vered  for  the  purpose  <rf  conductitig  a  cause  of  tiiis 

c6iii»ottAtio!t  description,  and  even  in  a  case  where  the  Attorney 

ofLinMow,4c.  General  is  made  defendant,  which  be  may  be  in 

°*^d  oSi^**  order  to  protect  the  charity,  the  Attorney  General 

always  prepares  an  answer  for  that  purpose,  by  the 

hands  of  a  person  who  acts  as  his  assistant ;  every 

Attorney  General  names  the  person  who  is  to  be  his 

assistant  in  the  Court  of  Chancery,  and  the  Court  of 

Exchequer  also,  for  revenue  purposes* 

Hiis  being  the  nature  of  the  Act  to  which  I  have 
referred,  I  think  it  must  be  intended  by  the  iegiskh 
ture  that  it  should  apply  only  to  the  simple  caMS 
mentioned  in  the  preamble ;  that  is>  the  simple  catte 
where  there  was  a  breach  of  trust,  and  where  there 
was  no  question  wiih  respect  to  the  persona  inte^ 
xeste^  in  that  trusty  or  in  what  manner  that  breach 
of  trust  was  to  be  acted  upon  in  a  case  where  the 
assistance  of  the  Court  was  necessary  for  the  pur- 
pose of  directing  in  what  manner  the  charity  fiuxk^ 
which  did  not  appear  to  have  been  clearly  defined 
by  the  person  who  founded  the  charity,  should  bt 
disposed  of.  Wherever  the  disposition  in  favour  of 
a  charity  clearly  points  out  in  what  manner  the 
funds  are  to  be  disposed  of,  there  is  no  authority  <Mr 
right  to  interfere ;  and  the  Court  never  does  inta«^ 
fere  ordinarily,  if  it  appears  clearly  how  the  fiindt 
of  the  charity  are  to  be  disposed  ofc  Where  the 
case  goes  further,  and  there  is  a  clear  breach  oC 
trust,  and  where  persons  are  int^ested  against 
whom  no  breach  of  trust  can  be  alleged,  and  theie* 
fore  who  cannot  be  brought  before  the  Court  of 
Chancery  upon  proceeding  of  this  description^  be^ 
cause  they  are  not  in  the  words  of  the  Act ;  upott 
such  a  case  as  that  I  conceive  it  is  impossible  thilt 
this  power  can  properly  a|)ply«     It  also  cantMl 
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iqpqply  ta  any  case'%vhere  the  matter  of  inqiury  does     ^2^^ 
not  veUte  to  a  breach  oi  trusty  but  wheie  matters  corporatipm 
are  to  be^  inquired  of  which  are  of  a  totally  different         ^' 

deseriptioir.  .  ^    ''iS?^S' 

Vmvnng  this  case  with  this  impression  of  what  is 
to  be  considered  aaithe  true  construction  of  the  Ac^ 
I  flduttrefer  to  the  subject  of  these  proceedings; 
and:  here  I'  must  again  observe  upon  the  inconve^ 
nience  of  this  mode :  if  an  information  is  fited^  that 
information  would  regularly  form  the  ground  of  the 
wboke  ffiDceeding ;  it  would  bring  before  the  House 
the  gnnmd  of  complaint,  who  were  the  persons 
iDterested  in  the  subject^  and  bring  before  the 
Oomt  by  name  all  ihe  persons  so  interested ;  and 
thMe  pmsons  caHed  upon  by  information  to  mAe 
tineir  defence,  wonkl  have  an  opportunity  by  their 
answer  of  stating  whatever  they  thought  fit  upon 
the  subject  to  the  Court.  But  what  are  the  nmt* 
ters  put  in  issue  between  the  parties  by  this  sum-* 
msBTf  mode  of  proeeeding :  Aere  is,  properly  speak-^ 
ing,  no  issiK  Jcnned  between  the  parties,  it  is  all 
exparte,  and  a  great  deal  of  the  confusion  that 
has  arisen  in  Uiis  case  has  been  produced  by  tiiat 
drcuttstance. 

l*he  petition  states  the  grounds  of  complaint ;  and 
to  these  gromids  of  complaint  there  is  not,  in  the 
r^^ular  foito  of  proceeding,  any  answer,  because 
theiie  could  not  be  any ;  and  that  is  a  proper  ground 
for  considering  this  Act  as  an  Act  of  very  confined 
operation* 

"nie  petition  stated,  that  this  was  a  gift  of  a  veiy 
anoient  daite,  by  a  gentleman  of  the  name  of  Charles 
Foxe,  which  Mr.  Foxe  made  a  will,  dated  so  long 
mgo  as  the  13th  of  October  1590,  considerably  above 
SOO  fesn  agoi    In  that  will  he  prorided  thus: 

F  2 


1 

^  CASES  m  rm  house  of  lotos 

asVtL     ^^^WUfer^I  bav6  lately  ibdgaxDa  fcmndatkwirj^^e^ 

^iMiti,'  ^^ '  ^^  inf fiudl<w  to  the  B^id  co^nty/cd&^ali^  whiph 
^^  ^  grotthd '  togietiber '  mtJn  the' .  said' ;  iiiMipek  I  i  }afa^y 
^'' "ptircliJaided  tDine  andj  mkie  hci]»  of  one^;  ^ 
U.J. I.  I  '  .foi,*  the  relief  and  sniilLtenanfi?^  (Of  four 
^'  potir  ^tid  impotent  pe]:iK)n8  toi^a.therie  ^oi|i>tMne 
^  to  time  kept  and'reMttved."i''Now>tbe  mil^ref^t^ 
that  the  ^tH^und  mid  site  of  (this  ebapfill  iiad !  l^f^en 
pitrcfaftded  of' Mi  individual ;  it  wm  raens^uentiy 
therefetey  according'  to  tfae^titlqjappeaiing  \q¥;>9  this 
will^  tdn^eyedin  fee,  and  it  seema/tuostj^obablPy 
^m  aU ' ^t  appea79^  tovhayel )beei^ipne '  of  tthose 
chttritied 'tf hidi  idUiier  by^^  ataAute  of  ^M^^my  Jt))e 
Sth,  <>r  the  1 1  ^  Off  Edmrard  tine  fitikv  Yviei^  i  dlMQlF^ 
and  tebtied  ituthe  Cromol,  under  theitpppehep^iqQ.Qf 
their  bdng  othei^Lse  (applied  to  wfaat  Mier^,c^Ued 
mipefrstitibif^'use&'i  ttoitiis^  lorrthe/p«irp0setaf»9Wp- 
taitlitig  what  wereiJ'Oalled'  snpei^stitbwi:  c)eDQmf)||^^ 
tinderirhat wen^  odfied/the corruptiiansrof  the^mpb 
of  Rome  prior  to  the  ReSbriiiation v  i  <  t Mtoiy  t  pf ^ tb|9$e 
cases  appear  in  the  Reports,  t?h^Fe'$.ttiiys.o£  mopey 
were  given  for  the  purpose  of  burning,  tapers  Jtp.piu*- 
ticular  images,  and  other  superstitious  purposes. )  The 
funds  given  for  these  superstitious  i  used iivirere  yested 
in  the  Cro\vn  as  forfeited,  by  the  misapplication,  of 
them  to  a  purpose  considered  improper,  Thia  pro- 
bably was  the  nature  of  this  dia^el,  and-  being  a 
chapel  which  had  been  instituted  for  one  of  these 
purposes,  it  was  thought  fit  by  Parliament  to  put  an 
end  to  it.  Perhaps  chapels  of  this  description,  many 
of  them,  could  have  become,  if  they  had  been  suf- 
fered to  remain,  chapels  of  ease  to  parishes ;.  that 
would  have  been  a  great  accommodation  to  the 
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kthabiMnto 'IMmgi i  near  tfaose  places;  (bn^dDTthe      IB^ 
progteftolof  the  Refovmakioa  (wemuati>9))pw,th?i^  coRPorAffoH 
v^'t/  nttkitrtoledcenn  the  <proceedingii)  Ibfjy.ipere  ^^r'^W^' 

an 'bwej^'fiway^'Peihaps  one  reason  foi;^th£A?¥^9^  ^^m^- 
tfaAi?  th^  ^epiMlora-  and  adi'isers  off  Hai^rj^^t^.J^di  ''''  '' 
and  Edward' the  fithwereivatber  desirom^fQ]|p|^i^<» 
ii^  k>aief«f>tiie8e  iandi^y  which  tibey  did  in  great 
pletaityi  '^T^e^anceBtor  of  the( present  jUirdil^tri^.' was 
di«t''S(^Metai)r^^of'Statey  aodiibngot'  a  yfsxjl^fge 
grttjit-itfthfttidescriptiob;  and  QueeQiM^^^^  wisbM^ 
tot^eMMeithem  to  theirifOtfiginalpuupoise^  ftQo]k|t^H^ 
frtntf  I)Am.v  'inirst  (shapeL  wastpirob^bly:  ^i  l^at  49§c4b- 
tibli.''"8ii(r' whatever  it  wm,  the  pecsq^  i  i^bo  p|:<f^ 
fen^^'  thk^  prdee^ding  have  nfvcarrjtbougbt  )i|t  ^pl#i 
iikit  ^  ^It^e^to  iliqyire.'  >  r  I  Now  if  fcbis  ba^l  beev  ^ipflor 
c6<^diii^>by«iafordkl^tnDQfa^  Im apprehend  (th«Al<toji(|]|0y  -^^ 
G^^ttA/<<)ir|<tb6(persdii  whoTOflie  >deputiedi  for  itbf^t 
pktpo^  1»  ImIi'  into* the  proceedings^  wwid  ibave 
d^fl^di^  t^kacrr  whatr diis  chapel  wa& ;  be  wpi|14  b^w 
itiifid^ '  OK^  I'  Mi^tbiftle*  anr  informatiion  fori  the  purpose 
d!  hating  thi^^duipelipebuilt^  whicht  is/ tb^  obj^fe  iQf 
^^e'proti6^ding8^  I  must  desire: to  kn^ytf  for  what[p«r- 
pb8M  it  4s^  be  rebuilt.  -  i  muM  d/^sire  tQ  know  what 
it  wab,  lupid  tome  inquiry  must  be  made  on  the  sub- 
jebt-Hmd  rinavetiery  little  doubt  that  a  litUe.4iIi- 
g^ee  wAlild  bare  found  out  the  origin.  It.inust 
bavc^be^  der'fved  from  a  grant  by  theCrowm ;  there 
wiisr'ii6thi]%  ito  do  but  to  search  the  eal^idar  of 
Patentsf  from  the  Crown  previonus  to  1590,  and  pro-  . 
bdbly^  gfrant  ^ wknild  have  been  found,  for  it  must 
hk^  hdBti  i  from<  the  *  Grown>  and  they  would  th^n 
bllVe  kMwn  wliether  iit  was  possihte  to  be  applied 
to  the  puy^osest  for  which  th^  sought  to  ba^it 
Applied^/ ^^i'  ••'  ■^i-'  i.-'  -i->.!.-  •..;■-..■  ..'/••.••■' 
'  The  petsbna  who  present*  this  ipetitioj^  jwre  upi^i^t. 
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1827.      arttt  <rf  Ludlow,  t^o  insist  by  Aeip^^etiticm'^tiia* 
^^^^JJ][^p,,  thld  i«  a  chapel  wbich*  ought '  to  be  maiAtaiM^ '  for 
ofLiidiow,&c.  ^^jj.  (t^tivenience ;  so  far  it  is  a  question  of  the  par- 
o»?j?wopusB  sonal  interest  they  have  m  the  subject;  and  they 
ought  to  have  informed  themselves  upon  the  sub- 
ject before  they  went  to  the  ejctent  of  filiilg  this 
pfetttion,  praying  that  this  chapel  might  be  apppo- 
ptiated  to  the  uses  to  which  they  desire  it  to  be  ap- 
prdpriated ;  for  tbeystate  expressly  they'  had  a  ri^t 
to  havid  it  applied  t6  Ihe  uses  of  a  parochial  chapeK 

'For  the  purpose  of  deciding  whethertfaey  have  a 
right  to  this  relief  or  not,  there  are  other  person®  to 
he  consulted.  In  the  first  place,  the  incumbent  of 
the  parish'  of  Ludlow  was  to  be  consulted*  I  doubt 
whether  the  person  who  made  this  will  was  not 
awfeire  of  this,  for  he  directs  that  the^  curate  of  Lud* 
low  shall  be  the  person  who  shall  serve  this  dbapd. 
I  have  been  unable  to  find  out  (though  I  have 
lor6ked  into  Mr.  Bacbn's  book  for  the  pmpose)  what 
sort  df  a  living  the  incumbent  of  Ludiow' feaa  v  I 
do  not  know  whether  he  is  a  rector  or  curate* or 
what.  I  think  hie  is  a  curate  only,  and  that  thei^is 
not  in  Ludlow  an  ecclesiastical  rector;  there- maybe 
a  lay  rector  or  vicar,  but  no  ecclesiastical  rector,  or 
if  so,  I  apprehend  he  has  no  tithes,  bckmuse  tiiis 
proceeding  states  that  he  had  nothing  for  his  m<dn* 
tenance  but  a  small  glebe,  and  the  rest  of  his  ttiain^ 
tenance  consists  of  his  fees  for  marriages,  Imptisms, 
and  so  on.  If  he  has  nothing  for  his  maintenance 
but  this  small  glebe  and  those  fees,  he  was  im- 
portantly interested  in  these  proceedings,  for  he  had 
a  right  to  contend  that  no  burials,  baptisms  or  mar- 
riages should  take  place  in  that  chapel  and  that  a 
chaplain  should  not  be  appointed.  I  am  not  clear 
whether  his  Majesty's  Attorney  General  (as  I  under- 
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stead  mm  *  the  ajipoiiitmont  of  the  rector  of  Ludlow       ^S^^* 
it  in  tiie  Lord  Gkaneellor^in  right  of  the  erownj^  corporation 
ought  not  tQ  be^  person  appearing  for  his  Msyesty  s  ^^^^^*^* 
own  interests*  It  seems  to  me,  therefore,  that  whew  ^^p^*^ 
we  consider  this  case  throughout,  with  .respect  to 
the  rights  of  the  person  who  may  be  rector,  or  what- 
evei?  'he  .is  called^  in  Ludlow,  (and  I  cannot  help 
thinking,  that  although  he  maybe  now  called  rector^ 
that  at  the!  time  of  this  bill,  he  was  called  curate» 
beoaHselibaveiknown  cases  of  that  kind,  where  a 
coraoy^  of  this  description  has  been  transformed  into 
a  rectorjr,  by  the  presentation  to  the  rectory,  and 
so  aUeiad  in .  the  i  books,)  the  person  who  penned  t 
this  «wiU  evidently  conceived  there  was  an  interest, 
of  .aom&4faeription  in  the  person  having  the  code* 
siasticali  oAeein  Jliiidk^»  which  would  be  interfered 
with  hf  the  pwposeafor  which  he  built  the  chapel. 

1£  it) was  not  a  chapel  authorised  by  law,  at  the 
timof .wli^a Ij^  vi^iU  .waamade,  directing  it  to  be  9Cr 
piied>  Do ijtbe^.puil^oaes,  mentioned  in  the  wilU  th^e. 
will  iCPuld  not  lawluUy  direct  it  to  be  so  appliedi 
batJtmight'Still  be  applied,  according  to  the  doc- 
trine iTwhichi  is  often  li^d  down  in  cases  in  Duke's 
Law  I  of  Charitable  Uses,  to  another  description  of 
chavty*.  ,  However^  the  claim  upon  this  procteding 
is,  tbat  it  should  be  applied  to  this  as  a  parochial 
chapeL .  It  is  impossible  under  a  summary  proceed* 
ing  of  this  description,  for  the  Coiui;  of  Chancery  to 
limit  its  application  in  that  way,  because  there  are 
not  persons  before  the  court  capable  of  sustaining  a 
proceeding  of  that  description.  The  wiU  then 
directs  that  a  further  proceeding  shall  be  had  after 
his  death,  for  the  purpose  of  completing  certain 

*  Tbe  Lord  Chancellor  had  said  that  he  believed  he  had  oDce  or 
twicaniade  a  q>iritiial  rector  of  Ludlow. 
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..Mag..    'xiLbtaAaide^tiBJmaptitdJMiAmSAy'iaaAn^^ 
•ovftMKunoN  (tbdrific^oft^tikitf  JrisJacdsidffMtJBWJvanJi  dacrribe 

''^SS^!^  -imliivUl^tke;  appifiabiaeiit)  df>  pitopl&«aA  jto  fAtx 

<(lii  lllBllilimmwi  III  vfh  yri  (ivrU  .>iaiii   'KhI  on    oj 

-pQtai^  42irKdAlIi)riK]:)i  jcompleferdiijecti 

,mM.i&b  £ftr>du9eetioiii  troxd  notj/nfitessaDjr  fov  the 

'Bihahlwsesiapd Jthft  ^lisokifir  to  1ke<  appcfintcid.  ;99»b  is 
-ndti  di0{  ebjboti  of (itbi9  i^xtxseediqgi  !by « petiktiook  ^  that 
-hiidBeeDc>tMHi^(il£tafalsi^fa&raf  ti;lfh^p^^  tloid 

thq<|f)dbp3e)iinoiftfabrialjaii^£qa808  ^bavit  aievtr  bom 
c4tatfbght^>Y)frflxK(t)ii6  .podcetdki^i;  >i^  >itiuiidir  ofiitbe 
o^eisiinsJltigdgttQ  9Bjiti&  prbcitecSag  i^tea^MkljiJOoa^ 

e^petecps  /itii/iibuflknf^d  'jNotviiinJ'ilie  mi^^Mof  die 
i  iAHginU'itpfbaMr)  iChaFles  I  )Fbxe  j  /aiid>]o<  fthei^mMir  <  of 
')the  pehohtiMo'm^r  his  deMk^proqceded^taoooridh^ 

(tvi^hridifectkbBaofxUisr^lVilK^i  ki  intd^cfifeet^ 

the  almshouses  were  the  principal  object)  of  tfaor 

ttomUcratiaiB^^jand  .  4Jhi43^:cbppin)pnatedf ^thisi  i  ibIilSapel 

-anow>mt^  ei^me^citTftottlte  attindandbiof  the  pdoipiedn 

'  .  tb^o  <iiltashouHte^  1  rtham  I  the ;  aceoinmbdati6ii>  >  c^rany 

ifothcsr^ersdn^iwhoko^gbt  Uyeiiiithe  neighbourhood, 

^^dtidiiiv.hO'pifdbabli^^as  thotparishichurohHof  ImHow 

/Unntit>to  OMVteniibnt;  to  iinlttiyi'of  rthe  hibabitants  as 

>/t&iai<;hapeVw6itld.hivve!atteiidod  it}  in4he  proceed- 

if/Uigiiupon^ithviopeititidni  offiappoa)^  4{he^attention  x)f 

y  Ifhe  t  oititart  >  bas  /baen  i  i  du-eoted  io  the*  chapel  >  >  and 

-'inbtuihl^'^elsidif *'< )t  n;.<<^  ^j-.i*  .•';;       '-.  •  *   '^.ii 

)(li  The  deed  which  fwas^  executed  in  pursuance cf  the 

t  ilideotibx]!  iq  the  will  Df  the  original  testator  Charles 

tFoxie,  >prei^cnibid  the  manner  in  which  the  charity 


dwllteilteywimh  linntagcid  v  itr  ptmridds^alsoblbr 'the     J^^ 
mannfo  SanvlneiiEfiK^Ktrafiteet  shall' ib^'appointdd,  cMtPvMTmii 
aDdiitliirato)(fhab>thci8e>ahallilK^iu)mi^  QCMM;*e. 

ail  bjr  the  teirs>iQate)  of  Gharies  Fooie ;  4mdiif  theite  ^J^^^SSSi 
are  no  heirs  male^  then  by  the  heips/^eneraL  An 
HUfuify)  hak  ^been  madb'  Upon  <  these I'prdceedkgs, 
iirimkher f  a»f  ^sDoh' .  heirsi '  existed;  and  tbfe  has  intio^ 
^oed  int^this'proceedmgscimetiiing  which  appleavs 
tfr'be  eirtvaerdinaryiti  Lord  Powis  asaerts  tbBt  hUn^ 
n§  nghft<  of  htdfiFmAsy  entitled  ibo tname  the  traces 
oCkAis  ^harifyin andi  entitled  also  tb  present  to > the 
aUnsbMsei  and  dhapdL,  ^nd  therefore  he  has  put^  biin* 
aetfimmiieii  Appellanik  with' th&Gk>rporation  ofiLud- 
Imvl  rNoar  he  js  nerparty^iand  itherefoI6^<I>^ppIto- 
faand^  tfaidithea^peal^  tti^to  hifli^  eiight  never  toifaaVe 
bee& :  vtacirad^  and  if  the  Hbuae  :  had  .att^ided'  /<io 
lih^i  cirimm8kanoe9yf4he  •petilik>n  >q£iL 
sia  App«ilant,  oilght  ftaha^e  bee»  instantly  rejected, 
t  as  litmgiit  ipcvson  who^  had 'nbi  right » tof  appebl ;  r  jv^ 

jrespeobi>t6»  »him4otheai^^te5  I  lapprehendothat  ilte 
fuppoel)  UmA  be  idismiss^dr^as'  hatdng>  tbeen^  iiAproperly 
iretieiifed;)';  <i« '  •^-^i'  aiin  •■  »  -i'\}ff  <- >^  >'►•  -•((«  -  .^if 
'  <rilil^tb(#es^edt'to  tkiSMbailiiis,  bnrgease&aitd^n^m- 
nuteUy  of^  Lndlow,  tiitsy  oertamly  are  ftensrons  in« 
/tereated'inl#hat^has  been ^done  in4^>couirt  below, 
andi  tfaeifi  have  a  Hght  to  eomplain  of  it«  It  iS'  not 
ptMsaibldj  upon^a  pi^eoeeding  such  as  this  is,  in  the 
Gdlrt  bddw,  that  I  any  thing  can  be  dene  effectually 
finr 'the  pta*pose§  of  this  chapel,  if  it  is  such  as  has 
been  tepresentedy  because  it  is  impossible,  upon  that 
aiunmary  proceeding,  to  make  any  order  effectually 
upon  the  subject.  This  has  been  found,  as  I  uttder- 
stflmd,  alreadiy  upon  one  part  of  the  case,  vizi  the 
ground  which  was  the  site  of  this  chapel,  has  been 
granted  for  the  purpose  of  a  building  lease^  and  ia 


^frngmih  ^^9e^ twmby.^i wttim^d^ >  »i^ , fi^ei^i < mv»%y i^ t (% 


S*^**  Bfqf»i9^g  |c»lfiul»*^4.  i1» .effeflt  tt»^|;,.ol)aej?li,«gauwfe 


iftlFbflnjijltbe  Jifgiklpiest^  ftppeawuto  Hv«.bew 
Qnt(t>lc  ti»9  Cowit  toi  diifi0i)t;l)At  tbisiobAPi^l  alipuld  bft 

&^-i«Ait>QmfoH)iiiin^mfiwyi,  a^K>unf:}eifstaiidi.tbat 

^jtf)fQ>('in«i^Ot«l¥i>tf}c(|li>e  ec^l^^i^iacj^bat  puvpo8«* 

(^iMQii^^ws  impwtf>»Tl3'5iW»ftcl«|,.tQ,  tbftiCpiMt,,  ia,tlw, 
o4«i?p<  og^erAt*  rf.pf*Uani^t  wa«i  tojaaw  expense^ 

]Kf^9^m^^^m^  W<»^  i^^CoiwK'^fi  a)>mie  <w. 

ai^x  pM9|ippUc«^i),  j^f ,  ,a  phwityi  I  ^wt  if.  i^h^Q  st^ut^ 

tbis  $iwTnai^y]»ppUc^tioot  ,;, ,,      .,„!,   ,, 

hlt(i»  «lteii  :^p4  i  ti^i  -fc^empt;!!;..^)^  ii^tripdwKQ  iHKire 
sltunrowry  pmc»e4mgft  lw4,!oply,  tq.gfi^t^  ioceovoti 
DiwQs! iE^/gr$ftt«riexpc^i!\9e ^:tbe  orcUnaryi 4)34. rer 
gulaf rpkKMe^mgs.in  ^urlfi  of  Justjice  ^e  icapriod  on 
ittiA  Wt^y^wiitbiiwbiQb,!^!  4bQ  f^csQps  tiirbo .proctitis^  in 
tbosoitCoiui^AMet'  fa^Ui^:  i^t^y .  pnoiQ^ed  r^gulaidy 
inla  QcrttreeriiKrbiqb .  put«r  :Uvi9si)f)  t^  qaatter^  tiwt 
on^ibbixf  biel pujtxior i^au^,  and  ^pables  tbe  Court.to 
judgpe  iniiwbAt  loaniiQf  fiaaUy  to,  dispose  of  jsnicb  ft 
poeofttding':  .  Upon  jtbi9  summary  mode  of  proceed* 
iilg,  caleuk|ted>it,i»  8ai4  tosave  expens/^^  tb«  teatA 
coete  ttftbo  petBon^i  who  present  this  petition  un4dr 
thfiii^EdciraiproQQiuiicedi  upon  tb(^  sutdect  (I  dp  not 


OH  AFnUtS  Aftlt  ^I6m  ^t  iiUML.  f9f 

B»erdy  for  iXkumidtiA^  ihnitithif^petsiiiymPfmitoA^  ^S^^ 
aiaoiint  t<r  S00^.<  tiptm  <kkltf^{^«af,  inMuaia^ 'tlMi 
eostB  at  tiieotherpartj'  }lttald/{ift«ir«til  ^rdrHs'^^Si' 
feniiatiotay<<il^hieh  •infohi^i0ti>i«^hf  tlit^^cf'iiitekiiAetJb 

one-  •twMf  imtead  4f  3mN^idiag»ifeJ  hKw  ti«i^  >1^«> 

{KoeMndSng,  <thbref<M«f/  ifiitditd  «f  M«*iil^  ^i]d«nls)d^^faa«i 

created  «- vni7  eonsid«table  wdtlitjotitti  diipibnMiiJii'J"' 

Bat«lii«i6'hot{ll'. '  I/«i)iiitn«h«iid'tliat«l)e<l]:]Mttfrl^^ 

liave:4>i«aglM>>beforeithi^<^^€b«rtJ<dtlM¥^]^«jhs^  tiktttf 
arebMuglM*befc»idHt1i^'ttiU>ip«ti(iOtm  ftM"ii|i«IMC> 
pt<Meedhi^^ •  if  it{i^mdi«ly  a  p^6cei^ingrrW<'t4&cli(C0i 
tiie  leaie  aiiid  to  haite '  «be '  ip^pttty  ^meoi^^'  1  ^ik* 
same  -the:  fknpbtetion  b{^'fjudl<«WiilU6»'196  fikife^? 
and  tiittue  mttst'be  dtb^  )Mtfti«b  %o<  tiie>))i!M^t»<fi«(g^ 
bectmse  if' thli  ctitaMl}'WreibAvei'1ii^^iil!i»\'pt^^ 
£Drwfaicbit\vte  ioV^tidediM  bfe  «f!«p«dy  <t4ba«'li<4d(' 
be  done?    Is  the  Court  tx^  di(«k  i«h^'Cli«^l  <4<i' 
be'btdlt'fei^'tid 'purpose  ^  '  Oertaiiilj"ftoti;  <  thi*  HH^d 
not  heab  ttdtamtagioufil'  a^Hcatidti'  of'tiiQ  ftindft'oif 
this  cAttHtyj  thie'  ori^tial  object'  of  whicb^wa3>tbe'<nui 
taUiE^ment  of  alai^ousesi    '  The  €5iporati9ni>b6> 
litidltfve  have  acted  ceflte^Iyindst  >tmadM[s«.diT 'UV 
this  business,  and' in  coftbec|ttdnee  bf 'hftving<eo>aoted 
they  have  got  themselves'  into  a-  great  difiSealtjn.  »>■  It 
seems  to  rae^  that  in  this  case; '  whe* '  this  petidoo 
came  before  the  Vice  CfaandeHorv'he  thought  tttiali 
all  he  had  to  do  was  to  make  them'pay^for  bw\ng>B(y 
acted;  for  he  not  only  directed  the>< Corporation- of 
LikHow  to  pay  the  costs  of  the  original  proceediiigs^ 
btit  he  directed  them  to  pirf  the  costs <olaU  thepro** 


4iiL     i'cSSitte  ixtiiii  'tiie  'Mostef;  Tibwtvcf  Vckatioos  'aliff 

°!.';"'"l"it°'  "™'*'>  i'i'P-WiiiA^ in 'fath' tSsts I6 Tcseme  the  «i«- 
^•rXte^'  siatri^ic!ii''6f  t(iMB'*iSri'totil'it'sWH  appetir  whit 

"^ °°"^  m  m^'mti  ''taffs'*  Ktafif the  ftije  that w- 

miiMUim'sbk  of fHyfet'calhg';'  Imthc  sccmii nfever 
l'i''fa''th(>u'^'6flt"he"nllnshOuscs.  Now,  *lBlt'is 
M'oUM'bi'nm  Mi.e6iii  mi  arc  named  in  IhiS 

pimkwbmg'ljf'm  0i&'if  Bromfleia-^wiist 

fi^fe'S»tetifl'c'dflijiiamtk'Th«i'subjcetofc(M. 
pfaftt'tei'rfit'lH  th'ii'ijiliMdimefffof  persons  to'th64e 
MJhtMii^tlli'fetti'iiofhtfon  of  Ltldk)Wha*ewitha 
ji^Hiia"'sl6tt'  6^''jift'(Ji(6ct1on  'preferred  the  pcopW  of 
iJtfJ&VM'tffi'faieWBrbhlfifeld  i  ifld  though  the 
pU'pte-#Btttft*eWW<^«"etltitleil  as  mieh  iis'lhe 
tebpli'Sf  JiddtW  ti  hai'e  th^yntig-libbltrs  appointed 
fi"flii"lilfcstoieS,'  tHe'CtJfiioratlon  of  LiidMV  had 
iKoifaJl!"Hf'ttielt'o^'ri"|ie(jplc  btlly;  Thefc  was"a 
'gim'U'M-'(^6'»nei'tit''MUf\mt  m  tlietJartof  the 
iAll^i&iiW  er'fir'AWti<iia;'jW'tii«  lifclitioi  se^hns  tb 
Iiave^fcceji^^eiit'ill'pb^  tiiat  iioint';  and  the  Corpota- 
'tioii  61''L(i(fl'oW''h£t\-lh£;'nc^ceted  their  iVicnds  at 

■sKpsaa;' W'Wc(?ehih(Site'iVho  MAeive  ■««& 

'i'tefi's'SS'iiti!(l!'tir!ite'ffilU^t'«'t«6itt;(*&(ite'the 

-m  Mm  iiH«itoTiWi3pert  tto'rauft'  (if  t»* 

M.fvmmmwi'  ■of'Shi'hkn'tnmiit  fwitw-n 
fmimmmim  ctoswi'niis  i^no  Hay;^ 

■pm  m%^^'nr6Mmif,^.i^iew<aAi  ivserted'hai^ 

teWeiV;  teft'«  ismfioSifbte  id'W'ieAirl'tWi-ttie 
■'*iAb«tejfeV'it1W»  if  eh«HW'Mie,"!ftbfert'ls 


Wlii(SW,ftt,liiij',,ia„l|qing,i,!>(»il  i;E,%^>  m,W>?,     ,^^ 
Ijpi*  »t,,lw,fp  b?jllffj,^l(c,tigJ^ttl|fl^W}S in  diaries  cin™rmi» 


Fp;:^ is- vested  iin tbc  Cro.n'n, .an^ the, ^pf-mpyi  ^i^ne-  ^a^Sji!; 
ca^,  ,if,  lw„is  fl*|t,the,  party  cbimai^,"ipus,^,.V,e,'.tJjp^  ^bS^' 
pajrty  defcudai^tt  ■    It  is  clear  thiit  t|iis  prp/c^ec^ing  can 

m^'vm^  whfl^xwA(ifci3'Aff^#4?"fe^Wft 

it. if  you  h^i  i\ow  before  you  tliat  sura  of  mouty  tbat 
may  be  finajiy  ixijxtftodduc  upon  these  [irocecdiugs  i 
yaw  cannot  attead  to  those  subscc^icot  pL"occc<ln;ig^ 
e^^ept for  iUustratip^i.  M.}^^ ^^^'^  *f  I^P^T  iV^''^^^ H^-fA 
orthe  Court  of  Glwnc^i^y,,  Jf  th9y,b^  it  |p  Coi^^t^,  jH^ 
qould  do,  notliing:  ^vitjiit ;,  whatM^  talj^^u  p^ic^^^c^ 
yfp  have  nothing' to  do.witli,  fMrthf;^,^}ni,^^^.it,jiM;^p^ 
^.iUustcatioii^pf.  thcs^  ,mp(lcs  pf,jj)^^p,a!f^g,:[,  Jl;^is 
impossible. ta,pr,0cet;d,in)^  }.^j,^,  li  S|i^,iji^(^rdi^|- Wd 
becQ  njade^tht;  njpiiey.oHg'Vt.tiq  be  i^J<)|;,^i[^",pot j^aid 
into  Court,  ko  trij8f;ees,tipi)9Ui|ip^  f9f  fl^Cipui^o^e  j^f 
(prying,  \^i^,  fcrij^t  intf^  C?^R,cutioi^ ,^ . ^9._py,clj„^r^^^.pi 
,V^  parpp^,  ^  fai;  as ,  L  cpi,  find,  ^pd^  ptv^ji  tli^j")^li!l^r9 
^e  iMjt  tnjstoes ;  they,  pight  as  vxl).  jiavCjoifderei^ 
;Uie,^oney.to  be  paid  to  any  ot"  your  Ijtaidsjui^s  ^^^Ip 
thpsp  .trustees.  .  .Tliut.  is  a  neccissary  .toijpc^encp 
ftfcthjp.sprt  of  ^nauiiaiij'prqeecdiu^':-the,^iie]y^ojr  t^e 
Qourt  is.  con  founded  by  not  bavinji-  bcibce.it  ajregjilar 
■proc^edinif  on  record  in  nhich  tlio  niatljefs  ape  put 
jn  issue,  J^id  the  dccre;^  founded  upon,  the  njatters  jp 
put  iji  issuCj  and  that  dcci;ee  reiruUuing  all, the  sub- 
sequent prpocedii>gp„  thp/tu>use  fietinjf  npoii,tb,e;re- 
golation  so  introduced  by  the  original  decree  ^ntj^e 
cause.  I  use  that  only  for  the  purpose  of  illustracion, 
for  otlierwise  it  is  not  properly,  before  yoLi^.attlioygh 
there  is  a  great  deal  of  other  matter  ,in  these  c(tses. 
l"hat  part  of  the  order  of  the  Vice  Chancellor  wfhicli 


^  .fOASBSlIN^^nHS/HaTTSE  HOP  LORDS 

isfr;.      beentraotedrJttpiHiiiM:  lU;  and  I  wishto  know  THnt 
tHMdMm^9tbi  inthbtitoliATaogiiOi^er:  parties  before  .hiiHL»'^Ifiioiie 


lodkBoat  tUa<  oase  oiie  deosi with/ what  a  temper  ibe 
wkx)leibi&fttiesd>p]iodded]iig)Anhave  b6eti;icafiied  on) 

oqder ;  'jdi&lfi]%niid  lorder  pnxteedB  in  gwafeidegrec^ 
tttdilsht  w>t jtvatlLtiuto  same*  violewte^' to  ehitrge  tiJm 
(kitip(nmtiSiQniinnti»  fltiiFeacfa  o^  truM.  <  >  Nkmt  that  tiv^ 
^rcjguuAAy  taahniraUyofia  bvedohiuf^ttust-i^cnr^ 
taM%t  t0ue.  )  Ifflieyt  werb  ^tdlty  of '  a  breach  4)f  *  truat 
iriien/thtty  tcMk^i]i^ivths(DQ3el?e8nthis  conveyances^ 
tfanriwaatitotif  Bi»eajdk^  of  trust ;  they  had'  no  right  to 
iatierpose  thdmseljrast^aaithistees^'flkidith^'xnttit  eii^ 
doKtid}  tbdicoDseqodnces  df^that  ]inpiifi^ptei4K>nduet 
CNfiDtheiiptetiitheyiptitilttieipaelTestttb^the  chmractbr 
Mtniateef  wfabre  tiiey  hadmoiright  to  prat  themselvea* 
l^Bd^iwheaid)  >  lobkxot'  tbisH case  f  dunk  tbeMiate 
IvoiBitOf  try(thq  trwdi  >of  the  evid«nft3e  trithoot  ^afiy 
tbntg  dsejT  j-fTbe  I^fiobieliLerdmowiat  the  head  ^  the 
GdivdnHiienti  <  ia^Intekod^  ml^ft '  he  ^as  ^ hft  India  did 
iiifethe)rhdnoiir  td)confiult  ine^iipon  several  mattetH 
idalir^  torttbe^Mysove^coantry^and  amongst  othcff 
thk)gs  iiifin*ineAiineiofia>TfepiDrt  made  to  him  l^  the 
A^nt^aft  My6OTeya»d>be  rekted  a  conversatioii  wit3i 
a-BtaauBj  tdxePrnaeMiiUBter^  the  Native  Prince  at 
ftfysofe^nkpon,  the  lextraordtnary  contradiction  of 
etidendo  hb  observed  in-^ehr  €c«irts  oi  Justice :  ten 
j^sobst  wouidjeareenr/OQe  kray  and  ten^  other  peraonn 
the  c»nte»r3ii;>andiiendd,>HoTvisrit^on  are 

iiJkhe^.(toa|tb?  <Th9}<naswQtwmyit  was  eeiv 

diAotdtybnt'the^rmf  in  which  we  iaiet  k 

tihas J  itie  eadedtourto  finxl  outcome  circumstatice 

niiikthi  ^^lODlqiUftsfcionabfy  rtr te,  and  by  that  eireifiii-' 

^atanoe  we  tss^gAltheinstj^  J  happened  to  mention 


1»L.*"  .^»  I\ 
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this  to  a  gentleman;  now  tlie  CftiiefBabDA/ofrtiie      natf. 

Court  of  tBxchequer  hi  Ii^landj  tfaeto  AttstheyfOdMi^  eowBoMtwn 

iml  iii  Ireland,  andthe  said tlu^t is /i*hat?tw€rfet>b^      ofij>i**tej«b 

to  do  in  Ireland;  tre  often  find<ten>pe<^sTrea]fift^  ^JSSSST 

one  thini^andten  people*  >iiiK>tbe94!dirod(n}t<itt>ie(ikf^ 

tndiolson  to  eaeh  otiaer^  and  we  endeavotir  tbfy^xA 

ont  lNime'fii0t  to  try  the  truth  )0f  the  eiridenOe.  i  Aqpi» 

plying  that  mlQ  totfaia  case^  di^iis^a^lacfriirhiiill 

MOtni  10  ttio'to  ibeitpretty  strongiitonetowr^'ltliM 

tho  Viee  CbatKtellor,    afterv^iNrdS' itb*  /MiBket>i43f 

Ifaa  RcdH  didi  not  properly >  try' %he    ocntraldKi^ 

tdM^  tpvideneo^  ftir  it  appeilrs  that  (the  miitviviilg 

trustee  named  in  the  last  of  tllidde  >  IdeeKfai  /died; 

loavii^.  two<  infiMit  >gvandcbUdrefis>>wh6f  vei^iiiia 

hciit) '  and  at'  his  dteth  ^it>.  beoamie'  >tbdi  jicnoni 

inteneated  in  thi^  chavityv  1^  rpaidsh  ^of*  [  irudtodr 

at  te'  aa  it  waa  'intenestbdy  and    thb'  pniah-ftdC 

l^iDfinfield  aha,  that  they  ^  should '  i  immediately  i  at 

least  have  institated  a  audt  tobave  pcoper  peraOn* 

a|^K)inted;   butrrit  ,waa  BvHetedi^  to  ilremmb  forky^ 

yean  in  that  condition^  and* all  tike ^ objeota o€ tta) 

diarity  •  alienated.    After  a  length t  of  Hitixfae^utiiei 

grandson  of  l^e  surviving  truatee» /beelorm^  ofi  agte^ 

and  returning  to  England  fromalnroad^/herptoceeded' 

£rst  of  all  to  recover  the  property  (irhiihursisrth^ 

^mindation  of  this  grant,  andnMiS'fMsCto/te  consid^^ 

^dde  expense  in  that  pDoeeeding.  xiUpon  his  dyini^ 

Im  brother  vent  on  in  >the  sarnie  >way (ivithi  tbeisuit; 

Those  gentlemen  ti;rere  certainly  trusteioSy  aw  heiirs'iof, 

&e  MTviving  tm^ee,  .thereftH*e  tbey  carried  ft>  od' 

very  properly;  being  put  to  eiqwnMlanft'tisml 

in  this  proceeding  they  were  yery  gladtib  g^riAu 

it^and  willingly  enough  transiermd  thil>to  the  Coiri^^ 

pontion  of  LudioWi  receiving  from  that)  €orpdrAticki 

«a  indbmoity iNT .what  had  beeaaoidonei   ^ '^    )if/!ir 
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1827.  Now  this  fact,  that  for  so  many  years  this  charity 

coBFORTrioN  was  left  in  this  situation,  proves  to  me  what  is  the 

oTLudiow.&c.  ^^^^  ^£  ^^  evidence  in  respect  to  the  state  of  this 

©WWNHOU8E  charity.    I  believe  it  to  be  perfectly  true,  as  it  is 

stated,  that  there  was  not  a  whole  window  in  this 

chapel,  and  that  all   the  pews  were  burnt;    that 

the  boys  and  girls  of  the  place  played  at  ball,  or 

any  thing  else  there ;  nay,  that  tiiey  built  up  with 

loose  stones  a  wall  for  the  purpose  of  playing  in  that 

archway :  the  very  circumstance  of  the  desertion  of 

that  charity  for  so  many  years  convinces  me  that 

that  evidence  is  true,  and  that  the  evidence  on  the 

other  side  is  not  true. 

All  that  has  been  done  in  this  proceeding  has  been 
money  thrown  away;  and  after  all  is  it  possible  for 
any  efiPectual  proceeding  to  be  had  for  the  purposes 
of  this  charity  but  by  an  information  in  the  name  of 
the  Attorney  General?  Such  an  information  it  .is 
said  has  been  already  filed  for  the  purpose  of  vacating 
this  lease.  But  how  can  they  pro<ieed  in  that  infor- 
mation if  they  have  not  the  heirs  at  law  of  Charies 
Foxe  before  the  Court,  or  cannot  show  by  fair '  evi- 
dence that  he  died  without  heirs  at  law  ?  I  appre- 
hend the  Court  can  make  no  decree  upon  that  in- 
formation as  it  stands.  The  first  proceeding  upon 
that  information,  as  I  apprehend,  must  be  to  direct 
an  inquiry  to  be  made,  whether  there  is  such  a  per- 
son as  the  heir  at  law  of  Charles  Foxe ;  and  I  also 
apprehend,  that  upon  that  proceeding,  there  must 
be  some  means  found  to  ascertain  whether  this  is  a 
chapel  for  the  purposes  mentioned  in  the  petition 
in  this  case ;  that  is,  whether  it  is  a  parochial  chapel 
or  no :  if  it  is  not,  what  is  to  be  done  ?  Are  the  funds 
to  be  applied  for  the  purpose  of  rebuilding  this  cha- 
pel if  it  cannot  be  used  for  the  purposes  mentioned 
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ia  these  papers  ?    It  is  therefore  evident  to  me  that      1827. 
this  is  not  a  case  within  the  true  intent  and  meaning  cowotumon 
ofthisAct  of  Parliament;  that  the  Act  meant  to  apply  o^^™^''.*^- 
to  those  sort  of  single  cases  where  nothing  was  to  be  ^^^f'^ST"** 
inquired  but  whether  A  B  and  C  made  parties  to  the 
petition^  had  been  guilty  of  a  breach  of  trusty  and 
to  order  that  to  be  done  in  consequence  which 
seemed  fit  and  necessary*    Where  a  proceeding  by 
information  is  necessary,  there  can  be  no  use  in  this 
nmmary  proceeding,  which  was  certainly  intended 
by  tluft  Act  to  supply  the  purposes  of  an  information, 
and  to  prevent  expense;  whereas,  if  it  is  to  be  used 
for  the  purposes  to  which  it  is  intended  to  be  applied 
by  tiiese  proceedings,  there  must  be  an  information, 
md  the  proceeding  by  petition  only  increases  the 


Under  this  apprehension,  I  conceive  it  is  clear  that 
DO  order  could  be  made  by  the  Vice  Chancellor;  he 
Might  to  have  said,  this  is  a  case  which  cannot  proceed 
by  the  summary  mode,  you  ought  to  have  proceeded 
by  information  ;  this  is  not  a  case  within  the  Act  of 
Ftoliament ;  I  have  no  jurisdiction  to  pronounce  an 
order.  The  Vice  Chancellor  under  the  circumstances 
of  this  case,  was  not  authorized  by  this  Act  of  Par- 
liament to  pronounce  any  order  whatever;  he  had 
no  right  to  direct  trustees  to  be  appointed,  because 
the  deed  before  him  expressly  directed  that  the  heirs 
of  Charles  Foxe  should  nominate  the  trustees :  what 
right  had  the  Vice  Chancellor  to  supersede  that 
Erection  in  the  face  of  the  deed  itself  ?  Certainly 
none :  the  proceeding  was  improper,  and  the  order 
^ich  has  been  pronounced  must  be  reversed :  the* 
petitioa  must  be  dismissed,  the  Court  not  having 
poller  to  pronounce  upon  it. 

With  respect  to  the  subsequent  proceedings,  they 

VOL.   I.  G 
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1827.  are  not  before  the  House,  and  we  cannot  pronounce 
coRPORATio!!  ^^7  ordcr  upon  them.  With  respect  to  Lord  Powis, 
ufiiudiow,  &c.  jj^  j^ng  jjQ  business  here,  and  as  this  is  a  case  in  which 

^^j^o'^*^  all  parties  are  wrong,  the  consequence  is,  that  being 
all  wrongs  each  must  pay  his  own  costs ;  it  is  acoor 
sequence  of  the  bad  advice  they  have  received* 

I  think  it  extremely  important  upon  this  occasioi 
to  signify  what  appears  to  me,  at  least,  to  be  the  true 
and  proper  construction  of  this  Act :  the  Act  itself, 
though  certainly  it  has  the .  reputation  of  being 
framed  by  a  very  respectable  and  a  very  able  perscm^ 
yet  I  must  say  that  it  has  the  appearance  aomewhat 
of  haste.  One  question  has  arisen  upcmit,  I  aak 
told,  whether  an  information  could  not  be  filed  by  the 
Solicitor  General  ?  The  words  in  the  Act  are  ^^tfae 
Attorney  or  Solicitor  General.**  Now  that  has  ariseft 
from  the  haste  used  in  drawingthis  Act  Theleamed 
person  who  is  supposed  to  have  framed  it  hims^ 
must  have  known  that  the  Solicitor  General  could 

any  person 


pying  the  office  of  Attorney  General :  perhaps  he 
thought  it  was  so  well  underatood  that  it  was  not 
necessary  to  insert  words  for  the  purpoise ;  but  there 
ought  to  have  been  inserted  in  thia  Act  the  word% 
"  by  the  Attorney  General  or  in  the  vacancy  <rf  tbst 
office  by  the  Solicitor  General  i"  Those  words,  to  make 
this  Act  correct,  ought  to  have  been  so  inserted^  bMfc 
all  who  are  cognizant  of  the  law  must  interptet  it 
in  that  way. 

There  is  another  thing  which  ought  in  prudence  Is 
have  been  inserted,  but  perhaps  the  person  who 
framed  the  Act  thought  it  the  natural  constnictkHt^ 
viz.,  that  the  proceedings  should  be  constantly  under 
the  control  of  the  Attorney  Generals  bf9cause  it  seems 
accordiqg  to  the  expressiona  of  the  A«t»  that  hanfing 
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Bfn^  the  petition  there  is  an  end  of  his  oMce^  ihd      IW^. 

lat  the  Attorney  General  has  nothing  more  to  do  coiiMRMoft 

Nil  it.    That  cannot  he  the  meanmg  of  the  Act;  the  ofhMa^euu 

lit  does  not  import  that  you  are  to  take  ciway  frotn  ^^"JJESlf 

te  CJrown  the  authority  which  it  exercised  ill  cases  of 

lArity  by  means  of  its  officer  the  Attorney  Gehehd; 

e  Attorney  General  is  merely  the  representative 

flieCrown ;  it  is  in  right  of  the  Crowti  the  Attorney 

B&eral  appears  in  cases  of  charity ;  it  is  not  by  toy 

big  fiiat  is  vested  in  him  as  Attorney  General  except 

^li*  lithe  officer  of  the  Crown.  The  King^as  jpor^n^ 

ikitt^  ibterferes  to  protect  his  subjects  who  have  an 

terest  and  who^  from  their  situation^  cannot  them* 

^es  interpose  in  cases  of  charity;  and  if  the  appli- 

lion  of  any  part  of  the  property  to  superstitious  uses 

d  imned  any  part  of  the  establishment  of  Chariest 

nte^  it  would  not  have  been  the  officer^  but  thef 

ngf  who  would  have  had  the  right  to  interfere. 

In  a  case*  which  has  been  partly  heard,  your 

itdahips  will  have  very  seriously  to  consider  these 

leaticms;  having  looked  at  that  case  with  somcf 

m  of  this  subject,  I  have  no  doubt  in  ttty  own 

tiid  the  information  is  there  by  the  Attorney 

meral.  The  only  question  is,  whether  the  King  has 

^tto  interfere;  whether,  when  a  duty  is  imposed 

S  that  duty  is  not  discharged,  and  there  is  no  ludi- 

hial  who  has  a  right  to  compel  the  performance  of 

It  duty  and  to  institute  a  suit  in  a  court  of  justice 

•  that  purpose,  it  is  not  a  part  of  the  prerogative  of 

5  Grown,  or  whether  the  Crowli  has  not  generally 

if^y  to  compel  the  performance  of  that  duty  ? 

En  the  time  of  Lord  Hardwicke,  several  cases  oc- 

fred  where  informations  by  the  Attorney  GenertJ 

Be  before  him  which  he  dismissed,  making  the  rela- 

^fhS  Aitofney  General  v.  the  Corporation  of  Sufaliii.    Ar^oed 
>.  P.,  23-26  Feb.  1 827.    The  case  wUl  b«  reponM. 

O  2 
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tor  pay  the  costs;  and  he  dismissed  them  for  this  reason, 
CORPORATION  because  they  were  improperly  instituted :  they  were 
of  Ludlow,  &c.  suits  in  which  either  the  parties  personal  interests 
oRUNHouBB  kd  to  thc  Institution  of  the  suit,  or  the  suits  mig^t 
*^    have  been  wholly  avoided ;  and  if  this  had  been  an 
original  proceeding  before  your  Lordships,  or  if  the 
decision  of  the  Vice  Chancellor  had  originally  been 
to  dismiss  the  petition  with  costs,  I  must  have  con- 
curred in  affirming  the  decision;  because  if  four 
,        persons  take  upon  themselves  to  institute  such  a 
proceeding,  they  ought  to  inquire  whether  they  are 
authorized  to  institute  it.    I  apprehend  they  are  not 
authorized ;  at  the  same  time  there  was  an  excuse  to 
be  made  for  them,  we  are  told ;  namely,  that  in  some 
cases  the  Court  of  Chancery  had  taken  upon  itself 
to  make  orders,  which,  according  to  the  better  judg- 
ment of  the  Court  in  subsequent  cases,  it  would  not 
now  make.    I  believe  Lord  Hardwicke  presided  at 
the  time  when  this  rage  for  charity,  something  like 
tho,  rage  for  Negro  emancipation,  carried  the  zeal  of 
the  people  too  far;  and  upon  one  occasion^  where  there 
was  something  extraordinary,  (I  am  not  certain  that 
it  was  before  Lord  Hardwicke,  I  think  it  was  Lord 
Macclesfield,)  he  said  the  Courts  had  forgotten  a veiy 
common  expression,  that  it  was  not  lawful  to  steal 
leather  to  make  poor  men's  shoes.   In  this  case  there 
can  be  no  doubt  there  ought  to  have  been  an  in- 
formation, and  not  a  proceeding  in  a  summary  way. 
No  effectual  order  can  be  made  upon  the  proceediiig 
now  before  your  Lordships.    As  to  one  part  of  the 
case  an  information  has  been  actually  filed,  and  that 
information  might  with  propriety  have  embraced  the 
whole  case ;  instead  of  saving  expense,  this  has  been 
a  proceeding  ta  create  an  additional  and  unneces- 
sary expense,  and  after  all  it  cannot  be  appUed  to 
any  useful  purpose. 
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Why  were  commissions  for  charitable  uses  in  1827. 
diese  cases  not  pursued  ?  The  Act  of  Queen  £11*  compoiuTioN 
zabeth  directs  the  Court  of  Chancery  to  issue  in  ^^"^^^^ 
certain  cases  commissions  to  inquire  by  conunis*  o«;nhooib 
aoners^  who  were  to  be  respectable  persons^  and 
were  to  proceed  upon  the  verdicts  of  juries.  Under 
these  commissions  questions  were  tried  constitution- 
aUy^  and  by  the  interposition  of  a  jury.  The  commis- 
aoners^  upon  the  finding  of  those  juries,  made  de- 
eiees,  and  those  decrees  were  subject  to  review  by 
tlie  Chancellor,  and  he  might  affirm  or  reverse  those 
decisions  founded  upon  the  finding  by  juries.  We 
maj  grant  that  that  was  a  much  more  solemn  way 
Hmui  this,  in  which  questions  of  fact  were  to  be  tried 
in  the  orcUnary  way  of  trying  questions  of  fact,  by  the 
9063-examination  of  witnesses  instead  of  proceeding 
18  has  been  done  in  this  case,  merely  upon  affidavit, 
n  which  there  is  no  cross-examination  •  Now  in  this 
!i8e  can  it  be  doubted,  if  the  persons  who  made 
Jiose  affidavits  had  been  cross-examined,  that  the 
saae  would  have  come  out  very  differently  on  both 
ides.  One  side  has  sworn  a  great  deal  too  much, 
lecause  not  checked  by  cross-examination ;  and  the 
)t]ier  side  a  great  deal  too  much  the  other  way. 
rhose  are  consequences  which  the  commissions  for 
jiaiitable  uses  provide  against,  by  trying  questions 
xf  this  kind  before  a  jury,  in  which  all  the  witnesses 
night  be  examined  in  chief  and  cross-examined. 
IVby  have  commissions  for  charitable  uses  not  been 
Qsued  of  late  years  1  because  it  was  found  instead  of 
ending  to  diminish  expense  that  they  created  it, 
iod  unless  this  Act  of  Parliament  is  confined  within 
rery  narrow  limits,  I  have  no  doubt  in  the  world  it 
oust  have  the  effect  it  has  had  in  this  case,  namely, 
if  creating  expense  instead  of  diminishing  it.    Upon 
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1897.      the  other  branch  of  the  question,  in  what  ipanner 

coRPORATioii  the  trust  shall  be  executed,  and  how  trustees  are  to 

ofLu^ow,&c  |jg  appointed,  that  may  be  done  by  petition  to  the 

«»**jj"o"«  Chancellor ;  it  is  a  very  simple  case,  in  which  the 

Chancellor  may  ^ve  directions  upon  the  subject ; 

but  if  there  is  a  question  what  is  the  nature  of  the 

trust,  and  who  are  the  parties  to  manage  it,  it  is  not 

a  case  for  a  petition,  but  the  party  ought  to  proceed 

by  information. 

I  have  troubled  your  Lordships  very  much  at 
length  upon  this  case,  because  I  thought  it  most 
important  that  it  should  be  rightly  understood 
that  this  Act  is  confined  within  a  narrow  com« 
pass ;  and  unless  it  is  so  confined,  instead  of  being 
productive  of  convenience  it  will  be  productive  of 
inconvenience,  and  instead  of  saving  expense  in  the 
administration  of  charities,  it  will  be  the  means  of 
creating  very  great  expense  without  at  all  facilitating 
the  object  in  view.  It  is  upon  this  impression  that 
I  move  your  Lordships  to  reverse  the  order  tiiat 
has  been  pronounced  by  the  Vice  Chancellor  which 
is  complained  of,  and  which  is  complained  of  only  in 
part.  It  is  in  effect  complained  of  with  respect  to 
the  whole,  though  in  terms  it  is  complained  of  only 
in  part,  and  that  has  produced  some  difficulty  in  my 
mind  on  the  case ;  but  I  apprehend  if  you  are  of 
opinion  that  under  the  circumstances  no  order  can 
be  pronounced  upon  the  Vice  Chancellor's  order, 
that  then  you  are,  from  the  nature  of  the  case,  com- 
pelled to  reverse  the  order,  without  attending  to  any 
particular  exceptions ;  and  if  the  substance  of  the 
order  is  wrong,  the  only  course  for  you  to  pursue  ift, 
to  reverse  the  whole  of  the  order.  With  respect 
to  the  other  Appellant,  you  ought  to  declare  diat  the 
interposition  of  Lord  Powia  in  the  character  of  Ap* 
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peHa&t^  was  wholly  irregular,  and  that  his  petition 
€£  appeal  ought  not  to  have  been  received.  corporation 

The  Lord  Chancellor. ^Vipon  this  petition,  as  to  «fLudiow,&c. 
smne  points,  there  can  be  no  hesitation  what  the  ®^"J2J^** 
House  ought  to  do,  or  to  forbear  to  do.  As  to  the  ques* 
tion  whether  the  Master  ought  to  have  made  his  report 
in  1817,  or  whether  the  subsequent  orders  not  ap« 
pealed  against  should  or  should  not  have  been  made, 
the  House  has  nothing  to  do  with  the  consideration 
of  those  points.    The  single  question  here  is,  ought 
the  Vice  Chancellor  s  order  of  November  1815  to  be 
levoned;   if  that  order  is  reversed,  it  follows  of 
eoarae,  that  what  is  stated  to  be  the  order  of  the 
Chancellor  of  September  1821  (if  it  be  the  order  of 
Qmi  Chancellor)  ought  also  to  be  reversed ;  and  I 
do  not  think  I  should  be  doing  justice  to  the  character 
of  m  deceased  Judge  of  a  very  high  reputation,  if  I 
did  not  most  distinctly  admit,  that  upon  the  12th  of 
September,  182 1,  the  present  Lord  Chancellor  had  in 
hii  own  hand  writing  handed  out  a  minute  confirm- 
ing that  order.    It  is  a  duty  I  owe  to  Sir  Thomas 
Plomer  s  memory  to  state,  that  though  that  order  of 
Qonfirmation  has  been  most  irregularly  drawn  up,  it  is 
aiost  undeniable,  that  upon  the  12th  of  September^ 
1821^  those  words  flowed  from  my  own  pen,  and 
dben  the  question  may  be  put  in  this  way  :  are  you 
o  reverse  or  to  confirm  the  order  of  the  Vice  Chan- 
xUor  ?  and  what  I  must  now  take  to  be  the  order  of 
lie  Chancellor,  whether  it  was  his  order  or  not,  for 
leing  drawn  up^  and  that  order  not  being  discharged 
ly.aiiy  subsequent  application,  it  stands  upon  the 
eeofds  of  the  Court  as  the  order  of  the  Chancellor^ 
voceeding  either  correctly  or  incorrectly  upcm  the 
Mitfaorities  that  are  to  be  found  for  it. 
Ifciv  my  habit  to  put  downshort  notes  of  what  I  con- 
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1827.  ceive  may  be  right  to  be  done,  ^ving  to  the  parties 
CORPORATION  ftti  oppoFtunity  of  representing  why  they  think  that 
ofLudiow,&c.  |55^jji^h  I  think  right,  is  wrong.    This  order  was  made 

Md^othere  '  upon  the  12th  September,  182 1 ,  when  the  Lord  Chan- 
cellor could  have  very  little  assistance  from  the  gen* 
tlemen  at  his  own  bar.  The  whole  question  now 
is,  are  those  orders  made  consistently  with  the  true 
intent  and  meaning  of  the  Act  which  is  usually  called 
Sir  Samuel  Romilly's  Act  ?  With  respect  to  tfie 
jurisdiction  of  the  Attorney  General  in  charity  caaei, 
I  have  always  stated  it  to  be  his  duty  to  watch  every 
proceeding  from  the  commencement  to  the  end  in 
an  information  by  relators;  for  certainly  I  could 
never  understand  why  relators  are  to  have  the  sanc- 
tion of  the  Attorney  General,  if  it  was  not  founded 
upon  this  principle,  that  the  Attorney  Greneral,  pro- 
ceeding on  the  one  hand  as  representing  lus  Majesty 
in  courts  of  justice,  was  to  take  care  that  those  in- 
terests should  be  protected  which  the  relator  sought 
to  maintain,  and  that  he  was  likewise  to  take  care 
that  those  against  whom  it  was  to  be  sought,  were 
not  to  be  oppressed. 

The  Act  upon  which  we  are  now  proceeding  is  an 
Act  which  is  part  of  the  law  of  the  land,  and  accord- 
ing to  that  law  we  must  proceed  in  courts  of  justieie. 
I  do  not  at  present  enter  into  the  consideraticm 
whether  Parliament  did  or  did  not  act  wisely  in 
that  particular  act  of  legislation.  It  is  an  existing 
Act  of  Parliament  which  binds  courts  of  justice*  The 
question  therefore  is,  have  we  or  have  we  not  in  this 
order  done  that  which  Parliament  meant  we  should 
do  under  the  authority  of  that  Act  of  Parliament  ? 
There  is  no  denying  that  it  was  a  very  favorite  Act 
at  the  time  when  it  passed,  though  it  has  been  open 
to   great  difficulty  in   tiie   construction.      Thnt 
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kamed  and  moBt  respectable  person  himself,  who  1827. 
k  imown  to  have  been  the  author  of  it,  did  over  corpmation 
and  over  again  maintain,  as  Counsel  at  the  bar  of  ^^^'^•^^^ 
that  Court  in  which  I  have  the  honour  to  preside,  ^^"S^'JJ" 
a  construction  of  this  Act  which  goes  far  beyond 
what  is  now  the  acknowledged  construction .  Those 
words  *^  breaches  of  trust,"  to  be  found  in  the  Act 
of  Parliament,  have  been  so  largely  construed  as  that 
a  great  many  cases  have  passed  there  without  an 
rtjection  being  taken  that  those  proceedings  were 
ondb  of  the  reach  of  the  provisions  of  the  Act  in  the 
presence  of  the  author  of  that  Act.  However,  I  think 
we  have  now  got  to  this  restriction,  (and  I  shall  be 
glad  to  have  the  sanction  of  this  House  upon  the 
present  occasion,  if  your  Lordships  agree  in  the 
^idgment  proposed,)  that  this  Act  is  to  apply  only 
tD  simple  cases,  and  not  to  cases  as  involved  as  some 
of  &08e  have  been  in  which,  without  all  question, 
wders  of  the  Court  have  been  made  upon  petitions 
founded  upon  a  much  larger  view  of  the  authority 
of  the  Court  than  could  be  now  maintained  with 
any  hope  of  success. 

With  respect  to  the  petition  of  Lord  Powis,  he 
being  no  party  in  the  Court  below,  it  appears  to 
me  he  has  no  right  to  interpose  by  appeal,  and  that 
petition  must,  upon  the  ground  that  has  been  stated, 
be  removed  from  this  table. 

With  respect  to  the  facts  of  the  case,  we  find  that 
in  the  year  1590,  there  was  unquestionably  a  chapel 
in  this  place,  called  Saint  Leonard's  Chapel ;  that  is 
qnte  clear,  because  the  purchase  deed  of  Mr.  Foxe 
atates  the  &ct  that  there  was  that  chapel.  In  the 
year  1769,  when  the  family  of  that  name  was  reduced 
to  the  individual  who  seems  to  have  wished  not  to 
execute  the  trust  any  longer,  a  conveyance  was  made 
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IBVJ.      tc>  the  Corporation  of  Ludlow,  and  after  tliat.coiif 
coVpwtATfwi  veyance  had  been  made  to  the  Corporation  of  lAid? 
ofLudiuir.Ae.  Jqw-  if  an  information  had  been  filed  in  the  year 
^•BBNHOOTB  1 773,  when  they  were  about  pulling  down  that  cbapd^ 
either  to  enjoin  them  from  pulling  down  the  chapel^ 
or  if  they  had  sold  the  materials,  calling  upon  them 
only  to  accoimt  for  the  price  of  the  materials^  I 
should  have  said,  without  all  question,  that  the  cor-* 
poration  taking  that  conveyance  in  1769,  were  par?^ 
ties  to  a  clear  breach  of  trust ;  that  they  were  guill^ 
of  a  most  obviously  clear  breach  of  trust ;  becauae 
notwithstanding  all  that  I  can  suggest  to  my  own 
mind,  with  respect  to  the  right  of  the  Bishop  at 
diocesan,  with  respect  to  the  right  of  the  Curate  oC 
Ludlow,  if  there  be  a  curate,  or  with  respect  to  the 
Hector  of  Ludlow,  if  he  is  a  rector,  or  with  respect 
to  the  heir  of  the  Foxe  family,  when  the  Corporation 
of  Ludlow  by  the  instrument  in  1769,  took  upon* 
themselves  to  carry  into  execution  all  the  charitable 
uses  and  purposes  upon  which  this  charitable  founda-; 
tion  was  made,  and  made  themselves  trustees  for 
those  purposes,  that  the  Corporation  being  such 
trustees,  had  no  right  whatever  to  take  upon  them- 
selves to  turn  diocesan,  rector,  curate,  heir  at  law,  or 
any  thiug  else,  and  destroy  the  charity ;  and  it  ia 
pretty  obvious,  I  think,  and  no  very  stnuned  con* 
struction  of  the  matter  to  say^  that  those  who  took 
the  conveyance  in  1769,  upcHi  the  trust  to  carry  into 
ezecutiion  the  charity-purposes  mentioned  in  that 
very  instrument,  that  they  put  an  end  to  it  in  the 
year  1273,  giving  an  indemnity  to  Mr.  Foxe,  who. 
conveys  to  them,  actually    contemplating  when, 
imder  a  breach  of  trust,  they  became  trustees,  also 
to  carry  that  breach  of  trust  further  by  intending  to. 
dQthea^t,anddokigtheactthe7jdidinl773.  IlMb 
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raiaes  Che  very  difficulty  whether  lookiiig  at  the       1837. 
whole  that  is  stated  in  this  petition,    this  is  oif  cotpoAATMit 
is  not  to  be  considered  a  case  within  Sir  Samud  ^^^^^^^ 
Rmnill/s  Act.  "i^SZT 

The  Court  is  bound  to  take  care,  (and  I  do  not 
think  diat  in  this  case  I  took  sufficient  care,)  that  the 
petitioners  have  a  clear  interest  in  the  subject,  and 
that  they  prove  themselves  to  have  that  interest  in 
the  subject  which  they  state  upon  their  petition.  I 
mention  this  circumstance  the  rather  because  Sir 
Thomas  Plumer  in  his  judgment  proceeds  upon  this 
as  a  pnochial  chapel :  I  mean,  in  giving  the  reasons 
of  Ilk  Judgment  as  they  are  reported.  He  does  not 
state  it  to  be  a  parochial  chapel  in  his  order ;  but  let 
it  be  recollected  that  the  petitioners  do  state  it  to 
be  a  parochial  chapel :  that  they  so  treat  it ;  and  if 
they  treat  it  as  a  parochial  chapel,  I  apprehend  they 
will  be  bound  to  show  it  is  a  parochial  chapel,  if  they 
are  seeking  for  the  maintenance  of  their  rights  as 
sudi  parishioners.  Now  if  they  fail  in  proving  them-« 
selves  to  be  such  parishioners,  it  does  not  therefore 
follow  tliat  the  Corporation  of  Ludlow  was  not 
guilty  of  a  breach  of  trust ;  because,  whether  this 
was  a  parochial  chapel  or  not  a  parochial  chapel, 
provkted  the  complaint  were  recent  and  brought  by 
persons  competent  to  bring  it,  and  in  a  form  in 
urtdeh  it  was  competent  to  make  the  complaint,  I 
sihauld  say  it  was  a  breach  of  trust  by  the  Corporation 
of  Iiiidk>w^  whatever  was  the  nature  of  the  chapel. 
For  they  who  took  the  convcjrance  as  trustees  to 
maintain  the  chapel,  had  no  right  to  exercise  any 
notion  of  their  own,  and  destroy  the  possibility  of 
executing  that  trust.  But  when  the  petitioners 
oome  to  state  that  it  is  a  parochial  chapel — ^which  is 
"vdi^t  tkej  state  in  eJSeet^^-when  they  say  that  their 
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1827.  interest  is  founded  on  their  character  as  parishioners, 
coRPonATioN  I  apprehend  the  Court  is  bound  to  try  tibat  question, 
ofLutHowjAc.  ^,^^^^gg  jt  is  the  issue  that  they  offer ;  that  we  as 

^attd  otiSS"  parishioners  have  a  right  in  this,  and  therefore  if  the 
ojcder  stops  short  of  such  an  inquiry  as  that  which 
the  case  would  require,  and  the  Court  ought  to  have 
directed,  I  apprehend  that  would  be  an  objection  to 
the  order  itself. 

But  there  is  another  question,  which  it  is  quite 
impossible  to  deal  with  in  this  short  mode  of  pro- 
ceeding under  this  Act ;  and  that  is,  whether,  sup- 
posing them  to  have  the  right,  it  is  competent  to 
them  (I  think  this  is  a  question  that  should  be 
decided  upon  an  information,  and  not  upon  petition); 
whether  it  is  competent  to  them  as  parishioners  to 
see  this  destruction  taking  place  in  the  year  1773, 
and  to  make  no  complaint  in  any  form  to  any  Court 
until  the  year  1815 ;  that  is  to  say,  whether  they 
shall  for  forty-two  years  together  acquiesce  in  tilus, 
and  then  at  the  end  of  forty-two  years  come  into 
Court  to  have  that  done  (for  you  are  to  look  at  the 
prayer  of  the  petition)  which,  under  the  circum- 
stances that  have  taken  place  during  their  acquies- 
cence for  forty-two  years,  cannot  be  done.  Sir 
Thomas  Plumer's  order  about  inquiring  into  the 
value  of  those  materials,  and  so  on,  might  be  right 
upon  an  information  recently  brought.  It  might 
be  very  right  as  to  the  particular  objects  ;  but  could 
it  be  possible,  without  going  a  great  deal  further^  to 
npiaintain,  that  even  upon  an  information,  without 
other  parties,  you  could  have  entered  upon  the  soil 
of  the  gi'ound  where  this  chapel  stood,  recollecting 
how  that  is  now  occupied,  merely  upon  bringing 
before  the  Court  a  case  in  which  you  might  establish 
th^  right  you  sought  to  maintain;  but  which  yoa 
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eoiild  never  mmntam  effe6tuallf  without  Ba^ii^      1827. 
detlruyed  other  rights  which  this  petition  could  liot  coBmlnM 
destroy,  because  we  have  agreed  that  a  right  grahtdd  ^^^^^^^^ 
to  a  thiird  person  cannot  be  destroyed  by  petition.       ®iSd^hm* 

In  the  first  place^  it  is  open  to  the  most  serious 
consideration,  whether  after  such  a  length  of  tim^, 
regard  being  had  to  the  authorities,  you  can  or 
cannot  give  the  relief  that  is  asked  even  by  in- 
formation. And  in  the  next  place,  if  there  is 
to  be  an  information,  under  all  the  circumstances 
that  now  attach  upon  this  property,  an  information 
for  that  purpose,  which  is  the  prayer  of  this  petition, 
to  rebuild  or  restore  this  chapel  to  the  state  in  which 
it  was  in  1769,  that  is  the  walls  of  it  and  so  on ;  I 
say  you  cannot  get  the  length  that  is  necessary  to 
do  justice  between  all  persons  interested  in  this  case, 
witliout  various  other  parties,  and  without  other 
proceedings,  which  proceedings  with  reference  to 
other  parties,  I  am  not  aware  could  be  mixed  up  in 
this  petition ;  after  you  have  got  this  proceeding 
upon  petition,  you  must  begin  the  other  proceedings 
by  information,  to  set  aside  the  lease,  and  obtain 
those  directions  consequential  upon  the  destruction 
of  the  lease,  to  carry  this  charitable  institution  and 
all  its  purposes  into  effect. 

The  re^t  upon  the  whole  of  my  opinion  is,  that 
in  making  this  order.  Sir  Thomas  Plumer  has  made 
an  order  upon  a  petition  which  ought  only  to  have 
been  made  upon  an  information;  and  I  think  it 
bnt  justice  to  him  to  repeat,  that  I  have  fallen  into 
that  error  myself.  Let  it  however  be  recolliected,  in 
justice  to  Sir  Thomas  Plumer  and  myself,  that  a  great 
deal  of  what  has  now  been  stated  in  objection  to  those 
proceedings,  is  stated  upon  a  further  consideratioh 
of  the  proceedings,  upon  matter,  in  many  respe^s, 
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1827.  additidnal  to  all  that  the  judges  in  both  the  Cbiirtt 
cotPORAnoH  helow  heard  upon  the  subject.  The  public  is  mtK^ 
ofLudu>w,&c.  indebted  to  Mr.  Hart  for  bringing  this  matter  befol* 
^A"?"?^*"  this  House,  in  order  that  the  true  intent  and  lUoafi^ 
ing  of  the  Act  of  Parliament  may  be  better  tlndfer- 
stood,  and  that  we  may  avoid  in  iuture  those  errors 
which  the  Court  has  follen  into,  not  in  this  ease  Oldf, 
but  I  am  afraid  in  many  other  cases. 

There  is  not  the  least  pretence  for  dismissixig  thow 
orders  with  costs ;  both  the  parties  have  been  Veff 
much  to  blame  in  the  business:  the  CorpoffttSdb 
never  ought  to  have  taken  this  trust,  and  the  tuamieif 
in  which  they  have  dealt  with  it,  does  not  eniitte  tiietil 
to  costs.  It  is  right  that  the  order  in  the  Cdurt  belc)^ 
should  be  reversed,  without  costs  on  either  side. 


After  these  opinions  had  been  delivered,  At? 
Attorney  General  and  Mr.  Hart  suggested  that  cer- 
tain costs  paid  by  them  under  an  order,  whicih  by 
the  judgment  now  about  to  be  pronounced,  was  aih 
certained  to  be  erroneous,  should  be  refunded. 

Lard  Redesdale.— It  is  the  fault  of  the  CorpoMtion 
of  Ludlow  to  have  suffered  this  case  to  go  oft  with- 
out making  earlier  application  to  this  House ;  if 
they  have  suffered  any  thing  in  consequence  of  not 
so  applying,  it  is  the  result  of  their  own  negligence. 
When  Sir  Thomas  Plumer,  as  Vice  Chancellor,  pro- 
nounced that  order,  if  the  Appellants  were  dissatis- 
fied with  it,  they  might  immediately  have  appealed 
to  the  Chancellor,  without  having  incurred  any  other 
costs  than  the  costs  of  the  petition.  They  did  not 
think  fit  to  do  so,  but  they  suffered  the  case  to  go 
tm  a  considerable  time,  and  then  they  appealed  to 
the  Chancellor,  and  the  Chancellor  affirmed  the 
order  t  aoid  I  must  now  take  it,  because  I  have  iM 
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doubt  that  the  &ct  was  so^  that  it  was  not  drawn  ac- 

cordmg  to  the  intention  of  tlie  Chancellor  and  the  ooiiraiAnoN 

direction  he  gave.    It  was  their  dufy  to  have  ap-  ^'     v!^*^' 

plied  to  discharge  the  order  drawn  up  contrary  to  ^iSd  SSS«f 

tb^  Cbaneellor's  intention ;  they  have  not  done  thats 

and  the  consequence  is^  as  it  seems  to  me,  that  the 

difficulty  they  have  got  into^  has  been  owing  entirely 

to  their  negligence :  whether  they  can  or  ought  in 

any  mapner  tq  have  those  costs  is  another  thing, 

but  I  think  it  is  a  subject  upon  which  this  House 

cannot  act. 

The  Lord  Chancellor. — ^There  is  another  reason 
which  makes  it  very  difficult  for  this  House  to  deal 
witii  it;  upon  the  18th  of  June  1818  there  is  an 
order  not  appealed  agmnst^  which  not  only  directed 
the  Aj^Uants  to  pay  the  costs  of  the  application 
tiien  made^  but  goes  on  to  otder  also  that  they 
should  likewise  pay  160/.  6$.  8d.,  the  former  costs. 

3tr.  Hart. — ^That  is  not  appealed  from  to  this 
House,  because  there  is  upon  that  subject  an  appeal 
firom  the  Rolls  to  the  Lord  Chancellor  not  yet  decided. 

Lord  Chancellor. — ^Then  upon  that  appeal  the 
question  whether  you  should  be  ordered  to  pay 
those  costs  or  not,  may  be  discussed  below. 

Judgment  Reversed. 
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end  of  the  year  1823,  a  Controversy  arose  and  took     Jl%2T. 
place  relative  to  the  State  and  Condition  of  the  West 
India  Islands  and  the  Slave  Population  there ;  and 
that  Edward  Shackell,  as  the  printer  and  publisher  of 
the  said  newspaper,  engaged  in  such  controversy^ 
and  published  in  the  said  newspaper,  divers  articles 
of  intelligence,  arguments^  and  obsei^vations,  in  and 
about  such  controversy ;  and  that  Zachary  Macaulay 
had  been  for  many  years  actively  engaged  in  divers 
societies^   professing  to  have  for  their  object  the 
abolition  of  the  slave  trade,  the  improvement  of  the 
conditioD  of  the  negro  population  of  the  West  In- 
dies^ and  the  civilization  of  the  west  coast  of  Africa ; 
that  the  said  Zachary  Macaulay  took  an  active  part 
in  the  aforesaid  controversy,  on  the  side  opposite  to 
that  advocated  in  the  said  newspaper ;  and  that  on 
the  26th  of  October,  1823,  in  the  course  of  such 
controversy,    the  complainant,  Edward  Shackell, 
printed    and    published    a   number    of   the    said 
newspaper,  in  which  is  a  passage  in    the    words 
and  figures  following ;  that  is  to  say,  '^  Of  all  the 
"  papers   printed  in   the    metropolis,    we  believe 
"we  may  take  to  ourselves  the   exclusive  credit 
"of  having  prognosticated  the  evils  which  have 
"arisen  to  our   occidental  possessions   from    the 
^laudable  efforts  of  the  saints.     We  alone  have 
"  stood  forward  to  vindicate  the  West  Indian  planter 
"against  calumny  and  aspersion — we  alone  have 
"  made  the  struggle  in  defence  of  his  character  and 
"  property — we  have  called  with  a  loud  voice — we 
"  have  sounded  the  alarm.    Tliis,  let  it  be  observed, 
"we  have   done  alone,  and  in  opposition  to  the 
"  powers  that  be.  It  cannot  but  be  gratifying  to  us, 
"  therefore,  to  find  that  Government  have  resolved 
^^  to  send  ships  and  troops  immediately  to  the  West 
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182?.  « Itidieg,  to  protect  the  llve&  tod  jsropartjr^fWch 
M  AC  AULAY  *'  have  been  put  into  jeopardy-  by  the  agitetkm  <if  tiie 
lAAcuu  *'  emancipation  question  in  PaHiament.'  <  la^another 
ud  o»h»M.  «  part  of  to-day's  paper  we  hav*  ebnanmaocMl «»'  ex- 
posure of  the  character  of  Mr.  WilbwfoK«^>  which 
we  purpose  to  continue.  It  is  inftpossibW  Ibfakt  we 
should  duffer  a  person^  who6<e'nftm«'i«i1{!iiown*U 
over  the  world,  to  use  the  ittflucrMe  liit'  ndtbrietf 
"  give6  him  for  such  ptirpOMA  a«  tfetds«  WlvM^  he 
has  been  pleased  to  apply  thtom  ;<  ttfld'itr  !§•««%  by 
ripping  off  the  mask,  which  he  has^o  suceMtAiHj 
worn  for  many  years,  thAt  we'Wtn'do  oi»»d«tyto 
our  country.  Thosi  who  hav^  traded  tl!iefllA}OMd- 
ings  of  the  African  SodetiM  through  tt  fterfA  of 
"  years— those  to  whom  the-'namesr  *f  Maoibll^, 
"  Stephen,  and  Wilbcrforce  ai'e  fetttlMitf/tHtt  Aoiwtil 
**  to  recall  all  the  facts  Which haSrfe' eomb^to^ltMir 
"  knowledge,  arrange  them','  *ift  themi  a'ttd'aifciflytt 
"  them ;  and  we  think,  after  thi{('caIin'««ft»iiM«^ 
their  minds  will  be  better  ptejj&»*d'fbr  t»i«t»'We, 
"perhaps,  may  have  occasion  to'jwbliSfty  thKB  tttjr 
can  possibly  be  at  thi«  Moiheht.  "Pftr  tft<)#crft«tt 
"  wishing  to  ask  any  qdestioA  d(  Mi^.'^adtHryr^A- 
caulay,  the  once  needy "dVersett!S"*Owf''lte»kted 
''into  an  opulent  mercham,  totteh^-Che'^IMrii  of 
129,961  /.  llj.  1  Id.  paid  to ' Irith  >dti' > tkumkn  of 
"Sierra  Ledne;  nor  do  We'mean  Witt^ftfBrte' libtr 
much  philanthropy  was  blehded M'^ht!  eXCMlotiS 
used  to  capture  ne^roCSi  'fbt*  Wftich''ti^%«rtte  of 
•♦  275,000/.  has  been  paid  by  GcyrfernlihfeniL  'Wtficfer- 
tainly  have  no  desire  to  rHMlf  tb'th^  baltl^lffllriof 
"fifty  guineas,  which  Mr.  kUabktfflkf  fttiWa!H'''tedk 
for  sending  home  upwAWlS  of  tiin'«)i<SfW>*l*ite 
rice  as  a  premhiitii  whf^,"^M6"b^<^l'11«^1HllMyelf 
proposed  that Gbteilnnietft tlhoiUld^<«S^l  vf^do 
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ON  APPEALS  AND  WRITS  OP  ERROR. 

f 5  twt  mwn^to  obU  public  notice  to  the  fact,  that  in 
?  tbemMDM<page  of  the^ accounts  of  the  Sierra  Leone 
-^h  Gompany,in>whicb  tfaesumof  141.5&.  64L1S  charged 
"^tfor  ^lotfauig . African}  boys  at  school,  there  is  an    w^^^  others. 
^^  item,  of  tM)9/j  112^.  fora  piece  of  plate  to  Mr.  Ma- 
^  oadajri^t^to  tbat  Mr.  Maoi^ulay  who  served  himself 
ff  inraUblba  did  lor  tbeSierm,  Leone  Company,  or  the 
^»A6iciut.finatitutioo,  who.  had  obtained  nearly  a 
^'BMbopoly^43if  the  tcade^i  constant  freights  for  his 
^  Aipt^  theipiize  agency  .of  almost  every  man  of  war 
^iWM^ti^e,  abolition/  die  agency  for  the  governor, 
^^/gunwon^  Qeizorets,  and  a^ioontrol  over  eveiy  thing 
^>  la  tiie«plMiy^ .  who,,  when  the  colony  was  given  up 
.^s^^;di«  ,iGavenunent,    appointed  himself  King's 
^lAgeol^  whicb^.  Jaowever,  the  late  Duke  of  Portland 
VfdaA  iwMft/S^pstipn;.  we  care  not  for  all  this :  this,  if  it 
be^notaaiiicti^i  and  purity,  is  human  nature,  and 
^^«rftA4  ifpf  fimlt  witli  Mr.  Zachary  Macaulay  for 
^illwthn^im<>^9m  nest ;  but  we;must  have  off  the 
>^iaMfcy-^wie(i9ii»t  «trip  him  of  his  cloak — we  will 
^lhi}irfS<ftfa|efiw^ld«to  see  a  very  3^tive,  bustling, 
^mcaidlf^  •CiPterpn^ingjnan^  m^ng  his  way  in  the 
^/wwl^^^aiidgetiting  lich  from.a  mean  origin  and  a 
H.famabli^iiKtatioiV'.  ^twe  will  have  no  cant — these 
^' ^GwtQfh^vegoi^  ontquitelpng  enough — they  have 
^ytoy^  their  game,  ito.  the  extent  of  rising  our 
^f  icdiwieafonce  (or  twicie  before;  those  colonies  are 
ff.aonF  li^^Htotoal  ;dapger— rit  is  no  time  for  half- 
^  JOfMWresrKrtlie  moment  to  strike  the  blow  is  at 
f'ii««4>  wd»  tjl^  ^^t&^nd  their  motives  must  be  ex- 
PQS^^tf  in,^}lw^rM^ve  said  of  Mr-  Macaulay^  we 
,}iajBif;^4  ^pjl^githatrcoul^  injure  any  man  who 
^i^d^»o%ff^tiM^^^\ftP^  ^  spoti€;3S  moralist,  an 
*i«PifvqJdcUy,fl^^l|u^t^^  pftrJiiRps  Mr.  Macaulay 

^  nwy  repME^p^.lQ  4v^ve,  j;ead  ^  petition  from  the 
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idQ  cAM^  ^mn  fti<miE  m  mm>f(^  • 

im.      «<'Nttva!8co«(<i'6^ti^t«*i(6lkh^Divicrtfatre:)<if  tfaq  Siarra 

ntkitvct.  '*  wMch^tbey "cdrf^lttiwl  thUBt!  MnclieiariatDjEdpirfiiwro" 
«ua  bth««.  «f  mi^d,'  kmong«<j  itAhev  <  tixiBgd, « Ithdy  dioiM  beocbp^ 
'"^ied'Widi'evet^laecbs^dilf  (bf  tii£fc  '&bilr)«hdf6oHi>' 
'^'pboyVfitbresl'lit't^Q  mbdeKEl(jb^>MirHaBc^id^AO(Jper 
*^  <:«iat.  <m:«hei<^riibe><J3««ti  Midlcfaa(PgegJ:\rtiiM:;)nUle 
"  Mr;  Clailksotit^itttii6eidl(nvtfaier(H»lbDy^eHp^flndm 
*'  morel j  btit  >  fiinee  tU&tl  <  th>^  veiv  <  cttivged  ojuptifiadi 
**of  l&O'perKiettti"  AV  Ih^'Ifiinel-iiUuidetf  itoidMr. 
'^  Zacb^  Ma!0«^7>4iad  itb«|i|iioD6pd^aofi>trade: 
'*  perh«]M  -Mr.)  MaeanAaij^  iiubfilMihdaiber.tliBxitiaie 
'^•ythm  >the<AMcatt  IklstUnftioivobtidliedthejShBatkA 
^'of  tfb^''Ot<fMtrn <«8tflt«ft(dnMBetbk0pniiardk))l»ftiy 
**^  e:£^ei'imeni;«Mlbt('tke'«nhldiontiDn  oEiHie  tfuudiikHi 
'*  of  tilaiveiar  yi  tii%  etkh^lgiMDcnteiMl  mbyclhv^iaitdd  of 

'^'  MiMtaiby'AviUJ  >re<!t»lkttty  (4ihatKUid(B^t;?dSaf94^ 

'^  Bottfd  fay^eiifamgaetDoaittyMyBrtf^CTptaraddB^isfey, 
**^pdytMe  ^  hfy^gof4mme\at><rvJSlMtt.  the  rprotesnoiAfe 
'"fiKMillytM^fideidnetl't  .patttay^  bciyai>0«Dhqnft«gittot 

<'  Vev^  r:bv^s&d>llin^t)id:iHigtvieoari/bf-iMlB[iiMa^itl 
'f '  'BAglslndHUtHat  iChisiligaiit'thegb/Bti^iiiaiea  tiietoo|il'- 
^  tnisflioha^itbati  b^ntradi  'tiiia«fyita)ir96akdi(pfiSii*. 
'^  •vtp6ti^pLilt»iddk, '  Whi(Hi  i«e»ittiaAi^«DdriUhcl9hto^ 
'''"paid  y'  birtii«>«raiiilt  ilh»iasBeadnsrkliBti»reifedMift«t 

f'lb<miiftyt«tMMMCi^/«rUicifft)e2iiad  vdddnBd(Mfailei4lt& 

*'  legally  ho\dL'ii^y9^^fhbiViBi^)gjmi^\a6B^BAfix&- 


ONr ARFEAjfcS  ^D^  iWRIfJS  ftF  .BBROR. 

tthvii^M^fi'^Zi^hafir  Maoaulitjri:  Miv  Macaulay,  roty>    macaulay 
^^iin^9^<]«atoett4)eit/tI»Ai wb^^  (Mp*  Stephen  wrote    .^J^jp^ 
^iltfaoad  kfatorte  whitA.beirfithe  signature  '*  Tnith/f'  he    wA^thcw. 
^VoD^tidiiedrtfa'fe  £iJltj[thatrtheBerbM)e  nommifidoiiers 
^i^oOii^b^Aittieffedr'iiaithe  pnnciple  of  economy^ 
^ttnrtlliiby  bommrled  lkh«  bause  of  a  friend  aa  a  place 
H(of>iiu^etiilg|(ithi8)i^^ety'Mr.  Stephen  subsequently 
^ng^ia  brepiiclt  ^beiiM^  QQ/e  of  ithe  eoimni^ioners,  in 
^  lijfhkEfa  ifr:>larjdU9clared)  that  the  commisi^oneiB  found 
^Sbioieikessalryiitoriiypotfit  a  i secretary  lat  300/*  per 
Himitiuab,  -whiohriBQluded,  hofvever/  tbe^  expease  of 
ffoBii>«Acediio)itfaisi(seori9taiiy^theni.  m/an.:impraee« 
^deiltad(inaMer^4he)ebmiiiiaaiaaer9)gftMei30<>/.!per 
ffuiljfami^  diMiSe  fi^i«y)ibthf9'  iitonal^ae^irf^f  hW 
f6McSai^{>€]jb]^  tiafdffi  lOtt  etfrr€spondence> . 

^lAidqpfltysc^is  xdtdk»:iu&di)offiQe  >  ii»nt:  and.  otben  ^x* 
^f[^^eub8;t  oQibA)£)lisj^^  was 

^4«si^fenRtip»atewe'i9f^  nenliofrkigrtfae'iiidkliWQmen 
^  Aonf  stoirp  ebdt  Surfvoortii^riaiKii  to^ringi  them  /from 
ti^ikeixflnsBdiaitdfei  and  fiifoanie^,  Ttfhiobiejtoited  diseon- 
t!  rttt^ty^torinih/lHtBriV  tbe  nte!ae9alty<  of.  punHhment : 
^PIbUm^ib AfricMioaUla^j U^  tfeeoHect  ithat;  tb^  eb- 
^fijeotsib  flBisiidndsnBgietttiij&i^iei  ifVhich  ithe  aboliti<^n- 
V(liM^i|)]faieGl»'(taf):tmi6^  upon 

t^oddebftlibnirhiflaraDg^  K>{i4he  Aftireatt  ilo^titution 
5ftdiMl)f«i»^^aybh9Bff!ba0fia(t^dm  jfiiim^  was  {qon^- 
i^(ridei^tf)i^6iHiiihId  terl(he[4^^  of  tbe^QonUQis- 

'Sbtiokidvi^haD&thc  faadsecJuMtl  au^iiienrtatUtt^ 
Mieohb^niBhtar i  tb t  i£ng&ra](l|ft-t^e )  ( oon^igitees  were 

'tif/HnbiifetfMnratotedl  tthatalthoughrmicht  number  of 
^Ab  iifidfaiisispf^wiwasct^  Ithei  Sathiof  Ooto- 

lifK^  lflS8r^e$fi#i^fitoM<&pb0r9D^M^         tooki  no 
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1 827.      notice  thtfrisof  ttntll  the  kltter  «nd  «f -l^sinoiiUi  of  Ja^' 
nukry,  1^34/ ^^n'1^^  said  iZaidtotyMiileattUjrteivUig) 
discoveiied,  tL9  the  If&'ct  \ni«;  ikktt  ^^mvdrtA  iiHliitMn)  < 
aad  other*,    b^  Wh6Mteistimdny  the'FlfisUtifi^e)9uHes«ftbG^ 

prbvethe  8d\^i^tdl<^«tiiabfii«Qttital(M5d'ni(th^Mildfri^^ 
sages,  were  abroad^andtiiM;  lSke\y  to'1ie'iil'£Bgliiid>' 
he;  t!he  stM  ZacUEiry'Kfacwklay^  'didyinM  a«>6lllilir)r 
Tetm;  1 824*,  comthence  tSt  attxaiy  at  law  agaitMi^thW' 
Plaintilft  iti  his^  MajeMy's  Oomt  -^f  Kiag^siBeiMli  at) 
Weilttninster,-  and  deelaried  in '  inck '  -a^bift)  a A<'opi|tt< 
of  tfaestdd  Haary^eiM,  l>8fl4yalad  ini  the^8k^«i»iiB» 
of  the  de^laratioti  'fll6d-ln'  Sixih'«etidri^<ih^Baid4bti' 
chary  Macaultiy '  tidi^i^Iahied  of  the-  whote  <of  Hbeiatid* 
passage  ^o 'prints  arid  pabtishcd  asHfttoeMidi'Oifllld' 
<26t^  of  October, '  1623/ '  a<i  b<dn^,  and  ''«hiurg<Mf  tta^ 
sam^'tb  be,  a'  Mse;  'scandalous,  «risIii(i)oKui,  MktaLd«4e<-'' 
fat^atoi^'  libel,  ofi  and  coifeeMdng  'bfebi,^ttie>  aiM 
Zabha^ '  Macatday  r  atatd '  in* '  >dttdh{  <itiaB*l^^i«imii^ 

Zddi^jr  M  aeautay  s^t^th  tb^'whttll6"^i^(^>iftep^ 

a&gii  t  iandf 4b  tiii*  <^()iMl7  d^M,  tikd  IbAMih'^OVIitoVtf! 
the  shld 'dcJeUtraeldt^i'thti'  ^d"0M^iM>)MMMbiJlayt«tl> 
foYth  ^«rti(iUli[^'^rti  (tf'^e  '6»fi<d;^pi«i(Mg<^l4afiti  M 
hi*djttrta!g^ Ir^ sttfefr'adtiAtt' iit'!'d,«eoV.f ''oq""  ^^^wo''- 
"Th(i  bllF'tb^  fbkUer  »ttitiedj<ith«lfi  bj^^^kMisf^^^ 

CiMitt  '6M2tttg^s'fi«6d«b,»tkeiHiyftit}ffil^  to'tbtpiiiBlft*' 

Mlav;'  f  924,'  'prldtB^d  'diViir^  '^bbif  «oi«h«  «^id<.iidl»94^ 
jus^c»$dii"^JJi!he  ^e^llAldgMltWit  lioifiMAit  U^ 

th&  ^id  't>MMg«'io>  ipAkk^  kn&pMiAka^tiik^Gie^iiai^' 

ta^  hxilk  dm,  tha«ithb>«ev^l'Wtfe^^fil49««fitib«|1 
itf  the'8iSd''pas8E(ge'ir*¥fc>(ilMlfii/^''''  i"  ^JnwoovMj  uiiUi*- 
Thib-bin  'thM^'«hlirged','tfiatt««chtiry  Itfi^ifMJbiytfHUi 
tetided'tty^reeridn  Ih^'tHal'talf  tthe  adbioKi j  ^tUAiAJftUi* 
lo^Agrtteel^iahitiffsibiMpibiveittbe  itratk^o^tlieilltga^ 
tlttitfibtttafettedittt}i&saM'|>dM«g«V(UidiftfitMtt<IO  «oaiN^ 


oN^pffVAia  AKikwnny  of  BRftOR.  I09 


MACAUULT 


teotdy  orrto«(b»i&t  lUw  trttthiof  the  AUegation«.  '•. 

flrbiKtihtto  pnM«e<M4 to letiaf^e/ t^wt^r^Aohary  Ma7    and  oUum, 

ri|firw4niJ%m«imi  iwd  badiin.^qob  service  aup^r- 
iMdithfi  |A^rit9iti«n  AfiitibQi«i9id  Mr«,M'l<eod»  and 
dititi4n:iiei^X.  c^Qiim^tifuicqf,  hady  m  man- 
fero»ftidi>itK<qi  a  n^edy  oy^ur^^W  of  a  plaataMon 
mWiert  io<JUe9l  )aodi  h»d .  ibeciowei  land.  when  tho 
iftwige,iifa^t  pttWigbad  wa^  lan . optdeot  raer- 
|febfApd.tbat,l4i|0.4supa,,oC.l^,»dl/.lU.  lU.  haa 
kpM  fto  thoi^aidi  Zachary,Macaulay  pn  account 
•i«ql0iity>at;i;$i^ia>X(WP0^  and  that  upwards  of 
IMMvi^as  ffmd  by,  .tbe  ^ovproipeat  of  this  coua- 
H>tit^  .eaptu^:i]^P0griQfA.who  had  been  u^law^ 
mMHie  A]iiMre8».,iuM»  W  wh^  pttiyment  tbe.^aid 
NuqriMMmulay.badaQtini^est ;  ,aod  that  tb«.8aid 

ii^iropqftAiit.^i  )^  m^,  gf)ffi^muy^t,  that  a  pi:e- 

i^4l6fiii|f/guwew>pqrf<jU>Q(i«bq)Ud  hereafter,  b^ 
l^i^^jfrn^nSf^f^^Vf^^  to,  Jiucb, :per9caxs<a3 
Id  import,irwm<^^^  to  Eng- 

fWk^jn^m  H^fltprpdHiw  pf J tbfl  said  west  coast 
kioAi^nd  tbfltjRW*i|  pwp^^' was  accedpd  to  and 
ilMljbyt^  9«Ptd8ay(Qni?i^^^ 
nwytbfol  JwHMjr»iiiaQ9fr^  faid^acbacy.Ma* 
l(pitt»Qkcab4i^M«Ar^di<3f  «ad  finppiitb^^aid  govern- 
l)t^Il»mf4^)^>guinM^  M.^unty  ov  pr^um 

})Knifiiftkigfii/k^  aad  that  in 

lin  accounts  of  di^bm96i99tttavT^wd^iKd.to  the 

fi(llfM«)l9f  jfcb#i)9^  ou  or 

iiAl»ia\9th499'^  D0q^bOTvlJB13,  being. the 
lllts^lbQntttM^  M)d)9efafo^4fi  \n  the  afuid  pas- 
^ vnflm ittoinam^jantdu^ihlk^^af I  tba .  aevoiuita  of 


ii»k0n9pi)}p0f  1  thcrf  trade  4f)^ej«Bi3i  iCbioayti^firan 

)mlQ]:]y^itoi^  rofqB^asolieUn^ 
hQOUfiAry^«0)ittft(kiiJS  b^iDgiiafeffblm  jas^cfoltaQs  Awre 
ibbq  ahbiitkritt  ofbtfietSfiiwi^Vbae,  ithrykigg|l<gBi£Didne 

iM^hotilovifihi^mdiiihQt  .when  ikp  naU  'toohmfBvtes 

:)idid  fea0s^^j^iwx|0»  I3ariisd£)torb6j^9p9iilitel  iiumts 
,S(gl^brin  J  ^  mad/  (Silti^-bitib  JjirhiAbriilptMfitil^^ 

.  ii&P(Mit^atiBi/)tlififo  jaeki^tlife'£»»t)dofdi'ifieianb8ifi^ 

8that^/4ieftMr!^il^  pnhikeitiMbiof  il&$c]Sftid^Mi^^ 

okfosltinf^oilcNrldlgr  enAei^ifeiQgioBMil/ln^U^ 
ikilAlteiiFqiddpaddBgietiite^ii^  bk^&td 

(mMq^eA^  tsi&t\i^wsd9&P^  oiituom  otfighuoddimiii- 

mritiypoU'fial  Ai  pol^iosif iwM' Jt)nifitifitedohgrojsra^^ 
4tttiifanirQdttN6tikiSmin 
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icitorciie  ald^Mreotoril  9f rtM^naH  Simi  IxtMi  Odikii      i«7. 

bMpttmfe  aAioaiitiCli^ksdi^  Had  <  piWillsiMl  that  itl%, 

tiks^^MKt^-^xA^Meiitbm  Vhe  storear  'of  (thd'said  Si&rra 

il|f«  iieAkii^oBidld^mb^Acost'iuiri  charge 
inpabtimfy^ViaMb  Ibtt 'vtbUsb  tb^  Mid  ^  Thmnisi- Okrk- 
inttntfittiAliitd^ili/  the^^«a^  colony  /ctf^^ierrlt  >L/emle^ 

'>Tiai9Afllntt€S»bf  ^iS^Kt^  (sincd'tiiat 

iiUmyMey^^lflte  saidiipetUKcAiieiisytli&d  ^been  and'i«»elre 
j^jduriyM^fetiithe.  snd<pedtssfidbs-^of/:lifeiiipip^ik^ 
^kiidcfaindhred>r^r»'centLimii^^  <raoh  prime 

>tMt  mdf (Aai^gn  rafapdetberoiy <  i  and>  Hn  <  faet^  ^ thei  luud 
oQDfandunpi^iiksdli  didt'{)iwni^-  >(jhat  >  (Aicf  ^ihidi  pcAS- 
>lfcw>erg<tiii  Mrttlbno  shouid^te  9ik|)pHefdw>ith''ncttema- 
>dfefrifroiiiiAer«toMt)Y)ff  ittieimfdi  Comp^nyi^ait  Isiieh 
i'jrivaiiiM(<>of  faieii  |i^  iccdUr.  t»!tafbiwaadrtoiafndithat 
oMMfet'/1to/Mdr(Vhbmta'4]:iafkso&  Mhbaihed  m  the 

>  Wni  fa0(thEqfi|Md(iiedellMriesl  re8pMtiv«ty'}>aad  Hbat 
^•fteiftkH|rftiiiilsMii«dtluHagTihe)y^  1^791  «hd(F792, 
illiiiiJBaldiafbiMVW^tMiitf^  ohhigeid<  >for  the 

isnd8iiesnMrl»)iiit«citdtitaf(f^  ihutadi-ed  pw'feent. 
tj«Bkaiicwia0ttfdMBiiidb;/at^  the 

^fM^mtMn^M'^pftMia^  ehte*g«dtt]f)W«atis 

vvfvoBeteRidtod  fndc^d  adiiaiiod^safbiM^dVthe 

^tkkii  trfndteiMiltadlod^i']  ofnStecral^lLeofafeip  and  that 
.inm^  Uioutizltie  moiitty'  ^i^  ^feobary^j  ^WH  ,^a » bi^tti^ 

idteo(ic«dol)$dtetteia(pMnfmrekl^  in  Bi^I>icc  /aSmi^ 


* 

M»^1il^  JWM  iftlparttoi^iwhkbigonwjpihiffgitlP^ciwi^ 
a^wnst^Itff  |3MMjpi:o6biandl6niototnteifct;ii:>tttxs>lHBdfr 

lU9it^<mi4  tbl3iiwd/ZftQl»iiy  Mac«itej<)*r{i«>tib»i 

«^tHn9fKft?S,|.  I^X<>W«tfj5ytl*li(¥i  .^dk2g^WB»i9#Plii 
s^te9$^hftl^,$bf  M9^h^Mff»ify  ri;kf^(Oit)tba<Mi&«- 

f<iJ^<%kib%vft,^yiJbbQiSi»clbAHiictJiQft>^^Qtth/.ut«riitte9 


ON  •AivftAiA  AiHy  mwm^  Of*  BtiaoR.  \Qttf  > 

tahi><h»|ftTii!njihej<<Mat|lie»tyagdg  iaoziipd)td><b*ed^d^: ' 
aB^lbf4>i«adii  iffmnmiiiAciter^i  aU(0'<oit(inMd  ^d'4i»i^- 
ntalMlediJ€ifi«ii§HfiiAiiiJtbbii8ai(il<>2:ii«b«i^  iM^otiMO^' 

cA«i9dteteieM<^  9;>'t«)k»i«>  #te 'ii^«d«  1  <^ '^ig^^ 

•wii(|iQfir(i|l^*4[^Tt^ei^iiB  ^  sold  (Zikbli^iMlia^ 
«ttllfl^tntMt»%eli«lfp«nd^«tet?iMl{btil^'<l(iiMt8^^ 


\y. 


k*  V 


i^ .    W  \Am'>'mmp^Mbfm,  im  ^dBtht^ielfite  bat 

•nTOwrf.    i,e  ^as  guch  secretary,  wdiitmi''Wfllfcfel«*Wl9««« 

Bfel?t%e',''y§ft«  ^ttittfvMiftdftiiitli«t>itb\t»nRltjt)n«teJ 
Mi1['^el^!i"Wt"S^vm^H,n$A  '^d^bfosi^  ibnb  \iKiM 

^'^fiM)l)ki'<  %M6fi^  e<ift<i()ild'iodU«mitdHt  .ioeettdli 

an  augmentation  of  the  consigUmtH^si^Qga^m^ToA 
khdif  ^i^di^intel^I-dr  '^^S^dotlAtf ^f(^ted3m. 
{)li^ibi$^,'i¥^qriirM(<^%>rr«>^'c^nt»y^3«ltir  t^t 
k9'«i{>^o^WCy, '  ktfii'^mke''-«^M6t^b¥ett«^  tMis  omgq 

iftmiib  ^{Ift'd'  ^^  "ini^ted'lMot%i^:e»ilfttr^,o<JE^ 

l!^ea<^^tti^'{^ii^%f>'4^d(^'^I]^tt6tiigtdW  «Mf4ifil 

MM^'^^W«^^  t«%H6  M&ikbimuijMtfiil'mvse^vl 

great  profit  and  eri^^^EM^ft  f^^itii  lUtihtfbfimstmvf^ 


>T)7'*i'T»r 


OI».i«NK|:Aj[<$  *lfj[?>fl7gjfp  ,)0iF«SftJl<?R.  ^ 

tad  mbubiXiihAiabtei{  Mi4  ,o»?4wfeq««ff»¥OiWl»  ^     ^i?JL 

mnuftboiiumti  aP)>|n:ttte«7,fipm»mi^9a^q9„(,|tfl4 

taffi^r  tod  9teWbetwfl0n.i^,JPi^nf|^to«4jS9ffW 

ellM«l!!pdraMiis-,«j;>l>pi^Wir^lftt^1»g)'lftiJt^^  WM^W 

afwfMMd,  .iwDW>w«bof|,*pn»*  fflowv^hipJrthfi^itiW'fe 

tbqr»rfjfl*biadi(»pp«iWjb' APd, ,  |tf  If^,  iff^q^igpn^^ 
tiwrQw6in>9ld^|i9P#Mri>pri(i->  •»fli  1o  noiJ/!Jn'jrnT^r;/{  an 


'■atJMtAY 
•  ■■MnLL 


.  cjaes'iN  rnii/HausB.DFifiara 

•in  1fi«iiteeanft\tdiUet>tiwi  DefettdnrftnmigiUri 'be<>0e- 

>(K>-Td}«fatSiibiUoth«i£ief«ildMtti  poA  inr-.^ndelaQCKfar, 

t  in^Aod  byxtibdrt  aaidi  foiU^Tshfiiwniany  jin^^t  or«  titU;  to 

(tiiff  c<tt9do%'«R}t;  OilitoxtlMleoaisnyBitontaiuithifDDaotmi 

'ittedBda^  fito^  3  (fiotisfiaE' farther!  ifcaBib  df  deoilKriir, 

fth«t'^lb«i>dim«vev)i  and  .cbailnat»non^  dieibbijrijiiniglit, 

;'l^e«q/T0a/ib9  fiiioe  jolathe)biili^itd!bie  mtaf^kktfd 

of  the  said  complainants'  defence  tann^aotlDtk/thaMiiii 

,,fp/^W^Qi;^,tm)^ve),lieeavhroi:|gkiit(<«gaiM8t  Ittwrn  by 

^^,T^fifefi4fiifi^uffm  Jli-fDlefainwtaiyiHi>alj,.l»yi/thej  md 

bill  admitted  tq^^ve,  beeA(  (pk}ibl«^ied  byltkttf^Uki 

{fejB^api^T.  ^he,,p^l|^f»t^flI|  .ofliwhi^h.Hbfllf  rfWfitp- 
.flff^5fij?I(*W^^/o'^.i^Hitther,«aiwfl  of  ^Qmnrrw,  tiia^  tiie 

iKH^lftf  i^l^t  Rl«^i,t|»erBiftvmpntiqned  re>i4*Jfe 
been  pietij^_^y,^.m^fi»v^9ipi^a»^^t)a  ^'fmA 

^if>ff^mi^^h^h^\  P)*WI,aw  »ff1l'itt.i<fea  s*W  WH  set 
/fe'^\^?^!iti^^^PA(^s(iHxf)t^fi^^,<aj4ipa?^ 

'  enable  the  Court  to  ascertain  whether  the  disdKWJT 

liPoS^®  &»)rf9r  «^»^  tfeeii^a  iWlr>|prti||f,4i»d 
/•itovHPSfl  %)8^|4r^Wft»'^oW»4eAp'l*ftrO<ffw«ilP» 

figiaiiist  the  defendant;,  and  imputing  to  him  moai. 


oii'^i>Bias;AMDrwRfr»op'jaa»OR.  •nil 

tilr{)ltuiftL9(iind Mbkoi^Mik  te^inb'tf  the  «ild Mil  tbe  .aL*^ 
Defendant  shewed,  that  it  doth  not  appeitr'UKi'ithe  MMasuv 
•fineof jtheMirl  Vtk  tfa«tithei#itnc«tte^j'#h<»is  th'd  said  j„;,l^j. 
iPMttpliili  iiiiti  ■afejPto'eaaaiiiMi  UndeKthecbtntfiAsrion 
thtireb^  ipilsjiiedtiiopaifquiec  i^ither  of  ith^ttv;'  #efenor 
JMkirdre^ate^vin'^'fiBsrfeiMintrT!  lit  the  time'^of  tlie  p4b- 
r]iciition!>df*tlie/:UlMliiaptstatebi6nt  4te<th«  niM'titll 
niwB&midiS^  haw-w  htttb, '  ot^^  aay  dni*i  sitibie  ^fldih 
'.ifokiibiikmi  Wftnlifiii'lcoiinhy,  or'  g6fte!<lnti0  piifts 

' '  Ott^Oid-ldth'of Myi  1834,  the  debiting' ctiM«' V»n 

'••t*ftw«lthatl6  8h«W*ib#wfer-i«led;'  ^> >'''<"'"'  ''"' 
'><il^h  th«i«wer-i<ihKilig<'bf  ^e' ekikxiit^if^'i^WSkt 
<mtMitavAel^&Miig dhte  «b«f ^ih'dhy  df  Ju)^, 'l^, 
idfilfeteitnotion^f  t^  1^Mldeht;thiitttif  f^iftl^tiMtn 

>eb^^illtg^'<k  vik#;  4Ukfil  •^'!At^{Mlak'''sb%^ 

'ikdfiwr 'the  <  bill-,)  'Mel  >  tfae><!)bhlt'  il^eflfd  "MaKg  'BHlfer 

toilie>tidhti«py  ;ilwtt  t^^  A^ynfttttH^'^tltfliEHy  lii^&n 

'tlaJ^bttil>eftyilW'C{lll')fbf'd'l^^a!fiMa'p^(f^dVd'ti^^ 

^tfc*wto,l>aild>'f6i:'''wtfttt'»f'a^^l^tf  tti'^^iiit^r  %p''jiiab- 

l^Mtefltl^  bAt««W«ttllatf'Wlii>«h'eWyy<^^dl''''f  "'^■'° 

'•«  lOA  4)IWr  «teidi'2(H*  '<»f5JWy','llte."aii"t)r«fti''Wk8 

>%niil«l>t&m'--t2tiif  >4i^^(!t}Mi>4h^M' Wetia  '^<^  '^ky 

>'«!««< 'df^ltk^'BeHpt^dek^,-  dyM  h^di^<'U{^ii^^'r^&d 
^%tfityilidftVit^  '      ■ 

t>i»fen«i>f  AoWi4  'IJ*-''^  lfbmf%  'Sue'"^  '^fJAe^Lr 

rWm  <iftffl8'4tofeiAi'%»«  «h^'^«s^iMkt^^rirte 

Uiiufii  mill  01  ^niiiKfdiJ  biiii  .Uinbu-jloU.  jkli  ianiii^xu 


CASES. IN  THE  HOUSE  OF  LORDS 

edvised,  returnable  without  delay,  with  the  usual 
„„„„,    direolioOSlH'  that  behalf;'  aniif^aS-iWaeifea,  HSk'' 
•R«iiu    theinjilBetSffli  shonia  exteHi  t4'6tiaj"tHjil'6f<tfiS'fcHir° 
•i^«iw^..£etieu  until  ttte-i-dnrtl  of'th^'  stM'iitMiHiaJWll'W^ 

■  ■  •  -  "'coiiinilssiMW;"    "-      "■      i  <::■'':'!  ■f    "imi'f  Inmvit 

TtertfipenMrtj  Of  &a'aiaa4*iti'ititwto4!ifete!e(i'tJS'* 

motiarv/UpecMicaUy, 'todin  mtarfiUeferf'thJ^lnSttf"! 
of  the  charges  and  insinuations  contained  in'tfhe  itf-^"' 
ledged  Ub«li  and  of  tll<-  HOigkUMi  In  ithblM'SUIrlfiail}' 
upon'it;'«Klfurth«  said; 'that  thety'*lirt!i«ysoi8i'" 
resident  ■  in  this  coantly;  by '■»h»se''«i4fiffldn*.afe  "' 
truth'  of  the>matte»'ln  issue  might  b^fbceMlUil^'i  "^ 
and  ie  verily-  Uelieved,'  that  iSthoagUttieiw  "(teni  'nf*'"' 
nor  was  any  wiliieSMtsr  At  WitAeSi  re^SHt^  M'tki" 
WeM  Indies,  iir  at  )SenaLixtm,  itbo^iiseiadW^" 
if  true,  wonM  ettabl^-^  HespttbdettVs  U  defeilS'lfe''" 
actionj'iorinable  them' t* pttove ■^^■'jfl^'Omsl"' 
pleaded  i  yet  the  AppelllMit  beBiV^  ttiMI'iil'lMtfiiS''" 
quenee  of  the  prt^ibes,  irritUtJoA,  and  'ibiBBtji''* 
prevulling«g»tnst  Alm'in'  the'VtttilficMslWB  tBe'»i 
account  therein  mentioned,  Tie'eduia'iiW:''krelj''(iat"^ 
his  character  upon  trial  on  evidence  to  be  prpduced. 
in  the  West  Indies  by  compiission  f  aim  '^^e  ijithec 
because  th"*:  AppeWaift  did  not  bylicVL' tliat  lie  couljj,  ^ 
in  the  West  Indies,  obtain  couunissloiiL'ts  or  ag-cnts 
to  execute,  or  attpn^.the;B,i((;cntiyn|,,o^^Hfil)  §op„l 
mission,  wbo  would  be  vni\iag.^<f^o^ff  ^^gfniii 
ger  and  obloquy  to  which  a  faithful  execution  of 
their„f5n5y  ,)y9u)fl,  i  ejjMBi  t*e)ttli;»»diil*ai«rti'thA). 
App^liaat;lfas,  a4v^^,  that,it^;>vjM«l0iabtfiillw^a^ieF^^' 
a  wit;i;i^ss^.giv^ng  fa^f^ evid^goeiiOtierailohigqniiiliwh'VI 
sion,  .eoul(}j  b?,^j3i^ted,i  fofn;^s^fa^^iMira»iMnAj\ioia^ 
cause, i^p^cl^  ii|diRt;gRnt,.woul4i.l^,  ftUdi  tojnffietoliti 
menu  jf^  fiSJD.V"')!.  A^'Mft  pfefME6d,iBil»5W«lfcJpdii«r  ' 


u 


UL 


-';.i>-J     iC  :\r.  !"ll   Jill"   /'    ■•  •l''.A   '  L'l 

ON  APPEALS  AND  WRITS  OP  ERROR.  MS 

::..ii'.i.i    jiij   !iii''    ./iii-j:!  Jnoiiliv;    ■)Ii!j;iriijJ.»i  ,ba<:i7bi.        \1>1 

aeeonnt  therein  mentioned,  were  so  st^cwigf ?>tbK(io-9"'' "^'"^ 

*«%6^ft^  ^)i9]gfi,aRjijlii»Bli»Dg.Aft<»o»pwif3io«fc,.,,„ 
'»^»W«BA%t]tl^IpuVJicat^^.thfl,Ub«fcbfi»g^ 

put  ^  g^;,^/jptipftv/qii|JiVi?l-mtAej9Blj^^«%»^ 


i,.'    iiuijfi-jo/'j  iultUiii'l   ■•■  il-)iil.'/  <>'»   /!)i><)|(fo  (jfij;  vy^ 

CMes;ii{iiib/^bUl8(fm)Mpl(^lh^->^^^M6y''of'l{t^^M'l^- 
pDdiuticnwiniiofaidpilfu <cOttfi»^>6f ^ijWr^^M'feM^ '  -'  ' ' 
i|jaiieaobi«nd>-w«toov»Mi;wporl<'\hfe>^i^ 
vwkt-HQeigedt  tbibe  .pll:aWd<Wfer^'BW?nbUy  ^^^^x-"'^'^'^ 

■^t  tboM  points  only  are  noticed  upon  which  observations  were  made 
^  tbe  House. 


▼OL.  I. 


1^14  CASE8  IH  THE  HOUfiG  OP  lOtDS 

iS27.      nol,  and  such  as  conldnot  be  mftdetlfe'MibJeettiflMk 

iiMjioL*r    action  R8  mattcts  of  p]fopefty,*'pUt'*h**'Oft«d  44^ttt 

niiie^Li    actton  for  a  libel  against  the  piAKiheriAf  HAfettettfc 

MdattxH.    Wilson's  Memoirs,   and  asked  whetfie*' the' pMH 

libelled  in  that  work  might  be  com[teUiN}  UttdMMt 

all  the  interrtgatories  which  mi^fibe  pttttri^tittft 

in  a  bill  of  discovery  ?  '  ''    "'  '-*"' 

The  Lord  Chancellor. —In  the  case  ytm  pfdt'.'Mr. 

Stockdale  might  have  pleaded  that  the  whole  mst* 

ter  was  true.    If  he  could  have  pleaded  t^af  Uw 

whole  matter  was  true,  are  there  any  cases  whudi 

show  that  he  shall  not  have  the  benefit  of  the  unijil 

proceedings  to  prove  that?  ,'',1 


■  On  that  part  of  the  demurt'er  whidb'  raided' w 
question,  whether  the  pleSS  at  law  were  set  forth  % 
the  bill  in  equity  with'  Stiffieient  distinctness  ai4 
particularity — Mr.  Shad^^U  having-  referred  to  % 
ease  of  Templ(T'^l''Ldu'^(sda,\m\\^\it\\\\\el/sA 
ChancellorrefuBed  a  cbmtiilssion. 

■  ThCl»rrf'CAftKc<//o/'bbstrved:  What  tlid  "Piaintit 
in  eqyity'feays'here  Sth^s;  '' That  thb  sevferiiV  hite^ 
'*  ^tioris  con^itifedin'thfe' feaidi^iissagei  {{.  c^ofiSfe 
"  libel)  are  truei'as  by  the  said  pleas, '^reference 
*^  being  tHCTfeurito'Haai  wftl  appear." ' "Mb V  in' tte 

'  'Walcot  V.  Walker,  ''7  V^ea.'j.'  p.  'l!  '  ife'outhey  v.  SbiwooJ, 
2  MerlT.'^aS.  LaWrenc6'-w.  'Smittii'rj'ad.  4Vl.'"Mufra^''i..  ^i^, 

Vice  ChkDc«llor,  in  1823. 

^'y  |for  A  diacoyery  Mil  cioip^s^fl,  but  .tljo  ^.o^^  f^fcaiuf^'' 
ing  WneLher  the  enAeoce  rroposeij  to  be  obtained  woAld  bo  l 
■iVWrf.^itodfcifethWit'i^nSt'i^fewe.fiir  relief  Vri'^^nity,ki|_ 
^MfaiibMoS^Mt  i|^e%Mt«'«taiMfl  th^  bill,  bytMifa^tlVl 


BI4CAUUV 
4liAC«iUk 


ON  ATPSAU  AND  WRITS  OF  BRaOR. 

hOiM.jfou  r^fer  to,  that  wouU  enable  the  Chan* 

Hr  lr>.oaU:|or  t^e  pkading« ;  an4  ^lie  CbanceUor 

lri]kft>r)iiiheiQo^,beUevQ  it  i^  a  Uttle  »aw^  b4t  X 

\fing  with  you.  I  think  wh^n  the  Court  qi  ChaQr    «»^  o^^^ 

elAr.appMed  to  for  a  commission,  it  ought  to  «ee 

jtb^  Qommi^s^ont  can  be  of  uae  to  prove  lome- 

1^  to  establish  the  Plaintiff's  ca^e,  pr  to  establish 

Pnfiiipciant's  case. 

*d  ChuLficellor. — This  demurrer  must  admit 
of  that  which  is  alleged  in  the  bill.  Then 
^\  an  express  allegation  in  the  bill  that  the 
prftcms  contained  in  the  passage  which  is  called 
eBcms  passage  are  true. 

^f^i^Qha^QeUffrt—)S  you  .prevail  upon  the 
p|^^.r^l^^s^  tfeip  order  reppe^ting  the  demurrer, 
lig^^^.  IpJJa  toi  the.  gii?pun(d,  bnt  in  all  the  cases  I 
t^l^Sjif]^  aDi^w^fr  isip^t.iiu  Thie  question  tben 
y^^^xxffiff^^  th^  House  support  the  ^rder  m^de 
I  the  demurrer^  as  to  whioh  I  say  nothing ;  sup^ 

Sjyoj^  Q^}\f¥ft  affect;. tj^^  .wto  Ve  you  at  all 
i;.^9,jPij?g^nii^flSdavJyljyi^tea  in  an 

W^}  }  ^Wil^ftt  1^9,  you  ^9,  a  point  of  practice, 
"^li^w^^;  -^^  ani^wer^d,  that  the  applicatioa 
;^;^mis^JLop).  jbqifUg  vf\^^QOJ^  affidavit^  it  was 
to  file  an  ajQidavit  in  answer ;  and  that  the 
l^i^^or ,»;  a  formier  «tage  of  thp  proceeding 
■itled,,tiMp.^afl6Ldavit4;(9  be  read^thout  objection. 

\KLi\Shadmellj£iwmg  eited.  the  practice  in  the 
H'f'Benck  C^  putting  off  trials^  and  changing  the 
^^^'^toh^^^  cannot  be  had  on 

iwJ  9tj?5^^^^  ^^^  ChfltnceHpr 

faiW^.l?9Ws  which  yqu  m^n^n  p^r^apa  are  not 
I  sinular  to  a  case  in  which  it  is^Mintendcd^that 

I  2 


^K^.    because  they  may  be  prejudW^^tfe  IflW^W 

27thM.rch.   ''='(hte'liP4'bi<i*f^.iiiiTlife'V^e«fi(ffl"!^,a#K^ 

sbrt,'r6'^dMMr]^  HM'^ttife'fk<<tttiktWl%iatfes  "t^ 
ac'tfo'ii  b^oPt!  tHaf  eiiJinolfteU'^(MA^W'jteJtel 

>>  Mi<.«>PfeI^<baving  «(t^gitke«kitftat  tiie  -Qisc^dh;!^^ 
House"4»fJL6rd3#lto«F^iud^thi^uulllaUd)  tbtAM. 
precedent  of  such  a  bttt-WHS-to  be  found,  and  dting; 

tfee'  tisef  "6f 'iKfefe«»^e  'V.M  Da«ftk»H'f «4i  -^MchdDbrd 

•HWd\wto'yfa?%«in6'>«tiwloftni  w  isto^^kj^iBdi 

three  +  cases  in  the*RH»^#B©Hfe>pii(^lP8f  *» 
it  is  tiUite^Mv»tir5"'<t$^1«'Jileii'fj  '«feit"tliel^ft<IIP'*l» 
brbu^'hlS"  iifetkiri^  itt  ^>feM^i9IV*f » iridftite*!*? 
defttWaiki^  tetf'rfkefta^f  W^idtifiii^^te  &«lto*«<ii 
•he'Bi<)u^t"«W'a^Ajfe*i  fliilMte^  r><iAaJtUe*ietti# 
ftoiteeJifliaiWfa  AXbSB^'iBtWfe  1flfld»te<«e  Aei^  ««rfJiM». 

'  aviftltf ctf  tdJ  bi^ili^tie  tft'^tifit  attecW  f^<«  dlMftgeUP  « • 
•"'^TKBiaitf  cXatf 'i!  teiV#Ji!i>Jtb>'tesfW«gi*sIfi*isMhli!i  ] 

■'4iKfflito*k»fi*aftfa(Ayw'tfyy^4id-^b%i(6«ijiA  - 

■yi^'tKft  It'^ari'B^'tiaifcAtf'libgP'tift  ftJuwA t«*rf#- 

''■' ipS  V^;'!3Sf."''    '-"J'''  nil  iiiinciiiT^'iiii  Ir.nimha  1.  sIilot»»***' 


■•  ,H^(       '». 


[far %^/mff9Mt.»i ■.•}.[  '.f! v,;„.  /Ki!  •..>i/j;'jj.j  jii*aSS: 

Zorrf   ChanceUor.—ix)W'  MmM'il  aiA 

Ml'9\'9f^MwMj'M9f\  i^-M  ^^^^,  o"^:.^ 

ght  to  say  that  the  public  are  concerned  e  On 
PIpiiDr  ati  iofijrami^;  yotvumu^j  mt^tr  an 

b|ii)..ljiljiui  xi  ..)J  i>MV  l!iJ  J,  il-jji<f  Jo  Jnoor^j'-) 

'dkmS  ^l^  ifl§o)p^ftcy„aft>f  tjqft/<^j^W«jgff , 
hWfQl4bfiftFejfKfaB»i®«^|tbft  »JfiW5j»W&  1?^»« 

t>#nMpt;ff?nf^r  ,h^,cfp€5|gjpn.,l39^.^^,j,?3fi- 
jaiIftui9Wi?|i%Btife»4f;%^n)/tfft^j.3BS9j^epfjjf,^ 

»bafli.fti5Jj»>Sh<«jl<J,,b^,a|libprty.jtffiprqjtq'the 

>  file  a' criminal  information  for  a  libel,  the  %{^i(^)i^  waf  put 
lee»ion,and  A«har8t  J.,  Bf,\f\ff^^i^f^fi,ff^pff^^fiff>^4i(oaM- 
*  glutted  to  staj  proceedings  in  an  w&^Jffiffi^  fgjg^  c^uae. 


MACAULAY 


C1K6ES  IH  Tlffe  tlOtfSEidP  tOKDS 

^theftc^  piiteiCfh  ibid  way  li  >if  ^ifl&aftivtpoiir  txnv* 
pft&tnt  Oil'  th^  ^ene^  gtbutid  of 'miaohibf  (ttf  (the  ^■l»> 

itiACKBu  .^^^ii  y^u  must  do  it  iti  the  slist](^'ttf  htt^tatbltl  il4 
«od  other*,  there  is  no  defencie  if  tHe  fac'e  is ^tovid",-  Hut Mfati 
sif  you  win  ^v6  the  iiribHb  tid  pfdCedtiWn  butlNliif 
a'^ivil  abtio^,  ili^ti  the  qUe^idn'}i>'xt4r6thelir  (fbeMr 
does  Hot  cohsid(^t-  it  U'a  <[tresltlbn  lMl#eeii>A  tind^B, 
and  not  between  <h6  ^rtiblie  'tod  »tt  dff^fMlei?.o-  • ' '  >•  ••  •- 
'  The  law  is  (whethfei- wiSBofAot)  tfeMl 'if  •WWIni 
pi'dves  thfe  ti^th  of  the  libel  ifl'lAh-aetioftj  ^oilffane 
no  right  to  complain' of  it;  theh' the'^tteeddli  ifettDjr 
comes  round  to  this,  whether  the  defendant  in  an 
a'ctidh'shillbfe  confin^A'to  stielinW)ia*^f^<J«rfl48  8 
court  of  law  eiiabiesHiAi  t6  havtl  br  -tMn'^'aadr'tiMt 
b'ririj^s  another  which  is'^  'diflfil^itt  questiott^^hedier 
a cciuH df'l'aVvf  wFicH  hai 'the'ptK<i'*>tbfg¥Wit'Or^^ 
to  grant  a  c'oihiHhsaoh,  wtiUld;  In  t*^^  fairtttercise'^f 
jtilicial  di^cr^^idh,  bb  ju^tiiied '  itii  Y^^wing  sttch' a 
commission  if  the  ^i^ceeditt^  vfete  bjr  deti^.l     > 

' '  It'havihg 'beetl  ^d'ih  iitgtnAistilb,  ihait'St  \0u  fbe 
rulebfihe  cbttrts'of kJomtadiM'hiw nbt  to ^pi^nnft a 
pUri^*'tB'b^  ddd^d  in  Hi^  actldii  by^  son  a^itaOaa 
for  a  commission,  uhleils  lie  tt^'inpocBbtt^filiif  lUti 
and  evidence  to  make  out  the  truth  of  the  libel  at 
mairlet^ffeh  it'Waj/'filibli^edJ  'r-v'^r,,  i,.,i7; 

'  *fllii  'Lord  ntaticeHor  obseWed,' '  Ohfe  of  > the  •  fint 

''4iies^pn%  !i;"hdw' tbat  rtile  Was  introdubed  j^uttibg 

''otf  tHe'  ac'ttbn  tift  the  ebmbiisslori'  reltnfaed'i ; ;  aifilrAe 

'liei'f  qufestton  is.'SvHitlifer  jt'i^'  d '  «oub*  i«uHs,  >ite  I 

'tiia^  ha4re  the  g^eatesit  possible'  belief  ttilat:!'  fin 

prove  the  truth  of  the  libel  when  I  wrot^'iltt  fibll, 

but  cannot  do  it  at  the  time  of  the  action.     SujipoBe 

it  related  to  a  conversation  passing  between  Mr. 

Pepys,  the  Att<Mrney  General,    Mid  myself  that 


ff»m  jh»r'J»itefHpbBt^iJpdi^.(lvh«t^^heiibeli8  pul^- 
liihdd>rtihoug^Ah«fQ-;»bf^  ^>  .tliu^gtoomplaine^  ,^ 
iwiwtm)^,  f rty)m.,lh» ;  CffUT^.  'ffty  jou  ,9h^,  proceed 
MiMliOl  ^.fbwWr^fi^MWPto^il^eaivUo.jCouldrPfove.  Ih^ 
UAfM  I  qwHilm9^i^&n^e%BLm^e^^  .aod  ii;  if\  to  l^ 
reooUec(w4(tbfM^  V^iOi),  jupt^f^^^toxy  orders  jn^  a  cpiirt 
'aird4wr;trt|i#iir«  i9offia<9pp^  .toi^is  Hpuafst  bujb  in 
fMbtii^  MOMmsmooff  i^  m  (;MHif^  of  .^Viitj,  thitpk 
€led)  ilbei»>^iaQ(iippQfU  t^.this  Hpuse. 

■nlthlMei  things.  ,.Tlw«rig»iu4di«i^<;iw  pf  grwjlang 

oifli»liM9WiMi>'W«p  ifpwlwi,t^ie  ;grffli|fc,.«eal^ ,  becauftfjnp 

'«onimiiAi«iift«t^on9^ipe,a9tUiibe  gmntedfin  cppimon 

'lMPr««Nvts»finl!b#i>7^4mn9,cvlpptei[^,tb,Qm  tfiQ^  oa 

It  is  a  great  thing  for  the  subject  that  he  may  come 
,Ktr«i*o  it>]^  «8MAAM«  }p.]fii^\^\:m^x^^,c^  the 
<  j^iRsAqtion  «fn  a,/ft(»i«t, ,  fifi  ,i?qujitiy, j.frlVjt ,  in„rp^peQj  of 
iidtaitii(i|k>iM;if»p|f)g^'^oin(f,iCp)^iqf,  Cj^pupo^.I^w 

Je.  fodil  oifl  lo  tliiny  jilt-TTTrr-rj^l^^r,;  .jt  j„i.,!)i      [„., 

What  antiquity  \mifimtff!fh-ifi^ fmf^PSyf^9^^' 
JjAHwrfiiit*  ^»rtb^.J^),?  ,,,ii,  }^,.sni^,.^o4^,  it 

-I«*»  frfltfcre^/W'ltiMSftW  feWP  4*ljt^  ,^fW  #ei!i,I  .did 

'i4lqiif (fif  whiobr  )];o«f eqipp)fm>  Tf^;  1^^  rwnpe  in  the 

iMume  j«f  j4^iriiJllW)ini^Mi'g99e..;to.  Ijpdia,  and,  I  wish 

ti:tt)  hAt:fe«(  aoiMgossioii.  ijo ,  exaqaine  ihem..   I  pu^: ,  my- 


ftfiO  0O^JigESr4i|;:^|^,|(yt^S4^>|^^Bg 


-  \ 


'•**•*«• '  «WWil9^  t\i^mm->6t  Rifl^'^'Bfeifek  iia^^to^tiiiic?'  'it 
appears  that  they  would  grant '&'><^ittltt}iy|lUttW4il^ 
'«'>defetie4i  Ja^iisiJ  W  lib^l%be^  th^'^l^tiCHl^witii'prD- 

of  King's  Bench  would  grant  a  commis^on,  that 

would  reduce  the  case  to  this,  whether  the  Court  of 

''O^^e^y  i^  Wti<;ti!^bn  'It^  tm'me^oiftifpttti'itkitt. 

'''%m\^n^'BeWyAidfe'tti6'iii^iime4rt;'ttlat^htf'ii. 

terrogatories  of  the  bill  calline  upon  the  D^driCDnit 
^lN>i^t!MJ^'^i^  6i4ii^'and' t^e-m^  bf  M^iil^iyiA  aU 
"ill^'iilfe^^s^^'teh'U  KAaWAn6fed  ttis  Wwtilly  W 

^l<^d^;'''^'<!f  WM^dt/fft'tif 'kii'b/ji<^iid6^  atiH  m 
''in  Wi"%r>iih'a{r 'ii^A'cihilt  w  l&is  pMs  te''ttii«c, 

-ifc'^I/g^Ti¥rfii6i:'b'^toir^^;dtia^ir-*r^'c^fcM 


'^i^Hfe^^  Mt'of 'CteW  d\i^t  te'to 

xnade  but  lii  equUy  woul^  hot  cb^tiU^^    a  diefdnce  at 
.  law  1  would  not  let  a  coniraisi^oh  go. 

*  '     i  '  • 'Templer  v.  Lbusada,  ante  p.  114. 


i,fiiw<''wBPi<((w„i(;<i*«„„,.  i.„„    ,   •  ,,!>    I. ...1. 

■.,i<?ftB.^fiifi'A'^ceWw  (»)d  ■•tr^la. ,Uwt  case,  a  oom- 


'II  Tlllit  » -iill -i-idl  ,n«     -r.i|  I   •    .-.   .    .     :        ■'!       i:|j..,/r 

-li-XfPW  ftS.iVgffPS^S.tV  .^fe  »(»s?;er  to_  syjne  pf 
1^  interrogatories  might  furnisli  matter  of  and  ex- 
»f«fti^''*,,Jrty,Sfl,iPli'SfP'P<'^,tM.A,<l''(',,C{i?ncf/'w- 
ohMXvecL;  ,.■.,,        ,11.,.,. 

1,.  fei.tiitt,fSfif  'pf'M5w'?ylVi,,fW,s«t'ti'y5i>(it 

»ffta)tfse.WPffiiftf!,ViSf)C('!tiWfiM''^,':,'fffWFl',5'ia 

HfiWWt  flSWf"  .?%'  A,IWt(!i"'sW,|(iS||Ho5(of ,  to 

of  coDsoIidadon ;  but  unless  tbcy  are  goi^g  on  in 
ft^j.Co^t  o|, jExc^equer  jn  a.wav  ^fferent,  from 
l^mk  ^^  ^^'YrF'}'  -  ^'^^'  P^^'  ^^Vf*^  M  P,r89tising 
tlj^f,e,.,i^-is,  the,pi;actiQe  to  file  such  bills,   t\nci  the 

,fo}f{^  ifP,hfi  ftffcct^d  by  ^njss  frfui^s,  ,tuer^  naye  npt 
,l»pn,,|]^anY  cases  in  wiiieb  the  underwriter^  have 
,^^SiM^(fij56«isdyes  bj  biinsiijiK,  bills  oj*^  is^oyerjr. 
l^^n  t  attended  tlie  Cqmtpf  Exeheijiier,  tender- 
writers  irequentij-  brou^'lit  the  t^ssured  into  the 
Courtj  to  be  relieved  against  tlieir  liahility  in  respect 
•  1  B.  C.  C.  469.       -    t  2  Sim.  and  Stu.  79. 


J[Mr^    vii  the  •IflM^ls  4wtilw»iJi>aiw<^/>iiei|tt/jl»yi||>lp»^fo^ 
MyMwoM^  Jbft«di{  1rliMitt>'fn«)iiida<f ouJid  )Mif.§lhnmm^if^ni^9i\Tih 

«NiMhm.  3wt^onti)!fii^l»)Vi«O(Ghwi«fiU0f ijtt  iimkgmy^  W*i*% 

ti^t)  iTtlBfthti  psMMid^  .tbtfiOMfl4>Qf||ie  MlKtifv/  .*!i 

casertisbdilv/  .l-jdil  r.  'jcI  ol  loir  'lo  jff  ()j'j\>tt\  wtunu 
.''Uu\l}n-)\Ai  -mII  /ritniioo  ^idf  'to  vn;!  otlf  oi  ytit.'no-) 

iD'^e  Ibon/.C^ImcetforAiMtbrli  not;)iiayriMbentiQlhili 

iliti^teiit.  Id  d)m)iy9>iiln9fa(tO)lMi(  $Ktre0ifl|r(|OfHi^lMi 
'inrifoiiiiH^  jfiQi'a|iimonrfoitt  aooifpif  ^It  fmnbAiJHid^ 

'vticiuB8teA^hi];rtIrfbr'i^b«>J)499(pil|)er4j(f»t^(^lS9i0 

his  review  of  what  is  to  be  found  up|}B(|d|ift  90p4(f, 
he  does  not  think  thoFe4s-aay  ground  for  this  Ap« 

v«iiih)9uiaaaiiolk^ip{)t|i:lM)(^  !« lt«mC^^  HSl/tJiftlotes 
~^toeoijrdp{wae»ttfdtfai9((CMl99e4i|{tim>ll&^  }>m  M^fftil 

ofi}IiiihiQ|b<ilba>iqties4a(ti)v^l)^iA  l>'j«¥iiiiy!>v.tsBnW(eitfOW- 
-passviu/rb«lrcirbab,ij|NeniAlgitNitiM  «li(laMMM$i^ 
'iaqdE>iM>iaiiiiMo.  Mluc«Ull9)A>a9/ildf)p^  :i^H^llsVBft 

itormrflBo^'tkni  biique(iti(ntriof))(^M»ift;^/4A4iil^ilMn 
*bevrfp mi  the 'haMt  <rf  ^ojDking^iUpftn.ithat  a4;«l  iMB- 

»°ii   >J)ilAttl^<<SUiekui(m'<tf'ilMiAt8uiiMiitj'i    -t  RedetdWe.  KK 


f.'. 


owwnjOM  mntmwm  «r«ii]iOR. 

«itoft^^rigiy6;a>tir1ii«»bthiiM(WtiBAttvt/af<|^ilttiMi]^  .M«ii»lm. 

it,  wheMMb  Mt-^<MMauli^,  •ibttfriiigi  thbi^  {tiw^ 

iMBradl  with  velbrdta^ettb  ^faiit?  U  tdlB^ad^piMi  wMii 
mMyt4»*iiiiyiwk4ria[&iSMc''h9tpter/9d,  tnagnbabrtatbd 
ftiata  facie  to  be  or  not  to  be  a  libel)  wbMwrf  j«d> 
cot^&ag  to  the  law  of  fbis  cbuntiyt  the  Defendants^ 

•ItmiJvrlmci^Aaut  iktdBtg^  iti^vMiA,\x!uk  inrchat 
«MPifti«Ue9«d4ibelytKringiabiUiiri>a(«iurt<0f  ecitiilj^ 
l&P^iugjpnifptimiet  pifoirin^ithaiTlrutii  bf .thatniil^ibh 
in' 'Mated*  ini  tfaeyNipe«ii  W  >be(ii ililKl^it  iadttgotnt 
MliV'if>)kk  jU8tifllMit|i»'iadt  by'ftllegiog/aDBdt<prtnang 
ilM^tratbof  iRifadHlwlhastsMk/heiMW  »i\«lid  ^eficaaob 
tiy(ttlfa<idcti«lk ;Jtllitt»ll  pttKl^itlie>quieMi«dbfacfottt 
mui  &poti<l|iit  4ttiMti4abi/«ftoh  Lfctftfe^harinaiiitopiMii- 
^ttaa^%t  M^  th«  pMKfief'tikbt  j«iticd>hl(>ststlngiio 
lli«iNdt^>i|ind-Lc|WDe«iiLortl^iUB'fbltjiiife  ij(»aiiM|titt 
afr9b«l^dn«ii«iiMt«0>  bothi(|M^y>i<iaiNdl  .|Md«<dtMii> 
gll«  dtyihotfi»lie««idtlofir/t4  tlie>fi<nttd««t>tblsiinattdr 

t|/i  'jd;   twt  inuKnu  vim  m  i^t^^iit  /junlt  ron  8'><>b  ')rf 

f<'(4lM«L)Ml<lte«^MlilbK>^Tfhk>'«fai^«ib'a^I»Ma  frbtt|a  Aprus.  issi. 
'AAeMMi'^  tlttoiCMfrti  of  OifMjlMr|f(iipilonannKa&ifaQr 
'ia9«iflfl  mkI  I>A«l«fls^^«ef<iRihly<fbtt)«^gv«|biinxkfl^ 
thklil:  ghtAiM<b6  «tibtiiib«d<  tn<t\xt<t:<miiiAetsl&m<t!ifi 
NdbtoiMrAirLeBirtyei  iiordii  «iboitt)4pi(nriM§K(iinIthe 
'^HtMUf^'oNtv^  CiDiir84ifiGbafioer^,'i:thtnlBd'ttia]^«)- 

Mmetb'tax,  fo>h0tl«K«wlldiiib}i-«UBft4»f4iB)f>idthed^Nar' 
iAn^iiihls  Mti^tyVdbmini<)fRS)iand  wftb  ha^lbecuntt 
life  head  <]f  the  Court  ofChahcdt^ih  >IidelaRdi/')rIt 
«ppau»  to  me  to.  be.  «sferemelf  dcirisable  that  his 


184  .HOiiflBsiar  amtfonsE  HfkMVP^o 

SSOL      epipidnn8l<told7Hl»;d>l}tlMnflAot^aiihx^^fffi)9flf^«fA 
ii^Mtkte    iatik  Mk«<fehlm/ilher^fQiNvj9Sv^nMiMA9lrini^li9nfr0(! 

MdeRbiMsa^  ^§il»4^h»i^  ii>i|bMSif^Q)M>f  bUM^ 
public  injury  than  the  private  right„jy^f  li^^^ft^fiS^ 


oit^QMi/m  xtopwvm  vf^bolor.  181 

4i|^t(»^)te(4Itltiift  d«-iKlti|r's)tteiidwlf(}rtat|4fJMiniiko 

dkakedlV»wi]|lM^MltfAthtM^<llob<iigfiB&tr>i:i^lK(L  «iidCli6 
▼indicate  the:^tiKIS>»^iti4wi{)edtr($^it^4tt«|^itblki 

MlW^iiafi>'iiaS'ifd>ii^(P«i>i(td^^l4'^i^iHbagU>^ 

^mti  Mmf  n^tffH^  '^'im^'i&w  ^i\\^mi^mtiimm 


'I 


OMSBB  Vf  THBHOTOE  OF  bOEDS^ 


tu 


wiia[tiitt7>f)raoe9dioii  behalf  of  the  public  tiiiakt  fit 
tei|)rooeed!  on  behalf  of  t himself  ifor  dama^^>  liu& 
hup?)hiurralwajrB/8aftdy  as  far  as  If  oan  4race  <it,  tibit 
ihsJjdeftndant  ana^vplead  the  itvutirtof  the  fyc!k>ia 
niffifapritorthsttaefcioni^iM  daml^wji^  i  ^^iti  tonmo 
v/xIitdUvioosa,  'HUinh  mi>actaoif^faavl*|f  ^(Wbro^^ 
thdiiteqKttdevbiifitod  l()bilbhirtiier08riirtofi^rC9ttmMffy 

fab  arrditeoi^ei^pa&difiMfrAriiloihimsfliiMPtf 

iritte9Bwdbnadir')i¥ii  (Ms  bimMdteniwwr  nral^^ 
fii^iaiidait^demtirrtirilMljr  (to  uacnaifhrnilitfriearpresiioii^ 
eowrta'^Eeat  deal  itdoftaludi')  tlHd  demitvMr>*^vrai 
therefore  overruled ;  and  I  cannot  4aftibeiYi0*^ii^il 
i#  i^wsible  vit^vtif  mewiof  iXiUfease  4;b-^!th«billtt 
tiihittor(Kta4s«idd>bei  aliped  r§^      itti'^iei  M^ttai /(to 

^Mbild4»|Mttf  Egiiih8t(tMTOn(m^«^>ti«^      theitfito 
iviofariicfaiBt)pGlBtidnl|tvfaatijrti  that  at^dairtt  of  eqtdlf 
imj^ttcfti^tdAilibeUem^      rfthe^denmyre^^ertidid^ 
i^ptCfMc^iLav^aovwedlaigreai  fieM  tM>c^ 
n  rfci»vitbenlir8rfitfii*iv&)cli(thiti  attMtmr 

li  thfofViJltlif^aid  thatrytih)6hidl>ii<it  Aeifebil^^ftfili 
iS0it)iti/9]ibage.)(ivere  tif6nfiitMr«}legedlhiidM^«tt^ 
at&\irmiti«iitJril(rah1tiflU!t^^^  '  >lA  tlhottlit 

^cif{'  t>itakei)that  (tQi>beib^tiMr|)t'Meddli«v4ei  ^tto 

iibii^b/be^UM  ^«)  "p^f  I^o8^ir'to^cf0mid4slr4if6 
it^tter>tidii/ad'im  >mdt(H;dblei<d<Ibric^'land'/^!fotMiito 
^ifttj.bl«0kiA't%)  ^Kic^^e^a  Mi^bnk^eiiMiiV'dailitfg^jfc 

-Awb^eirf  toitytHiv  th^  di£mdtaiit/i4;li»titltir<ttMe^^ 
ratQuiRTfttpMoeddtiif^^  hidiotiiMiacifltftiM, 

'teilQito^^Mfe^lybtir^  ^alt  ':iibtrihli^  tfa0>(AMlAUiM|  ^ili* 

l|fh^«v>^idbiMyi^0f«b[t)§^«M  W  :>thte>  Mhrtitff^Mra^b 


ON^AFFOAIfl  aim  WBIR  OF  ^SOIOR. 

emne^whonai)  coilrticofi  i etjilityj  i  *  :Nowi(iil)-tim)'i4ro8    MAojmAv 

opinion)  than  an>alk9ttB)  ldilBko.iiBttetiieitti))lm8| 
if  rttftr  >pi]ilj^jQi]s3»j|itopw  tinlx)  .a^wmsklDfilaw 

fQir>«i«edniprami  InfteotttFiof  idiUutg^i)  Aaffea^^ 
iferiftr  fimihnctimo^  irndfaiiakiagt  ifc  ai;  cml^  aotifan^  tM 

pmd?m(Tighki1iBfiptimv»f  his  ddRr]tt&1;oiit)asiaieimI 
yneeedrngrrak  tte  PlinuoUiiiff nhas^ .  t^^  pnnrae  iti  aa)a 

aqtitt|jf><Jbiuii  8«id;f  i<re  win^)tdkttiXio<  bolgtaftnneetcintUt 
BMtteH  t  ill)  i a  rcaae^  of  feopjqri^fty  rfitKimtuBf  ^  lilitiMs 
d^qttdlttt  thei>ac  thdt  if  ailnanriflnbliahcrdraii  ofaBteni 
lMxik}'jMch)  91  ooB}^s  tiraa  tnentitmdd  )at}  (the  ibtr  jalioitt 
Mrt.iiamette  1H^9lsim^'jorfifianiaibth2nita)pmp0itcfa» 
fsdirfkihia  iMpkwM^QtmgttAK!^^  a 

wAinftraifingrltiftiec^rigirtfraxU^  havotogoBmiiiJuncfeicMBL 
agiknA  /Ibe  7w)ik(^)C»f/.it^lihfe(Gc)iirti^ 

ile]!6^in:>ib(teerica9QS)aj9M<tb^t  kohtai)i»>  (lariMMiali  jtifi^ 

/tiOtt^l  liHiA  i  rifeflffip<fe(f  ito/al9t^^^ 

to4hQ'jHu9«tofjibeihitF(/brn^  wAtD 

Iiiiilowro^tttb«t(itniMl&^      lart9  ^vAUynoi  b^^foufi^ 

-]rf$  p(iMftMtiQnUBti(^(initiife  M8^TijiiabjMi»3i>f^lf)i^^ 
being  filed  is  t^iMn(t»attto«^ijM3  fibw^myitmiip 
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founded  on  property,  and  that  the  law  will  not  ac- 
knowledge you  can  liave  any  property  in  such  a  book 
as  this^  we  cannot  assist  you  because  the  law  has  de- 
termined that  you  have  not  that  property,  which  is  the 
only  thing  we  could  protect.  Now  to  take  the  instance 
of  that  book,  the  Life  of  Harriette  Wilson,  which 
has  been  talked  of  at  the  bar,  I  recollect,  I  thinks  to 
have  read  in  the  newspapers,  that  an  action  was 
tried,  I  believe,  in  the  Court  of  Common  Pleas, 
brought  by  a  man  for  his  labour  in  printing  .and  pub* 
lishing  that  book.    The  court  of  law,  according  to 
the  representation  made  in  the  document  to  which  I 
allude,  said,  You  shall  not  recover  in  that  action:  the 
labour  you  have  expended  in  producing  a  book 
which  ought  never  to  have  seen  the  light  is  not 
labour  in  respect  of  which  you  can  have  any  right. 
And  here  let  mc  suppose  that  an  action  of  libel  had 
been  brought  on  that  very  book,  and  I  am  now. put* 
ting  the  case  which  was  put  at  the  bar,  I  apprehend 
that  it  would  have  been  impossible  consistently  with 
precedent  and  what  we  know  has  been  considered 
law  to  say,  that  if  that  action  had  been  brought  and 
a  civil  right  was  to  be  tried,  a«court  of  equity  would 
not  assist  the  Defendant  in  that  action  in  trying,  ac- 
cording to  what  was  alleged  upon  the  plea  of  jus- 
tification, the  fact,  whether  that  justification  was 
truly  or  not  truly  pleaded  ? 

In  reference  to  the  facts  of  this  case  (the  suf^posed 
facts,  for  let  it  not  be  understood  that  I  am  presum- 
ing to  say  that  one  word  of  the  bill  is  founded  in 
fact,)  the  alleged  facts  arc  supposed  to  have  arisen 
out  of  what  passed,  I  think,  at  Sierra  Leone,  and 
other  places  abroad,  I  believe,  in  the  West  Indies. 
To  be  sure  prejudice  must  have  reached  a  mo9t 
monstrous  height,  if  the  affidavit  in  this  case  is 


J  correct,  that  neither  at  Sierra  Leone  nor  in  any  part 
of  the  West  Tnclies,  is  it  posslTjle  to  liave  citljLT  tlic; 
witnesses  or  tTie  gralnd  jury,  or  any  thing  else  tliat  is 
contiernedm  tlie  lulmini^tmtion  of  justice,  sp  impar- 
tial,'as  to  have  a  L-oiniiilssion  fairly  oxccufleduic^re. 
or  itidccd  anv  other  proceediniTs  in  the  courts  of 
la*  fairly  executed  between  these  parties.  '  I  tliiiik 
I  riitist  be  permitted  to  sav,  that  on  an 'ariegationbif 
that  kind,  it  would  he  (putc  impobiible  for  any  court 
of  jilsticc.in  this  country  to  proceed  at  all.'    '         '        . 

I'ciWinbt  see  what  difference  there  Is  behveen' (5iie 
indictable  offence  and  another  indictatile  off'ence.'"i^ 
hareftere'tliose  cases  which  have  been  alluded  ti'at ., 
thetnr.''    l' mean  the  casr  of  Dude  v.  T'crcl^l.  and''" 
twtfb^Tlcrs,  in'wliieh  it  ai)])ears  to  ha\e  hecn  clearly  , 
the"6|pinioii  oF  tlie  courts  Iielow,  aud  the  opinion  of 
youttordships'  House,  that  although  the'inatiers'lff  *1 
alle'g'Stion  amounted  to    indictable   olfe'n'ce^,  ye'l;  U    ' 
the  parties  tliou^dit  proper  to  h^l\^'  actions,  tl'ie  De-*  . 
(endantS  in  respect  of  facts  wlueh  hai'[)c!U-(!  ahroat^"! 
would  be  entitled  to  have  commissions  t(i  exatiune' 
witHeSscs,'    and'  'the  fact    (hat    the    circu.ni^'anees'''"' 
alleged  "  applied  ■  to'  imTicfat)le  oitencLs'  wiiieh  vin-^'*' 
questionably    they    did;   was  not  a  fact  ivliieh  tiiis ^  * 

■       Houst    tlvoucjht    ought    to  'reiicl   tl'ie  '  nyiit'  to   tlip"" 
''onifrion  dei'criecs  Ip'tivil  actiuiis,  as' those  deleric'e^.. 

'fei^^StHeiJfc6'fcy^HWte^iV^^{>iiKof  %'6y  a-Mffi'*'^ 

of  equity.  ■h-jbinhi  jhnt  lorno  yIotI 

i^v&-i^f.-w^w;aic'ft(o^'^'^});^i.'^a^d'aiff?i'fe^^ 

iQ  tliayrc^'^ie^'fe/iii^l'y^'U'rirt^a'Sn'^^  fedbt^'fiW^' 
liave"iifitiy-''lla'ridl'6W''t'li^'n  %^  '^  H'AV  pVbceed^"; 

in  b(,-ffi'taie^';'^9ti:  kpi)i^«U"  ri;ti^^mt,.v4y%il!|  "  ^ 
■VOL  i'''''-'  -■■''■  '■'  ^r^viintii  'j(!f  if  .i'\]irjii  ^.ftSimtom 
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the  general  right  of  the  subject  to  condact  his  de- 
fence in  the  way  I  have  stated^  in  case  the  party 
thought  lit  to  proceed  by  way  of  civil  remedy.  I 
will  read  to  your  Lordships  the  reasons  assigned  io 
one  of  those  cases^  by  way  of  explaimng  the  view 
which  was  taken  of  this  question.  It  may  not  be 
improper  to  prefece  the  reading  of  them^  by  statii^ 
that  it  seems  to  have  been  some  time  ago  the  notion 
that  a  court  of  common  law  could  not  award  tiiese 
commissions  abroad ;  and  indeed  now  the  law  npon 
that  subject  stands  in  a  very  singular  state^  because 
if  a  plaintiff  brings  an  action  against  a  defendant^ 
in  the  Court  of  King^s  Bench,  and  if  that  defendant 
wants  a  discovery,  he  must,  of  course,  go  to  a  court 
of  equity.  If  he  wants  a  commission  to  examine 
witnesses,  he  must  likewise  go  to  a  court  of  equitf, 
unless  the  plaintiffs  will  consent  that  he  shall  have 
such  a  commission,  and  if  the  plaintiff  will  not  con- 
sent, the  mode  which  that  court  has  thought  prqier 
to  adopt,  is  to  say,  your  cause  shall  not  be  tried,  tiB 
you  do  consent ;  that  is  the  mode  in  which  they  make 
i  volunteer  of  a  man. 

What  the  state  of  the  law  was,  at  that  time»  in  i 
court  of  equity,  as  laid  down  in  this  book,*  I  tbhik 
may  be  pretty  well  ascertained  from  the  case  rf 
Davie  v.  f^erelst,  as  it  was  stated  by  Lord  ThurlofW^ 
then  Attorney  General,  and  by  Mr.  Madocks,  wfaon 
some  of  us  remember  as  a  pleader  very  weH  veiseJ 
in  equity.  The  order  was  for  a  commission  abroad^ 
and  so  on^  ajid  the  reasons  in  support  of  it  are  these; 
"  The  cMpder  appealed  from,  proceeds  upon  a  fiuidik- 
^^  mental  maxim  in  the  administratiou  of  justice, 
namely,  that  both  sides  arc  to  be  heard,  and  ^ 
parties  are  to  be  heard  by  their  evidence  and  idb^ 

*  Tbe  printed  casea  ia  D.  P. 
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'^  nesses  to  matters  of  fact.  Tlie  end  of  the  order  in 

"  qnestioD,  which  was  for  a  commission,  is  to  give 

the  Respondents  an  opportunity  of  bringing  over 

their  evidence  from  a  foreign  country,  to  maintain 

^'  the  troth  of  the  justification  which  they  have 

"  pleaded ;    the  courts  of  law  pay  an  attention  to 

"  audi  alteram  partem  J  as  far  as  the  powers  of  a  court 

'^  of  law  can  gOy  and  therefore  will  put  off  trials, 

^  upon  an  affidavit  made  by  the  Defendant,  showing 

'*  that  he  has  material  witnesses  abroad,   who  are 

''  expected  home  in  a  reasonable  time,  it  not  being 

"  the  fiiult  but  the  misfortune  of  the  party,  that  his 

^  witnesses  are  not  within  the  reach  of  the  process 

*  of  the  Court,  whereby  their  attendance  on  the  trial 

''  may  be  compelled.    This  reasoning  goes  only  to 

^  die  putting  off  the  trial  where  there  are  witnesses 

**  abroad  who  are  expected  to  be  here  in  a  reason-* 

^  able  time^  and  not  when  the  witnesses  were  not 

"  expected  to  be  here,  and  their  testimony  was  to 

*'  be  sought  by  sending  a  commission  to  them  instead 

"  of  waiting  for  their  coming  home  here  to  be  exa- 

*' mined;  but  where  witnesses  reside  abroad,  and 

"  etnnot  or  will  not  personally  attend  in  England, 

^  the  power  of  tiie  courts  of  law  is  at  an  end,  as 

'they    have  no   means    of  examining   witnesses 

"  abroad ;  but  the  Court  of  Chancery  having  an 

"  aathority  to  issue  commissions,  under  the  great 

^  leal,  for  various  purposes,  and  amongst  others  for 

^  eiamining  witnesses  in  causes  in  that  Court,  the 

"  nitors  Defendants  at  law  have  availed  themselves 

"  of  the  power  of  the  Court  of  Chancery  to  come  in 

"ind  supply  the  failure  of  justice,  by  preferring 

"  tlieir  bills  there,  containing  a  state  of  their  case, 

'^  Hid  of  the  proceedings  at  law,  with  the  Defendants' 

"nusforfeane  that  their  witnesses    being   resident 
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^^  abroad^  and  not  compellable  to  appear  at  the  trial, 
*^  they  cannot  have  the  benefit  of  their  testimony; 
"  and  therefore  praying  that  the  Court  will  relieve 
^^  them  against  this  accident,  and  grant  them  a  com- 
"  mission  for  the  examination  of  their  witnesses,  to 
^^  the  end  that  their  depositions  may  be  read  at  law; 
^^  and  as  it  would  be  nugatory  to  try  the  cause  without 
"  evidence,  praying  also  that  the  Plaintiff  at  law  may 
"  be  restrained,  by  injunction,  from  proceeding  in 
'^  the  meantime,  till  the  return  of  the  commission. 
Both  the  Court  of  Chancery  and  of  Exchequer,  as 
courts  of  equity,  have  always  entertained  these 
^'  bills  as  belonging  to  one  of  their  great  sources  of 
*^  jurisdiction,  the  relief  against  such  accidents  as 
"  are  beyond  the  power  of  courts  of  law  to  aid." 
(Now  if  the  courts  of  law  assume,  to  themselves 
a  power  to  interfere,  I  believe  I  may  venture  to  say, 
that  that  is  no  ground  for  destroying  the  mcure 
ancient  jurisdiction  of  the  Court  of  Chancery ;  there 
are  many  instances  in  which  the  courts  of  law  main- 
tain actions  on  equitable  principles.)  ^'  But  as  sodi 
^^  applications  occasion  a  delay  to  the  Plsuntiff  at 
*^  law,  therefore  courts  of  equity  have  regulated  the' 
'^  practice  of  issuing  injunctions,  in  such  cases,  with 
^^  great  care  and  caution.  The  injunction  issues  if 
^*  the  Plaintiff  at  law  delays  appearing  to  or  answer- 
**  ing  the  bill  beyond  the  periods  allowed  by  the 
^'  Court;"  (and  I  will  just  observe  in  passing,  that 
it  is  one  thing  to  put  in  an  answer  to  such  a  bill,  and 
quite  a  different  thing  to  file  an  affidavit,  because 
there  is  no  man  who  does  not  know  that  to  answer 
a  great  many  questions  put  to  him,  is  not  quite  so 
easy  an  operation  as  to  make  an  affidavit,  stating 
what  he  is  pleased  to  state,  without  having  any 
questions  asked  of  him;)  ^^  becausp  it  is  unjust  that 
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^  he  should  take  advantage  of  his  own  contumacy 
^*  or  delay  to  distress  the  Defendant.*' 

Then  he  proceeds  to  state^  "  policies  of  insurance 
**  have  afforded  numberless  occasions  for  the  exer- 
"  cise  of  this  jurisdiction  in  courts  of  equity,  where 
•^  the  underwriter  being  sued  upon  a  policy  made 
**  upon  a  ship  in  foreign  parts,  has  discovered  a 
"  fraud  in  the  policy  by  misrepresentation  of  the 
'^  true  state  of  the  ship  at  the  time,  but  cannot  show 
^  the  fraud  in  proof,  because  his  witnesses  are  in 
foreign  parts ;  and  many  other  foreign  transactions 
^  have  afforded  like  occasions,  so  that  the  use  of  such 
bifla  has  been  long  established,  and  the  increase 
of  commerce  has  augmented  their  use.** 
Now  I  believe  no  lawyer  of  any  experience  in  the 
Courts  of  Westminster  Hall,  particularly  of  pro* 
ceedings  in  the  Exchequer  with  reference  to  mat* 
ters  of  this  kind^  can  hesitate  for  one  moment  to  say 
that^  in  many  cases,  there  have  been  indictable 
offences  stated  as  the  grounds  of  defence  against 
policies  of  insurance,  frauds  which  might  have  been 
the  subject  of  indictment.    What  the  Courts  have 
said  is  this :  If  you  do  not  choose  to  indict  for  those 
frauds,  you  make  it  a  civil  action  to  all  intents  and 
purposes ;  and  if  that  be  true  as  to  one  species  of 
indictable  offence,  it  does  not  appear  to  me  on  what 
ground  it  is  not  true  as  to  another  species  of  indict- 
able offence.    Cases  must  arise  from  time  to  time 
which  are  new  cases  in  specie,  but  which  are  not 
new  cases  with  respect  to  the  general  principle  by 
which  they  must  be  decided.    With  reference  to 
these  cases  in  the  Exchequer,  a  very  learned  Counsel 
stated  at  your  Lordships*  bar,  that  they  were  so 
familiar  that  they  have  a  sort  of  repository  or  pigeon- 
Iiole,  I  think  he  called  it,  out  of  which  a  sort  of 
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form  or  precedent  was  drawn,  and  the  bill  mtglit 
be  all  false  from  the  beginning  to  the  end ;  but  tlill 
the  Court  proceeded  upon  it.  Whether  that  way  of 
filing  a  bill  should  or  should  not  be  approfttd  or 
disapproved  is  one  question ;  but  the  fact  tiiat  the 
courts  of  equity,  which  have  not  been  infimned 
how  those  bills  have  been  framed,  always  act  upon 
those  bill8,  only  tends  to  make  the  precedent  Hie 
stronger,  to  show  that  courts  of  equity  vnH  act 
where  there  are  allegations  of  that  kind  made,  which 
those  courts  must  suppoie  to  liave  been  properly 
made  until  the  ccmtrary  is  shown.  Upon  the  wlule, 
therefore,  it  does  appear  to  mq,  that  it  is  impasifl>le 
to  distinguish  this  case  from  other  cases  of  indictable 
offences  where  this  species  of  remedy  has  been  g^n 
in  courts  of  equity. 

I  do  not  enter  here  into  the  consideratioii 
whether  there  have  not  been  too  many  queistiMis 
Mked  upon  this  bill ;  *  whether  there  havd  mot  been 
questions  asked  upon  this  bill  that  may  not  pcoteps 
be  quite  pertinent  to  the  business  in  hand ;  nor  do 
I  now  enter  at  all  into  the  consideration  whetlMr 
the  commission  granted  should  or  should  not  be 
more  or  less  limited  either  as  to  the  subjects  into 
^ich  those  are  to  inquire  who  are  authorised  by 
that  commission  to  make  inquiiy,  or  whether  then 
should  or  should  not  be  a  limitation  in  point  of 
time  within  which  the  commission  is  to  be  returnedj 

*  Upon  the  hearing  in  the  Court  below,  the  Lord  Chancellor^  ia 
giving  judgment,  alluded  to  a  passage  in  Mr.  Philipps*  Law  d 
E^denoe  (p.  9S9),  in  which  i«  discussed  the  rule  of  the  coQrti  fi 
Cflwrnop  law,  as  to  putting  a  question  to  a  witnea,  ttodiag  to  d^fndi 
bii  character :  the  Lord  Chaqcellor  said,  '*  he  di^appioyed  of  ite 
practice  of  leaving  the  witness  to  refuse  to  answer  such  question,  and 
directing  or  permitting  the  jury  to  draw,  from  his  silenpei  an  idhmm 
nhfavoorable  to  his  character. 
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because  all  those  matters  I  apprehend  may  be 
a4ju9ted  by  applicalioa  to  the  Court  below ;  and 
the  Courts  below  are  in  the  constant  habit  of  regu* 
latifig  those  things  as  justice  may  require.  But  to 
aay  that  the  remedy  which  is  given  in  other  oases 
alttU  be  withheld  entirely  in  this  case  is  a  proposi- 
tion  to  which  I  certainly  could  not  feel  myself 
authorized  to  assent  in  giving  judgment  in  the 
Court  below.  On  the  best  consideratioa  I  have 
faeea  able  to  give  this  case,  I  can  see  no  reason  for 
•thiDkii^  that  that  judgment  was  wrong  in  its  prin- 
ciple ^  and  1  have  the  satisfaction  to  know  that  the 
^kible  and  Learned  Lord  to  whom  I  allude,  has  cer- 
tify not  been  able  to  introduce  into  his  mind  so 
much  of  doubt  as  I  have  introduced  occasionally^  iVl 
considering  this  case,  into  my  mind;  but  which 
.certauily  has  been  removed  from  that  mind  by  the 
consideration  and  attention  I  have  given  to  the  sub- 
ject I  shall  therefore  propose  to  your  lordships, 
oa  the  usual  questions  being  put»  that  this  judgnient 
be  reversed,  to  say  not  content ;  which,  if  adopted 
by  the  Howe,  has  the  effect  of  affirming  the  decree 
below. 

.  I  f hould  be  sorry  to  part  with  this  case  without 
aaying,  that  I  desire  that  it  may  be  understood,  that 
nothing  which  falls  from  me  is  to  be  considered  aa 
fttetitig  any  ojHnion  of  mine  with  respect  to  the  truth 
,of  one  word  that  is  contained  in  this  publication. 
The  simple  questicm  before  us  is  this :  A.  having 
.brought  an  action,  and  B*  having  justified  by  plead- 
.iig  that^  what  he  has  stated  in  his  publication  is  true, 
thd  simple  <|uestion  is — U  B.  entitled  bo  the  ordi- 
nary means  <tf  proving  the  laruth  of  bis  pleas  of  jus- 
tification ?  The  case,  I  think,  may  be  fiimpl^  sb  put. 
I  am  now  speaking  at  the  close,  perhaps^  of  a  very 
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long  judicial  life ;  and  certainly  at  a  period  very 
much  advanced  in  my  professional  life.    And  I  tike 
upon  myself  to  say,  that  I  do  not  know  any  tiling 
more  incumbent  upon  Counsel  and  upon  Judges, 
than  to  take  care  to  confine  their  observations  to 
the  cases  before  them,  both  in  pleading  and  in  judg- 
ment, in  such  a  manner  as  to  affect  the  character 
and  honor  of  parties  as  little  as  possible,  and  as  the 
circumstances  of  the  case  will  admit.     I  will  take 
the  liberty  to  add,  that  that  must  be  done  on  Ae 
part  of  the  Judge  without  favor ;  and  it  is  a  singular 
thing,  that  the  person  who  has  now  the  honor  to 
address  your  Lordships,  and  whose  anonymous  cor- 
respondence may  be  called  Legion,  has  received  a 
letter  of  admonition  from  some  such  correspondent; 
which  letter  of  admonition  informs  him,  that  all  the 
men  of  eminence  at  the  bar  think  that  this  de- 
cision is  wrong,  and  that  it  is  produced  by  the 
affection  which  the  Lord  Chancellor  is  supposed  to 
have  had  for   some  Mr.  Shackell,  or  some  such 
gentleman.    I  wish  my  anonymous  correspondent 
would  be  so  good  as  to  give  me  his  name^  and  I 
think  I  could  satisfy  him  that  I  have  never  disgraced 
myself  by  any  partiality  towards  any  suitor  what- 
ever.    Why  1  should  do  it  in  this  particular  case  ia. 
to  me  a  mystery, — it  may  be  otherwise  to  him.  Ha^^ 
he  given  me  an  opportunity  of  answering  his  lettwr 
in  another  way,  I  should  have  done  so ;  but  I  caOL 
only  answer  it  in  this  way  by  assuring  him,  that  Lf 
he  had  made  any  such  assertion  I  should  have  beea 
entitled  to  have  proved  that  it  was  a  libel ;  but  if  I 
had  complained  of  that  as  a  libel  in  a  civil  action, 
I  should  certainly  have  said  that  he  was  very  well 
entitled  to  file  a  bill  of  discovery,  and  to  have  had 
a  commission  to  examine  his  witnesses  abroad;  fw 
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I  do  not  believe  he  would  have  found  one  in  the 
country  in  which  I  have  the  honor  to  administer 
justice,  knowing  what  had  been  my  practice,  who 
would  have  confirmed  by  his  testimony  a  slander  so 
base  as  that  is.    * 

The  only  question  remiuning  is,  whether  in  this 
case,  your  Iiordships  should  give  costs.  Now  it  is 
a  case  that  in  its  particular  kind  is  new,  and  on  that 
ground  I  do  not  recommend  to  your  Lordships  to 
give  costs. 

Judgment  affirmed. 
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ENGLAND, 

(court  of  zing's  bench.) 

Gborge  Wightman,    *    .    -    Defendant  in  tkrpr. 

The  Defeadant  in  an  action  having  died  intestate  after  interlo- 
cutory judgment,  and  a  writ  of  inquest  of  damages  ekeMit«i) 
but  before  it  was  returned^  the  Plaintiff  declared  iii  MHiJBmIii 
against  the  administrator,  who  pleaded  fleve  iKfiwiiiiifri- 
vity  and  set  forth  in  his  pleas  divers  specialties  4iie  fcnd 
owing  from  the  intestate,  and  charging  the  estate.  Tlie 
Plaintiff  having  replied,  admitting  the  truth  of  the  pleas,  and 
praying  judgment  and  execution  of  the  goods  of  the  intestate 
quando  acciderinty  entered  up  final  judgment,  ^*  to  have  exe- 
cution against  the. Defendant  as  administrator  according  to 
the  force,  form  and  effect  of  the  said  recovety  j'*  no  re- 
covery having  been  before  stated  in  any  part  of  the  proceed- 
ings on  the  record,  and  no  final  judgment  having  bcMsn  given 
in  the  original  action,  and  no  provision  being  made  by  the 
judgment  for  the  payment  of  the  specialty  debts.— ffeld  that 
the  judgment  was  erroneous,  and  it  was  reversed  with  cotUm 

George  WIGHTMAN,  in  Michaelmas  term,  1811, 
commenced  an  action  of  trespass  on  the  caae  upon 
promises  against  the  Honourable  Vere  Poulett,  since 
deceased,  by  original  writ  of  Capias  ad  Respandoh 
duMj  returnable  in  the  King's  Bench,  to  recover 
damages  against  him  for  the  non-performance  of  tbe 
several  promises  and  undertakings  whereof  George 
Wightman  in  the  declaration  in  that  suit  complained, 
and  such  proceedings  were  thereupon  afterwaidi 
had  in  Hilary  term  then  next,  that  it  was  considered 
by  the  Court  that  George  Wightman  ought  to  re- 
cover his  damage  on  occasion  of  the  non-perform- 
ance of  the  said  several  promises  and  undertakings, 
and  thereupon  afterwards  in  that  same  Hilary  tenon 
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B  writ  of  inquiry  of  damnges,  directed  to  tbe  Sheriff     J^^-. 
of  Middlesex,  was  issued  •  oat  c  of  the  Court  return* 
able,  &c.,  commanding  the  SheriflF  by  the  oath  of 
twelve,  &c.,  to  inquire  what  damages  George  Wight- 
man  had  .sustained  ^^  "^^^  by  means  bf  the  premiabs 
as  for  his  costs,  &c.     After  interlocutory  judgment 
liad  been  so  given  and  the  writ  of  inquiry  of  damages 
awarded,  and  also  after  the  execution  thereof  by  the 
fiberiff  but  before  i^e  return  of  the  writ,  namely,  on 
tt«bout  the  Idth  day  of  March,  1812,  the  defendant 
%a  fte  action  died  intestate,  whereupoh  administration 
faf  the  goods,  &c.,  was  granted  to  the  Plaintiff  in  error. 
And  thereupon  George  Wightman  sued  out  a  ^mt 
citclre  faciaty  reciting  to  the  effect  helreiubefbre  set 
ibrfli}  aiid  that  although  the  damages  of  George 
-Wiglitmaii  had  been  assessed  to  a  certain  amount, 
to  wk  1,800/.  beside  his  costs  and  chaises,  yet  diat 
fiiiaLjudgment;  still  remained  to  be  given,  wfa^efore 
ituraa  commanded  to  the  Sheriff  that,  &c.,  he  riiould 
jnake  known  to  tiie  administrator^  &c.    lfV>  this  writ 
tiie  Sieriff  returned  nuOa  bdna  and  non  est  inventus^ 
Whereupon  an  alias  scire  facias  issued,  and  ihe  De*- 
lendast  bavkig  appeared,  the  Plaintiff  declared  upon 
tbfe  mrejkcias  in  the  usual  form.    To  this  declare- 
tfott  the  l>^?n&nt  pleaded  plene  admnisttmlt ^  re- 
citing certain  bonds  and  other  debts  by  specialty  to 
whieh  tte  esinte  of  has  intestate  as  he  pleaded  Was 
4iidile«    Hie  Plaintiff  by  his  replication  admitted  the 
«eveMl  matters  pleaded  to  betrue^  and  prayed  judg- 
;iMnt;  and  that  execution  might  be  adjudged  to 
4iim,  of  liie  damages  aforesaid,  to  be  levied  of  the 
^goods  and' chattdLs,  which  were  of  the  said  Vere  at 
ifjbm  time  of  his  death,  aad  which  should  tliereafter 
-«»ne  to  tile  hands  of  the  Plaintiff  in  error  as  ad- 
linnnMaatof^  to  be/  admiaislcred  according^  to  the 
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^18^7^    force,  form  and  effect  of  the  said  recovery.     And 
pouLEiT     afterwards  entered  up  final  judgment  in  the  foUow- 
wioH^TMAN.  ing words: — 

*^  Therefore  it  is  considered  that  the  said  George 
have  his  execution  against  the  said  John,  as  adminis- 
trator as  aforesaid,  according  to  the  force  form  and 
effect  of  the  said  recovery,  and  the  said  John  in 
mercy,  &c.*' 

Upon  this  judgment  or  award  of  execution,  the 
Plaintiff  in  error  brought  a  writ  of  error,  returnable 
in  Parliament,  to  reverse  the  judgment  or  award  of 
execution,  on  the  writs  of  scire  facias,  and  assigned 
errors  as  follows : — 

First — ^That  it  is  in  and  by  the  said  award  of  exe- 
cution set  forth  and  alLeged,  that  it  is  considered  by 
the  said  Court,  that  the  said  George  have  his  execu- 
tion against  the  said  John  as  administrator  as  afore- 
said, according  to  the  force,  form  and  effect  of  the 
said  recovery,  when  in  fact  no  recovery  is  pre- 
viously stated  in  any  part  of  the  said  proceedings, 
or  the  record  thereof,  to  warrant  the  said  award  of 
execution. 

Second — That  although  the  said  George  prays  the 
said  award  of  execution,  yet  it  doth  not  appear  that 
any  final  judgment  hath  been  at  any  time  ^ven  in 
the  original  action. 

Third — That  by  the  record  aforesaid,  it  appears 
that  execution  was  awarded  to  the  said  Geoi^ 
against  the  said  John  Poulett,  as  administrator  as 
aforesaid,  of  the  damages  in  the  said  writ.4>f  sci.fa^ 
mentioned  according  to  the  form  and  effect  of  a 
certain  supposed  recovery  therein  also  mentioned, 
although  no  such  execution  ought  to  have  been 
awarded,  neither  is  there  any  thing  in  the  sidd  pro- 
ceedings, or  the  said  record  thereof,  to  warrant  such 
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award  of  execution  to  the  said  George  against  the 

said  John  Poulett,  as  administrator  as  aforesaid.  poulbtt 

Fourth — ^That  by  the  record  aforesaid,  it  appears  wioutmam. 
that  judgment  was  given  that  the  said  George 
Wightman  should  have  his  execution  agwnst  the 
said  John  Poulett,  as  administrator  as  aforesaid,  in- 
stead of  such  execution  being  awarded  of  the  goods 
and  chattels  which  were  of  the  said  Vere,  at  the 
time  of  his  death,  and  which  should  thereafter  come 
to  the  hands  of  the  said  John,  as  administrator  as 
aforesaid. 

Fifth — ^That  it  doth  not  appear  in  or  by  the  said 
award  of  execution  against  the  said  John,  as  admi- 
nistrator as  aforesaid,  whether  the  said  damages, 
whereof  execution  is  so  awarded  as  aforesaid,  were 
to  be  levied  of  the  goods  and  chattels  which  were 
of  the  said  Vere,  at  the  time  of  his  death,  and 
which  should  thereafter  come  to  the  hands  of  the 
said  John,  as  administrator  as  aforesaid,  to  be  ad- 
ministered after  payment  and  satisfaction  of  the 
said  specialty  debts  in  the  said  pleas  to  the  said 
writs  of  set.  fa.  mentioned  and  set  forth,  or  whether 
such  damages  were  to  be  levied  before  payment 
and  satisfaction  of  those  specialty  debts. 

Sixth — ^iTiat  by  the  record  aforesaid,  it  appears 
that  execution  was  awarded  to  the  said  George  of 
the  damages  in  the  said  writs  of  sci./a.  mentioned, 
and  which  should  thereafter  come  to  the  hands  of 
the  said  John  Poulett,  as  adntinistrator  as  aforesaid, 
to  be  administered,  no  regard  being  had,  in  ifi^  skid 
award  of  execution,  to  the  debts  by  specialty,  in  the 
pl^as  to  the  said  writs  of  sci.  fa.  mentioned,  arid  to 
the  previous  discharge  thereof. 


POULBTf 

V, 

WIGRTIiAK« 
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1827:         For   the  PlaintiflF  in  error  :~The  Salidtor  Ge- 
neral.* 

The  proceedings^  as  detailed  and  set  forth  in  the 
writs  of  scu/a.,  and  the  judgment  and  award  of 
execution  thereon^  do  not  warrant  such  judgment  or 
award  of  execution ;  on  the  contraryi  such  judgmeofc 
or  award  of  execution  is  illegal,  and  must  manifestly 
work  injustice  to  the  Plaintiff  in  error:  inasmuch 
as  the  legal  effect  and  consequence  thereof,  is  to 
fix  him  with  payment  of  the  amount  of  the  da« 
mages  mentioned  in  the  award  of  execution,  out  of-, 
the  assets  which  have,  since  such  award  of  execu- 
tion, come  to  the  hands  of  the  Plaintiff  in  error,  as^ 
administrator,  even  though  such  assets  may  tun^ 
out  to  be  insufficient  to  satisfy  the  specialty  debtm 
mentioned  in  the  plea  of  the  Plaintiff  in  error. 

By  the  judgment  and  award  of  execution,  the 
damages  therein  mentioned  have  precedence  of  the 
speciidty  debts  enumerated  and  set  forth  in  the  ple« 
of  the  Plaintiff  in  error,  whereas  the  cause  of  actiozi 
in  the  suit  below  being  only  a  simple  cc^tract  debt, 
the  same  did  not  constitute  or  create  a  cbaorge  on 
the  estate  of  the  intestate,  legally  entitled  ta  priority 
over  those  specialty  debts. 

The  judgment  and  award  of  execution  of  the 
damages  ought  not  to  have  been  framed  in  general 
terms,  as  against  the  future  assets  of  the  intestate, 
which  after  the  giving  of  such  judgment  or  award 
of  execution  should  come  to  the  hands  of  the 
Plaintiff  in  error,  to  be  administered ;  but  on  the 
contrary  such  judgment  and  award  of  execution 
ought  to  have  been  confined  to  such  assets  as  might 
come  to  the  hands  of  the  said  Plaintiff  in  error,  as 
administrator,  after  payment  and  satisfaction  of  the 

•  Sir  N.  C.  TindaL 
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specialty  debts  in  the  plea  enumerated  and  set 
forth. 


No  Counsel  appeared  for  the  Defendant  in  error ; 
and  at  the  conclusion  of  the  argument  for  the 
Plaintiff  in  error^  the  Judgment  was 

Reversed^  with  35/.  costs."^ 


FOU LBTT 

V. 

WlORTWilll. 


It  IS  Gontraiy  to  the  pnu^tice  of  the  Houfe  to  give  costs  on  the 
of  a  Judgment ;  but  the  Lord  Chancellor  gave  them  in  this . 
IT,  ^^wCMmiB  the  Court  below  had  not  the  power  to  rerene  the  judg- 
venty  and  the  Plaiatiff  in  error  had  do  meant  of  relieving  himtelf 
hot  hf  writ  of  eiTor  to  the  House  of  Lords, 

Fer  tUs  iaforaatioa  aa  to  the  grounds  of  giving  eosts,  I  am  it- 
Ub^  la  Mr.  Cmnumy,  Iha  derk  «f  PariiaiMnt. 
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FLBTCHXR 

V. 

SONSBS. 


ENGLAND. 

(king's   bench  and   exchequer  CHABfBER*)   ; 


.J  ; 


Brice  William  Fletcher -   AppelloMd 

Lewis  Richard  Lord  Sondes    •  -  -  -    Responds 

V 

A  bond^  reciting  that  the  patron  of  a  rectory  had,  by  an 
strument  of  the  same  date,  presented  an  incumbent^  \ 
that  he  had  agreed  to  resign  upon  request  of  the  patroiij 
the  owners  of  the  advowson  for  the  time  being,  for  the  ^ 
pose  of  enabling  him  or  them  to  present  one  of  the  t 
younger  brothers  of  the  patron,  when  capable  of  holding, 

Heldy  (reversing  the  judgment  of  the  Courts  of  King's  Bci 
and  Exchequer  Chamber)  that  such  a  bond  is  simoniacal  a 
void,  on  the  ground  that  such  an  agreement  is  a  benefit 
the  patron,  and  contrary  to  the  statute  31  Eliz.  c.6«a 
{semble)  the  common  law. 

Held  also,  that  from  the  recitals  of  such  a  bond,  it  must  be  i 
tended  that  such  presentation  was  made  in  consideration 
the  agreement  to  resign,  and  that  it  is  not  necessary 
allege  that  fact  in  pleading. 


This  was  an  action  brought  by  the  Defendant 
error,  in  the  Court  of  King's  Bench,  against  t3 
Plaintiff  in  error,  on  his  bond,  dated  on  the  16th 
November,  in  the  penal  sum  of  12,000/.  The  d 
claration  was  in  the  common  form,  not  setting  o 
the  conditions  of  the  bond.  The  PlaintiflF  in  en 
suffered  judgment  by  default,  according  to  t 
statute  8th  and  9th  IVilliam  and  Maryy  c.  1 1 ;  wha 
upon  the  Defendant  in  error  set  out  the  conditio 
of  the  bond,  alleging  a  breach  of  the  condition,  a 
praying  a  writ  of  inquiry  to  ascertain  the  truth 
such  suggestion,  and  assess  the  damages  sustain 
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by  the  Defendant  in  error.  The  condition  stated  18^7. 
tpon  the  record  recited  that  ^^  Lord  Sondes  was  the  FLsreHBR 
atron  of  the  rectory  of  Kettering,  which  had  be-  soiTdbs. 
ome  vacant  by  the  death  of  the  late  incumbent ; 
nd  that  Lord  Sondes,  by  writing  under  his  hand 
lad  seal,  bearing  equal  date  with  the  bond,  had  pre- 
lented  Brice  William  Fletcher  to  supply  the  vacancy, 
od  to  be  rector  of  the  said  rectory,  in  order  that  he 
night  be  instituted  and  inducted  thereto  by  the 
Moper  ordinary;  and  further  reciting  that  Brice 
K^Uiam  Fletcher  had  agreed  to  resign  the  rectory 
Qto  the  hands  of  the  proper  ordinary,  upon  such  re- 
piest  or  notice  as  thereinafter  mentioned,  so  as  that 
he  rectory  might  thereby  again  become  vacant ;  to  the 
ntent,  and  for  the  purpose  that  the  Lord  Sondes,  his 
icirs  or  assigns,  or  other  the  person  or  persons  who 
hould  for  the  time  being  be  the  owner  or  owners 
>f  the  advowson  of  the  said  rectory,  might  be  en- 
Wed  to  present  thereto  anew  either  the  Honourable 
lenry  Watson,  one  of  the  younger  brothers  of  Lord 
Jondes,  or  the  Honourable  Richard  Watson,  his 
foungest  brother,  when  such  of  them  to  be  so  pre-  • 
^nted,  should  be  capable  of  taking  an  ecclesiastical 
t>enefice."  The  condition  was,  that  if  Brice  William 
Fletcher  should,  upon  the  request  of  Lord  Sondes, 
Ws  heirs  or  assigns,  or  other,  &c.,  or  upon  notice  in 
writing  to  be  left  for  him,  by  Lord  Sondes,  his  heirs 
or  assigns,  or  other,  &c.,  at  the  rectory  or  parsonage 
^(Hise  of  the  said  rectory,  and  within  one  month 
^r  such  request  made  or  notice  left,  absolutely 
wid  effectually  resign  and  deliver  up  the  said  rectory 
^  parish  church  of  Kettering,  with  the  appur- 
*^^ces,  into  the  hands  of  the  proper  ordinary  or 
^rdian  of  the  spiritualities,  for  the  time  being, 
^Aerebyor  so  as  that  the  said  rectory  and  parish 

^OL.  I.  L 
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V. 

SONDES. 
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1827.  church  of  Kettering  should  become  and  be  abso- 
lutely vacant,  and  Lord  Sondes,  his  heirs  or  assignSi 
or  the  person,  &c.,  might  be  thereby  enabled  to  pre- 
sent anew  to  the  said  rectory  and  parish  church  of 
Kettering,  either  the  said  Henry  Watson  or  Richtfd 
Watson,  when  capable,  &c.  &c.,  then  the  obligatioo 
to  be  void,  otherwise  to  be  and  remain  in  full  force. 
The  breach  assigned  was  that  Henry  Watson^  one 
of  the  younger  brothers  of  the  Defendant  in  error, 
on  the  nth  of  October,  1820,  became  capable  of 
taking  an  ecclesiastical  benefice ;  that  the  Defendant 
in  error  was  desirous  that  the  I^mntiff  in  enor 
should  resign  the  living,  that  he  might  present  the 
said  Henry  Watson,  and  requested  him  so  to  do, 
but  that  he  had  refused  to  make  such  resignation,  tXk 
damage  of  the  Defendant  in  error  of  12,000/. 

Upon  this  suggestion,  a  writ  of  inquiry  was  exe- 
cuted before  the  Chief  Justice,  and  a  special  joiy 
assessed  the  damages  at  10,000  /.,  for  which  judgment 
was  entered  up.     Upon  this  judgment,  the  PlaintiflP^ 
in  error  brought  a  writ  of  error  in  the  £xcheqa^=r 
Chamber,  where  judgment  was  affirmed,  witboiA: 
argument ;  whereupon  a  writ  of  error  was  brougb;^ 
in  the  House  of  Lords. 

The  case  was  argued  with  great  learning  aM3 
abihty,  by  Mr.  Shadwell  and  Spankie,  Serjeant,  f«f 
the  Plaintiff  in  error,   Bosanquet,  Serjeant^  aarf 
Pepys  for  the  Defendant  in  error.* 

After  the  argument  the  House  directed  the  fol- 
lowing question  to  be  submitted  to  the  judges ;—  j 
, "  Whether  sufficient  matter  appears  upon  the  re- 
cord to  show  that  either  by  statute  or  common 
law,  the  bond  upon  which  the  action  of  the  De- 

*  The  points  argued  and  the  authorities  cited  are  aoticed  ia  At 
opioions  of  the  Judges. 
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fendant  in  error  was  brought  in  this  case,  and     ^  ^^f*^-. 
stated  upon  the  record  to  bear  equal  date  with  the    pletcheii 
writing  of  presentation  therein  mentioned,  is  void     sondk^. 
cft  illegal  ~ 

Upon  this  question  the  judges  *  not  being  agreed, 
gave  their  opinions  seriatim  : 

Mr.  Justice  Gaselee  (after  stating  the  facts)  pro^ 

eeeded  as  follows : — ^The  ground  of  objection  which 

has  been  taken  to  this  bond  is  that  it  is  simoniacal, 

amd  not  only  contrary  to  the  statute  of  31  EUz.  c.  6., 

but,  also,  to  the  common  law  and  public  policy. 

But  another  question  has  been  raised  at  the  bai*, 

Aether,  admitting  this  objection  to  be  good,  it  can 

be  taken  advantage  of  in  the  present  state  of  the 

record,  or  whether  there  should  not  have  been  a 

plea  averring  that  the  bond  was  given  in  considera* 

tion  of  the  presentation  ?    It  will  not  be  necessary 

to  consume  much  time  in  the  consideration  of  this 

question,  because  it  appears  to  me  to  be  impossible 

to  read  the  condition  of  the  bond  with6ut  coining 

to  the  conclusion,  that  the  bond  was  given  in  con- 

sWeration  of  the  presentation,  arid  if  so,  it  is  un-  • 

ii€cessary  to  introduce  any  specific  averment  of  that 

feet. 

I  shall,  therefore,  confine  my  observations  to  the 

^    pfecipal  question,  whether  special  resignation  bonds, 

Jr   for  the  purpose  of  presenting  particular  persons 

i    when  capable  of  taking  the  benefice,  are  legal,  and 

■    irhether  the  persons  mentioned  in  this  condition  are 

such  in  whose  behalf  such  a  stipulation  may  be 

miAe  ?    Of  course  I  confine  myself  to  special  resig- 

Hfttion  bonds,  because,  since  the  case  of  Fft/tche 

and  the  Bishop  of  London^  which  was  decided  in  this 

HMise  in  the  year  1783,  I  am  precluded  from  con- 

*  Bayley,  Holroyd,  aad  littledale,  Judged,  p^it  no  o^on. 

Ii9 


V. 
SON  DBS 


148  CASES  IN  THE  HOUSE  OF  LORDS 

1827.      tending  that  a  general  resignation  bond  can,  under 
FLBTciiBR     any  circumstances,  be  supported.    Before  the  de- 
termination of  that  case  by  this  House,  there  had 
been  many  cases  in  which  it  had  been  decided  by 
the  courts  below  that  general  resignation  bonds 
were  upon  the  face  of  them  good,  and  were  not  to 
be  avoided  except  by  plea  showing  them  to  have 
been  originally  made  upon  some  corrupt  contract 
not  appearing  upon  the  bond  itself,  or  that  an  ill 
use  was  endeavoured  to  be  made  of  them,  by  at- 
tempting to  put  them  in  force  for  improper  pur- 
poses ;  in  which  latter  case  the  remedy  was  an  ap* 
plication  to  a  court  of  equity  for  an  injunction  to 
restrain  their  being  put  in  suit.    It  is  true  that  ifl 
some  of  the  cases  before  Ffytche  and  the  Bishop  of 
London,  doubts  had  been  thrown  out  as  to  the  va- 
lidity of  general  bonds  of  resignation,  but  in  most, 
if  not  all  the  cases,  special  bonds  for  legitimate  pur- 
poses, among  which  the  presenting  the  patron  him- 
self, his  son,  or,  (as  one  of  the  cases  has  it,)  bis 
friend,  were  held  to  be  good.  And  it  is  surely  quit& 
evident  that  there  is  a  manifest  distinction  betweeim^ 
general  and  special  bonds  of  resignation,  in  asi>muil^ 
as,  if  the  patron  wishes  to  sell  the  advowson,  it  i^ 
much  more  valuable  by  means  of  a  general  bond  otf 
resignation,  the  purchaser  can  at  any  time  compe 
a  vacancy.    This  cannot  be  in  the  case  of  a  specift^^ 
bond  like  the  present,  but  on  the  contrary,  as  i 
general  the  party  intended  to  be  presented  i^  un 
age  when  the  bond  is  given,  the  consequence  of  hi 
being  presented  would  be  the  putting  in  a  youpge^ 
life,  which  would  generally  reader  the  advowsa: 
less  valuable  as  an  object  of  sale. 

The  first  case  with  which  I  shall  trouble  yo 
Lordships  is  Johnes  v.  Lawrence,*  which  is  thus  r 

*  Cro.  Jac.  248.  See  also  p.  274. 
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ported  by  Croke,  J.,  twenty-one  years  only  after      1827. 
passing  the  Slst  of  Elizabeth  : — ^'  Debt  upon  an  ob-    plbtchbr 
ligation  of  1000  marks  conditioned :  whereas  the     goiToBi. 
obligee  had  procured  from  Queen  Elizabeth  letters 
of  presentation  to  the  church  of  Stretham,  and  was 
to  present  Lawrence,  intending  when  his  son  John 
should  be  capable  to  procure  another  presentation 
of  him  to  the  said  church,  if  the  said  obligor,  within 
three  months  after  his  request,  upon  his  presenta- 
tion, admission,  institution,  and  induction  to  the 
said  church,  should  resign  his  benefice  absolutely ; 
that  then  the  obligation  shall  be  void.    The  De- 
fendant pleads  that  he  was  not  requested ;  and  issue 
jomed  thereupon  and  found  for  the  Plaintiff,  and 
mored  in  arrest  of  judgment :  First,  that  it  appears 
by  the  condition  of  the  bond  to  be  a  simoniacal  con- 
tract, and  against  law,  and  therefore  the  obligation 
void,  sed  mm  allocatur,  for  there  doth  not  any 
siniony  appear  upon  the  condition.     And  such  a 
condition  is  good  enough,  and  lawful,  wherefore  it 
was  it  was  adjudged  for  the  Plaintiff.    Afterwards 
ft  writ  of  error  was  brought  upon  this  judgment  in 
the  Exchequer  Chamber,  and  the  principal  error  in- 
nsted  upon  was,  that  this  condition  is  against  law, 
fi>r  it  appears  upon  the  condition  entered,   that  it 
was  for  simony,  which  makes  the  obligation  void ; 
but  all  the  judges  of  the  Common  Bench  and  Barons 
of  the  Exchequer  held,  that  the  obligation  and  con- 
ation are  good  enough ;  for  a  man  may  bind  him- 
sdf  to  resign,  and  it  is  not  unlawful,  but  may  be 
iqxm  good  and  valuable  reasons,  without  any  colour 
of  nmony :  As  to  be  obliged  to  resign  if  he  take 
aac^her  benefice,  or  if  he  be  non-resident  for  the 
qiBce  of  so  many  months,  or,  as  this  case  is,  to  re- 
figa  upon  request,  if  the  patron  will  present  his 
son  thereto  when  he  should  be  of  age  capable  to 
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1B27.  ^e  it.  But  if  it  had  been  averred  that  it  waa^ier 
flWcber  colorem  simonii ;  viz. — If  he  did  not  suffer  the  patron 
to  enjoy  a  lease  of  the  glebe  or  tithes,  or  if  he  did 
not  pay  such  a  sum  of  money,  that  had  been  simonyi 
and  it  is  possible  might  have  made  the  obligation 
void.  But  as  this  ease  is,  there  doth  not  appear  any 
oause  to  adjudge  it  to  be  void  for  simony  ;  where* 
fore  the  judgment  was  affirmed." 

The  doctrine  in  the  ease  of  Johnes  v.  Lawremct^ 
was  adopted  and  acted  upon  in  the  subsequent  case 
of  Babington  v.  fFood  :*  ^'  Debt  upon  an  obligatioii 
conditioned :  whereas  the  Plaintiff  intended  to  pr^ 
sent  the  Defendant  to  such  a  benefice,  that  if  the 
Defendant,  at  any  time  after  his  admission,  inatitu* 
tion  and  induction,  at  the  Plaintiffs  request  resigned 
the^  said  benefice  into  the  hands  of  the  ^IKshop  of 
London,  that  then,  &c.  The  Defendant  upon  oyer 
of  the  condition,  demurred  generally.  And  this  wa« 
argued  by  Grimston  for  the  Plaintiff,  and  by  Cal* 
throp  for  the  Defendant,  who  showed  that  the  cause 
of  demurrer  was,  for  that  the  condition  of  the  bond 
being  to  resign  upon  request  of  the  patron,  it  is 
simony  and  against  law ;  so  the  bond  void.  But  aU 
the  Court  conceived  that  if  the  Defendant  had  averred, 
that  the  obligation  was  made  to  bind  him  to  pay  such  a 
sum,  or  to  make  a  lease  or  other  act  which  appears  in 
itself  to  be  simony,  then  upon  such  a  plea,  peradven^ 
ture  it  might  have  appeared  to  the  Court  to  be 
simony,  and  might  have  been  a  question  whether 
such  a  bond  for  simony  should  be  void  :  but  as  it  is 
pleaded  by  way  of  demurrer  upon  the  oyer  of  tiie 
condition,  it  doth  not  appear  that  there  is  any  simony; 
for  such  a  bond  to  cause  him  to  resign  nwy  be  good, 
and  upon  good  reason  and  discreti<»i  required  by  tibe 

^  Cio.  Gar.  180.  Halt  220.  &  C. 
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patron,  viz.~  If  he  be  non-resident,  or  takes  a  second  1 827. 
benefice  by  a  qualification,  or  the  like;  and  a  prece-  flbtcu«m 
dent  was  shown  in  octavo  Jacobi,  betwixt  Johnes 
and  Lawrence,  where  such  a  bond  was  made  to  resign 
a  benefice  upon  request,  when  the  son  of  Johnes 
came  to  be  twenty-four  years  of  age,  to  the  intent 
that  he  might  be  presented  unto  it :  and  it  was  ad- 
judged good  in  the  King's  Bench,  and  affirmed  on  a 
writ  of  error  in  the  Exchequer  Chamber,  and  of  this 
opinion  was  all  the  Court ;  whereupon  judgment 
was  given  for  the  Plaintiff.  Hatton,  who  reports 
the  same  case,  says,  that  upon  error  brought  in  the 
Exchequer  Chamber  the  judgment  was  affirmed 
{Jones J  220.  S.  C.)  accordingly,  and  that  it  was 
affirmed  in  error  upon  viewing  the  precedent  of 
Johnes  v.  Lmjorence^ 

In  that  case  it  does  not  appear  that  the  condition 
of  the  bond  was  to  resign  in  favour  of  any  particular 
person,  but  generally;  but  it  is  obvious  that  the 
case  turns  mainly  upon  Johnes  v.  LawrencCy  which 
it  treats  therefore  as  an  express  authority. 

In  an  anonymous  case,  reported  in  3  Mod.  54, 
in  which  a  general  bond  of  resignation  was  held 
good,  although  Mr.  Justice  Powel  states  his  opinion, 
*^  that  when  first  the  judges  held  these  bonds  good,  if 
they  had  foreseen  the  mischief  of  them,  they  would 
have  been  of  another  opinion."  Yet  he  considers 
tlmt  the  patron  having  a  son  of  his  own,  who  may 
he  capable  of  a  benefice,  it  is  an  honest  intent :  and 
Juatioe  Blincow  says,  ^'  Here  is  a  particular  circum- 
stance why  it  should  not  be  thought  simony ;  be* 
cause  it  is  a  sum  much  above  the  value  of  the  bene- 
fice :  if  indeed  it  had  been  for  a  sum  of  less  value,  it 
might  be  intended  perhaps  that  the  parson  would 
rather  pay  it  than  resign :'  and  be  it  remembered. 
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18^27.       Justice  Twiaden  saidy  ^^  he  had  known  such  a  bond 
FLBTCHER    held* good  twelve  times ;  so  it  would  be  hard  to  op^ 
pose  it  DOW,  there  appearing  no  simony  in  the  coik 
dition,  and  the  Defendant  not  averring  any." 

What  proportion  the  penalty  in  this  bond  of 
1 2^000 /.,  bears  to  the  value  of  the  living  does  not 
appear ;  but  it  must  be  taken  for  granted  the  bond 
was  bon4  fide  given  for  the  purpose  mentioned  in 
the  condition.  If  it  were  really  colourable,  and  the 
real  intention  was  that  there  should  be  no  resigna- 
tion, but  that  the  patron  should  receive  the  penalty, 
it  should  have  been  pleaded,  and  that  might  have 
altered  the  case. 

The  case  of  HiUlard  v.  Stapyllon  ^  is  thus  reported: 
^^  The  gu^ian  of  an  infant  presented  to  a  living, 
and  took  a  bond  from  the  incumbent  to  resign  within 
two  months  after  request  of  the  patron  or  his  heirs, 
it  being  designed  that  he  should  have  the  living  him* 
self  when  capable.    The  patron  afterwards  died  an 
infant  at  the  University,  leaving  two  sisters  his  heirs, 
who  pressed  the  incumbent  to  resign,  and  for  not;^ 
doing  it,  put  the  bond  in  suit,  and  recovered  judg — 
ment;   and  this  bill  was  brought  to   be  relievi 
against  the  bond  and  judgment.   And  it  was  proi 
in  the  cause  that  they  had  treated  with  the  incum — 
bent  to  sell  him  the  perpetual  advowson,  and  haA 
said  that  if  he  would  not  give  700/.  for  it,  they  wonk/ 
make  him  resign.    The  Lord  Keeper  said,  the  proof 
in  this  case  lies  on  the  Defendants'  part,  and  unless 
they  make  out  some  good  reason  for  removing  Mniy 
he  should  certiunly  decree  against  the  bond.   Bonds 
for  resignation  have  been  held  good  in  law.    The 
statute  of  31  Elizabeth  against  simony,  made  the* 
penalty  upon  the  lay  patron ;  and  he  did  not  remems^ 

*  Equity  Gases  abridged. 
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ber  any  case  of  resignation  bonds  before  that  statute,      1827. 
and  they  have  been  allowed  since  only  to  preserve    ,i.rrcHBii 
the  living  for  the  patron  himself,  or  for  a  child,  or  to 
restrain  the  incumbent  from  non-residence  or  a 
vidoua  course  of  life ;  and  if  any  other  advantage 
be  made  thereof,  it  will  avoid  the  bond :  and  where 
it  is  general  for  resignation,  yet  some  special  reason 
mast  be  shown  to  require  a  resignation,  or  he  would 
not  suffer  it  to  be  put  in  suit.    If  it  should  not  be  so, 
ttoiony  will  be  committed  without  proof  or  punish- 
ment.   A  particular  agreement  must  be  proved  to 
recign  for,  the  benefit  of  a  friend  who  would  be  pre- 
sented, and  without  such  agreement  the  bond  ought 
not  to  be  sued,  but  for  misbehaviour  of  the  parson, 
and  here  are  proofs  in  this  case  of  endeavours  to  get 
money  out  of  the  Plaintiff:  and  he  decreed  a  perpe- 
toal  injunction  against  the  bond,  and  satisfaction  to 
be  acknowledged    upon    the  judgment,   and  the 
Buntiff  to  give  a  new  bond,  of  200  /.  penalty,  to 
resign,  but  that  not  to  be  sued  without  leave  of  the 
Court.'* 

It  is  difficult  to  say  why  there  should  be  a  new 
ixmd,  the  party  intended  to  be  presented  being  dead. 
And  in  Ambler ^  268,  the  Lord  Chancellor  is  stated 
to  have  said,  that  the  Lord  Keeper  went  too  far ; 
tmt  I  cite  the  case  to  show  that  there  was  then  no 
idea  that  a  bond  to  resign,  for  a  son  or  even  a  friend 
tf  the  patron  to  be  presented,  was  illegal ;  the  only 
ground  of  applying  to  the  Court  of  Chancery  being 
tbe  ^  ill  use  tiiat  had  been  made  of  it." 

So  in  Peele  v.  CapeL^  Capel,  on  presenting 
Ptele  to  a  living,  took  a  bond  from  him  to  resign 
when  the  patron's  nephew  came  of  age,  for  whom 
the  living  was  designed.    When  the  nephew  was  of 

*  1  Strange,  534. 
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1827.  s^iy  instead  of  requiring  a  resignation^  it  was  agreed 
between  them  all  that  Peele  should  continue  to  lioid 
the  living,  paying  30/.  per  annum  to  the  nephew. 
Peeie  makes  tlie  payment  for  seven  years^  but  re^ 
fusing  to  pay  any  more,  the  patron  put  the  bond  in 
suit,  and  then  Peele  comes  into  the  Court  for  an 
injunction^  and  to  have  back  his  30/.  per  annunu 
On  the  hearing  the  Chancellor  granted  the  injune- 
tion^  not  (as  he  said)  upon  account  of  any  defect  in 
the  bond  itself,  which  he  held  good^  but  on  aecoant 
of  the  ill  use  that  had  been  made  upon  it.  And  ii 
to  the  money,  it  being  paid  upon  a  simoniacal  con* 
tract,  he  left  the  Plaintiff  to  go  to  law  for  it. 

These  are  all  the  pases  respecting  special  resigns* 
tion  bonds  which  I  have  met  with  before  the  de-  ^ 
cision  of  Ffytche  v.  the  Bishop  of  London.     I  pfo- 
ceed  now  to  those  which  have  arisen  during  tbe 
succeeding  period  of  forty-three  years.    The  first  h 
Bagshaw  v.  Batleyy^  which  was  an  action  on  a  boiM^ 
given  by  the  Defendant  on  his  appointment  to 
curacy   of  the  free  chapel  of  Wormhill,  in 
county  of  Derby,  which,  after  reciting  that  the  De — 
fendant  had  agreed  to  be  constantly  and  duly 
dent  at  the  curacy  house  there:  and  in  default 
such  residence,  to  resign  and  deliver  up  the 
within  one  month  after  request  or  notice  in  writiHf^^ 
left  at  the  curacy  house,  so  that  the  patron  migis^ 
present  anew,  was  conditioned  for  such  resignatiofSy 
in  default  of  such  constant  and  due  residence,  80 
that  the  patron,  the  obligee,  might  present  anei^i 
discharged  of  all  charges  and  incumbrances  docte 
and  suffered  by  the  obligor,  and  for  the  not  eoax* 
mitting  wastes  or  dilapidations  upon  the  houses  ot 

*  4  Teim  Eepom,  78. 
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lands  belonging  to  the  cpracy.    To  thia  the  fio^      1827. 

foidant  pleaded  several  pleas:    1  at.  That  he  had 

resided  at  the  curacy,  and  bad  not  committed  w 

au£fered  wastes  or  dilapidations.    2dly.  That  after 

his  appointment  to  the  ouracjy  he  had  a  genevsi 

lieense  from  the  obligee  to  reside  elsewhere.    Re^ 

plication:    1st.   That    the    Defendant  voluntarilj 

absented  himself  from  the  7th  day  of  April,  1790^ 

to  the  8th  of  April  in  the  year  following,  and  that 

the  Plaintiff  had  given  him  notice  to  resign,  which 

he  had  refused  to  do.    2dly.  That  after  the  time 

when  the  supposed  license  was  granted,  viz.  on  7th 

April,  1790,  the  Plaintiff  countermanded  and  re-> 

voked  the  license,  and  that  the  Defendant  absented 

^umself,  &c.  as  in  the  former  replication.    To  both 

tiiese  replioations  there  was  a  general  demurrer.* 

Sutton,  in  support  of   the  demurrer,  contended^ 

first,  that  the  bond  was  illegal  and  void ;  and  se* 

ctmdly,  that  the  license  was  general,  and  could  not 

be  revoked.    First,  the  bond  is  illegal,  because  it 

plftced  the  incumbent  under  the  undue  control  of 

the  patron,  after  the  presentation,  and  after  the  re* 

It^n  between  them  had  ceased,  and  a  new  relation 

^  sprung  up  between  the  incumbent  and  the  or-« 

Wintry,  to  whom  only  he  owed  obedience.    The 

nght  oi  presentation  in  the  patron  is  a  public  trust, 

vid  not  a  mere  private  interest.    Tjbe  duties  of  the 

utcmubent  are  prescribed  by  the  municipal  la;ir> 

^  the  canons  and  ordinances  of  the  churdi,  and 

tiifiitfore  it  was  not  competent  to  the  patron  to  im* 

poae  any  private  condition  of  his  own  creating  be^ 

yoad  those  which  the  civil  and  ecclesiastical  hkw 

^ve  deemed  it  necessary  to  require.    With  respeefe 

^  Ae  residence  required  by  the  bond,  that  is  car* 

^  much  fiirtiier  than  the  law  requires  it,  for  the 
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1827.      (Statute  of  Henry  VIII.  qnly  imposes  certain  penal- 
'ties,  niuch  itiferior  to  that  imposed  by  this  bond  for 
tioti-residence :  and  besides,  there  may  be  various 
d^fdnce^  to  an  action  on  that  statute,  as  amongst 
others  residence  upon  another  living  by  dispenst- 
tiott,  i^hereas  there  can  be  no  excuse  under  this  un- 
less th6  license  of  the  patron  be  such.  And  further, 
in  this  case  the  living  itself  is  to  become  vacant: 
again  too  in  this  case  the  penalty  is  to  become  due 
to  the  patron,  in  case  of  dilapidations,  in  which  he 
has  no  sort  of  interest,  that  being  but  the  sole  con- 
cern of  his  successor.   The  eflFect,  therefore,  of  this 
bond,  is  to  raise  to  the  patron  a  special  interest  in 
the  exercise  of  a  public  trust,  which  by  law  he  was 
not  invested  with. — Chambre,  conti'a.  was  stopped 
by  the  Court. — Lord  Kenyori  said,  I  cannot  bring 
myself  to  entertain  a  doubt  upon  this  case*    It  has 
been  argued  that  the  patron's  right  of  presentation 
is  a  niere  trust ;  it  is  so  to  some  purposes,  but  not 
to  all.     It  is  a  trust  coupled  ^vith  an  interest,  for  it 
is  a  subject  of  a  conveyance  for  a  valuable  cour 
sideration,  which  is  not  the  case  with  a  naked  trust 
As  soon  as  the  Defendant  was  presented  to  liie 
living,  he  was  bound  to  take  upon  himself  all  Ae 
duties  of  an  incumbent;  to  reside  upon  the  living, 
to  take  upon  himself  the  cure  of  souls,  and  to  ke^ 
the  house  in  proper  repair :  now  this  bond  was  only 
entered  into  for  the  purpose  of  securing  a  perform** 
ance  ot  all  these  duties,  which  by  law,  and  without 
the  bond,  he  was  bound  to  discharge.    I  avoid  say* 
ing  any  thing  respecting  the  case  of  the  Bishop  ^ 
London  v,   Ffytche  :    when  that  question    cornea 
again  before  the  House  of  Lords,  they  will,  I  have 
no  aoiibt,  review  the  former  decision,  if  it  should 
become  necessary.    It  is  sufficient  for  me,  in  dedd-. 
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ing  the  present  case,  to  say,  that  it  pfi^Dot  V;^.^ 
yerned  by  that,  for  here  the  Plawtiflf  dops  nftt  qs^ 
for  the  resignation  of  the  i^cumbent,  but  njere^y 
for  a  performance  of  those  duties  which  in  mprAljty^ 
religion^  and  law,  he  ojught  to  do-  I  am  therefore 
clearly  of  opinion,  that  a  bond  for  the  performance 
of  these  duties  is  not  illegal. — ^Justice  Bull^r.s^ii.d,  I 
cannot  find  any  immorality  or  illegality  in  this  bond. 
It  is  the  duty  of  the  incumbent  to  reside  on  his 
living,  and  to  be  regular  in  the  discharge  of  hi3 
duties.  Now  this  requires  nothing  more  :  it  .onj(y 
requires  him  to  do  what  the  law  would  have  com- 
pelled him  to  do  without  it.  Justice  Grose  tv&s  of 
the  same  opinion.    Ashurst  was  absent.  ^       , . 

Although  in  this  case  the  bond  was  not  for  ,re;* 
signation  to  tlie  patron,  or  to  any  relatioQ,  of^  his 
becoming  capable  and  desirous  of  taking , it,  yet  it 
amounts  to  a  decision  of  the  Court,  that  the  giving 
of  a  special  bond  of  resignation  is  not  in  all  cases 
illegal.  .     t 

The  next  case  was  precisely  in  point  with  the 
present.  It  is  Partridge  v.  W/iiston.*  The  con- 
dition of  the  bond,  after  stating  the  presentation  of 
the  Defendant  to  the  rectory  of  Cranwick  and  the 
vicarage  of  Methwold,  in  Norfolk,  recites  ^n  agree- 
ment to  be  personally  resident  in  one  or  other  of 
tbese  parishes,  or  in  Northwold,  which  is  contiguous 
to  both,  without  absence  for  eighty  days  in  any  one 
year :  to  serve  the  cure  of  these  two  parishes  him- 
self, if  his  health  would  permit;  and  not  to  serve 
the  cure  of  any  other  parish  while  he  held  those : 
thai;  as  the  two  livings  together  were  a  comfortable 
provision  for  one  clergyman,  though  neither  of  them 
separately  was  such,  the    Defendant  had  agreed 
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1827.  never  to  resign  one  without  the  other:  that  the 
Haintiff  had  a  son  about  fourteen  years  of  age,  who 
probably  would  take  orders^  and  might  be  desiroirt 
of  taking  these  livings ;  and  therefore  the  De* 
fondant  had  agreed,  in  that  events  to  resign  botii  ^ 
livings,  upon  three  months'  notice  to  be  givtii  bf 
the  Plaintiff,  in  order  that  the  Plauitiff*8  son  migfair 
be  presented  thereto :  the  bond  was  conditioned  to 
perform  this  agreement,  and  to  keep  in  good  repdf 
the  rectory  house  and  chancel  of  Cranwick,  and  the 
vicarage  house  of  Methwold.  The  Court,  imdeN 
standing  that  it  was  intended  to  cany  this  cas^  up 
to  the  House  of  Lords,  gave  judgment  for  (lie 
Plaintiff,  without  hearing  any  argument.  They  said/ 
as  this  case  was  not  precisely  similar  to  that  ct  the 
Bishop  of  London  v.  FfytchCy  they  were  bound  by 
the  established  series  of  precedents  to  give  judg^ 
ment  for  the  Plaintiff.  I  do  not  find  that  the  eaie 
was  ever  carried  further. 

The  next  case  is  not  one  for  a  resignation  bond 
with  respect  to  an  ecclesiastical  benefice,  but  I  mte 
it  for  the  purpose  of  showing  the  opinion  of  Lmd 
Kenyon  on  the  point  now  in  question.    It  is  the 
case  of  Legh  v.  Lewis^*  where  the  patron  of  a  achoot 
had  taken  a  general  resignation  bond  on  the  i^ 
pointment  of  the  master.  Lord  Kenyon  said,  in  the 
instance  of  ecclesiastical  livings,  every  rector  has  a 
freehold  in  his  rectory ;  yet  it  was  never  doabted 
but  that  resignation  bonds  for  certain  purposes,  and 
up  to  a  certain  extent,  at  least,  were  bindings  though 
they  put  an  end  to  the  freehold. — Justice  Lawrence 
doubted  whether  the  appointment  could  be  made 
otherwise  than  for  life ;   but  he  says  it  is  true  tibat  a 
bond  may  be  taken  to  enforce  the  obserya&ee  of 
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those  datiM  wUch  by  kir  are  required  to  be  p6]>       18^7. 
formed  by  the  appointee  of  an  office^  but  then  it     plstcrer 
should  be  so  expressed  in  the  condition.  soNAtt. 

In  3  Bosanquet  and  Puller ^  231,  this  case  is  re« 
ported  in  the  Bxcheqaer  Chamber,  and  judgment 
affirmed  without  argument,  it  not  sufficiently  ap*: 
pearing  on  the  record  that  the  office  of  schools- 
master  was  such  as  ought  to  be  deemed  a  freehold 
office. 

In  Newman  v.  Neuman^^  upon  a  bond  to  pay 
certain  sums  of  money  on  the  conveyance  of  an 
estate,  having  an  advowson  appurtenant,  to  the 
obligor ;  and  in  case  a  living  should  become  vacant 
during  the  life  of  the  son  of  the  obligee,  and  he 
should  be  qualified,  to  present  him ;  and  if  he  should 
be  under  age,  and  it  should  be  necessary  to  present 
another,  to  procure  such  other  to  resign  when  the 
son  should  be  of  age ;  it  became  unnecessary  to 
decide  whether  the  latter  part  of  the  condition  was 
good. — Justice  Le  Blanc  says,  the  reason  for  mak- 
ing an  exception  in  favour  of  a  condition  for  pre* 
aenting  a  son  might  be  because  it  was  not  for  a 
money  consideration.— Justice  Dampier  says,  if  a 
bond  to  resign  in  favour  of  a  particular  person  were 
necessarily  void,  the  objection  would  have  been 
good  in  Johnes  v.  Lawrence ;  but  a  stipulation  to 
resign  in  favour  of  a  specified  person,  does  not  seem 
to  be  open  to  the  same  objection  as  if  it  were  to 
resign  generally,  because  the  latter  makes  the  in- 
cumbent but  a  mere  tenant  at  will  to  the  patron. 
I  know  that  since  the  case  of  the  Bishop  of  London 
V.  Ffytchty  it  has  been  considered  that  bonds  to  re- 
sign in  iavour  of  specified  persons  are  not  illegal. 

In  Lord  Kirkcudbright  v.  Lady  Kirkcudbright  f ,  a 

^  4  Manle  and  Sdwyo,  66.  t  8  Vei.  51. 
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J^^Il,     bond  was  given  to  pay  100/.  a  year  until  the  obligee 
FLETcusR     should  be  instituted  and  placed  in  possessioii  of  a 
living  in  the  Church  of  England,  then  to  pay  him  so 
much  as  with  the  value  of  the  living  shall  amount  to 
150/.    lliere  was  also  an  agreement  by  Lord  Kirk- 
cudbright to  enter  into  orders  and  take  the  living, 
and  if  he  did  not  the  bond  was  to  be  of  no  avail.  The 
obligor  having  died  intestate,  the  obligee  filed  a  bill 
praying  an  account,  and  that  the  arrears  of  his  an- 
nuity might  be  paid  him.     ^^  The  Lord  Chancellor 
expressed  gi'eat  doubt  as  to  the  validity  of  the  bond : 
observing,  that  it  was  void  on  many  accounts  ;  it  is," 
he  says,  ^^a  corrupt  agreement  for  taking  holy  orden 
such  as  the  Court  ought  to  decree  to  be  delivered  up. 
The  policy  of  the  ecclesiastical  constitution  of  the 
country  requires,  that  a  man  should  take  orden 
without  any  reference  whatever  to  considerations  oT 
that  nature.    There  is  no  objection  to  the  bond  itself 
except  as  connected  with  this  agreement  at  the  sanies 
time  for  a  pecuniary  consideration  to  take  holy  orders^ «. 
Another  objection  to  the  bond  is,  tliat  the  father  iss 
put  under  these  circumstances,  that  he  is  to  solicL^ 
the  benefit  of  patronage  for  this  pecuniary  considenif* 
tion  moving  from  himself;  the  policy  of  the  Ixv^ 
supposing  the  patron  to  look  for  persons  the  best 
that  can  be  recommended  to  him,  which  excludes 
pecuniary  considerations.    The  cause  stood  over  is 
order  that  this  point  might  be  considered.     It  was 
ultimately  decided  that  the  obligee  had  not  perform^ 
ed  the  conditions,  inasmuch  as  he  had  only  taken 
deacons'  orders,  and  had  not  answered  whether  he 
meant  to  enter  into  priests'  orders.    That  case  con- 
tains no  decision  upon  the  validity  of  special  resigna- 
tion bonds,  though  the  Lord  Chancellor,  speaking  of 
resignation  bonds  in  general,  states  himself  to  have 
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DO  doobt  that  they  were  generally  against  the  poHey       1827. 
of  the  law^  and  says,  that  the  question  of  their  ks-    ttkrcHSR 
gality  would  never  have  perplexed  him  if  there  had      som^^m. 
not  been  so  many  authorities.** 

Another  ease  has  been  referred  to  in  the  ar^^ 
menty*  where  a  bond  of  resignation  had  been  given 
m  favour  of  a  particular  individual  and  not  to  accept 
i  bishopric.  The  application  was  for  an  injunction, 
priadpally  on  the  ground  that  the  bond  as  to  the  re* 
agnation  which  had  been  given  in  consequence  of 
s^)p06ed  directions  in  a  will,  had  been  so  given  by 
mistake,  it  having  been  afterwards  discovered  that 
it  was  intended  by  the  testator  that  the  party  should 
be  presented  without  any  such  obligation.  The 
iMd  Chancellor  said,  it  was  very  difficult,  upon  the 
pleaifings  in  the  Bishop  of  Lmdim  v.  Ffytche,  to  re^ 
coDcile  the  distinction  between  general  and  particu- 
lar bonds  of  resignation  with  the  principle  on  which 
tbe  House  of  Lords  made  that  decision ;  but,  he 
adds,  '*  it  would  not  however  become  me,  having  re- 
gard to  what  is  the  present  state  of  the  law  on  this 
subject,  to  interpose  in  a  court  of  equity  on  the 
gnrand  that  this  is  a  particular  bond  of  resignation, 
altiiough  I  agree  that  this  Coiu*t,  if  it  has  a  concur- 
lent  jurisdiction,  is  not  bound  to  wait  for  the  deci- 
lioii  of  a  court  of  law,  yet  reasonable  caution  requires 
a  court  of  equity  not  hastily  to  pronounce  bad  a  bond 
understood  to  be  good  at  law,  and  it  would  at  least 
be  proper  to  leave  that  question  to  be  reconsidered 
at  law«    The  injunction  was  refused. 

The  last  case  to  be  found  on  the  subject  is  ex  parte 
BtmeTj  Rowlatt  v.  Rowlattif  The  father,  on  the 
marriage  of  his  son,  gave  a  bond  to  trustees,  inter 

•  Dashwood  V.  Pejton,  in  18  Ves.  27. 
t  1  Jacob  and  Walker,  230. 
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1 827.  aliOf  for  performance  of  a  covenant  in  the  setdemeiiti 
whereby  he  covenanted,  that  until  the  son  ahooUi 
become  the  actual  incumbent  of  the  redxwy  of  Ncurth 
Benfleet,  or  should  be  in  the  enjoyment  of  nomt 
oth/sr  benefice  or  ecclesiastical  preferment  whiok  he 
might  hold  during  his  life,  of  the  yearly  value  ef 
600/.  at  the  least,  or  until  his  deaths  he  would  pay 
him  an  annuity  of  200  /.  The  father  became  a  bank? 
rupt ;  the  petition  was  presented  by  the  son  and  hil 
trustees  to  prove  in  respect  of  the  bond.  It  a|^ 
peared  that  the  son  had  been  presented  to  a  living  of 
600/ .  a  year,  but  had  given  a  bond  to  resign  in  &voiir 
of  two  sons  of  the  patron,  when  either  of  liicm 
should  be  qualified  and  willing  to  be  presented  to  i^ 
and  instituted  and  inducted.  The  eldest  son  took 
orders,  and  the  living  was  in  consequence  resigned 
within  two  years  after  the  presentation.  It  was  eouv 
tended,  that  the  son  having  been  presented  the  coKh 
dition  was  satisfied ;  on  the  other  hand,  it  was  said, 
that  having  been  presented  on  a  condition  to  resiga 
and  a  bond  given  to  that  effect,  it  was  a  benefice 
that  could  not  have  been  retained  for  life*  The 
Lord  Chancellor  said,  still  he  might  have  held  it  fiiv 
life,  he  might  if  he  chose  have  kept  the  living  sad 
forfeited  the  bond  ;  you  may,  however,  if  you  Uke, 
take  a  case  into  the  Court  of  King's  Bench.  Tha 
reporter  says,  the  matter  stood  over  for  the  Plaintiff 
to  consider  whether  they  would  take  a  case,  wfakh 
they  afterwards  accepted,  but  it  is  understocxl  thsfc 
they  have  since  declined  to  persevere  in  it. 

I  apprehend  that  case  could  only  have  been  di- 
rected upon  the  ground  that  the  Court  of  King'a 
Bench  might  have  held  the  bond  legal ;  fiur  if  it  WM 
simoniacal,  the  party  could  not  have  held  the  living, 
even  if  he  had  paid  the  penalty^    For  the  presenta- 
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tion  would  have  been  absolutely  void,  and  eonse^     ^1^^ 
quently  not  a  satisfaction  of  the  condition. 

I  have  now  gone  through  all  the  cases  I  can  find 
respecting  special  resignation  bonds,  extending  over 
a  period  of  200  years ;  in  none  of  which  has  such  a 
bond  been  held  bad ;  in  many  it  has  been  expressly 
determined  to  be  good,  and  admitted  to  be  so  in 
most  of  those  in  which  validity  of  general  bonds  of 
resignation  has  been  disputed  or  denied.  In  one 
or  two  of  the  latest  cases,  indeed  in  the  Court  of 
Chancery,  it  has  been  stated  to  be  very  difficult  upon 
the  pleading  in  the  case  of  the  Bishop  of  London  v. 
Ffytche,  to  reconcile  the  distinction  between  general 
and  particular  bonds  of  resignation  with  the  principle 
OB  which  the  House  of  Lords  made  that  decision. 
The  main  principle  upon  which  the  decision  pro« 
ceeded,  aj^ara  to  me  to  have  been  the  enabling  the 
patron  to  have  made  a  greater  profit  on  the  sale  of  . 
tlie  advowson,  and  the  converting  the  tenure  of  the 
incumbent  into  a  tenancy  at  will.  This  I  have  already 
stated  not  to  be  applicable  to  the  case  of  a  bond  to 
resign  in  favour  of  a  particular  person.  The  only 
objection  applicable  to  a  special  in  common  with  the 
gmeral  resignation  bond  appears  to  be  the  reducing 
the  tenure  from  an  absolute  freehold  for  life  to  one 
fnr  a  less  period,  but  however  that  might  be  avails 
able  if  the  objection  had  been  made  for  the  first 
time,  the  practice  as  to  special  bonds  appears  to  have 
been  too  long  acted  upon  and  acquiesced  in  now  to 
call  it  question. 

Under  these  circumstances,  therefore,  can  a  court 
of  law  now  adjudge  that  they  are  bad ;  particularly 
when  it  is  considered  that  the  consequence  of  hold«* 
ing  them  to  be  so  must  be  to  submit  to  two  severe 
ptnaities  those  who  have  been  acting  upcm  a  practice 
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1827.  of  Upwards  of  two  centuries,  and  which  has  never  yet 
been  declared  illegal,  and  in  many  instances  expressly 
determined  to  be  legal?  Those  penalties,  if  the 
bond  be  considered  as  illegal,  under  the  statute  of 
Elizabeth^  extendmg  to  the  forfeiture  of  the  pre- 
sentation and  two  years'  value  of  the  benefice. 

The  provisions  of  the  statute  apply  "  to  any  persoUy 
&c.  who  shall  present  or  collate  for  any  sum  of 
money,  reward,  gift,  profit,  or  benefit,  whatsoever, 
directly  or  indirectly,  or  for  or  by  reason  of  any  pro- 
mise or  agreement,  grant,  bond,  covenant  or  other 
assurance  of  or  for  any  sum  of  money,  reward,  gift, 
profit,  or  benefit,  whatsoever."  It  is  not  contended 
that  this  case  comes  within  any  of  the  words  of  the 
statute  except  the  word  Benefit,  and  it  is  said  that 
a  resignation  bond  in  favour  of  a  son  is  a  benefit  to 
the  father,  inasmuch  as  it  relieves  him  from  making 
any  other  provision  for  him,  which  he  would  other- 
wise be  bound  to  do.  To  this  I  answer,  that  this  is 
not  the  species  of  benefit  which  the  statute  contem- 
plated. A  general  resignation  bond  may  be  so,  as  I 
before  stated,  as  it  enhances  the  value  of  the  living 
if  sold  during  the  incumbency,  and  amounts  to  a 
sale  with  the  means  of  procuring  an  immediate  va- 
cancy. But  if  this  be  so  considered,  it  would  be 
equally  a  benefit  when  the  father  presents  the  son 
on  a  fair  vacancy,  or  even  where  he  presents  himself; 
in  either  case  it  may  be  said  he  makes  the  presenta- 
tion a  means  of  providing  for  an  expenditure  he  must 
necessarily  incur;  and  therefore,  circuitously,  at 
least,  a  source  of  profit  to  himself.  The  statute  has 
never  yet  been  intended  to  operate  to  that  extent ; 
and  the  observation  made  at  the  bar,  that  upon 
looking  at  the  8th  section  the  word  benefit  must  be 
taken  to  mean  a  pecuniary  benefit^  and  that  the  two 
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clauses  ought  to  have  a  similar  coDstraction^  appears       1827. 
to  me  to  be  entitled  to  considerable  weight.  flbtchbb 

It  might  perhaps  be  urged,  that  in  this  case  it  does 
not  appear  that  the  patron  was  bound  to  provide  for 
his  younger  brother,  and  therefore  it  can  be  in  no 
sense  a  benefit  to  the  patron,  which  it  is  but  fair  to 
consider  the  meaning  intended  by  the  statute  to  be 
applied  to  the  word  benefit,  coupled  as  it  is  with  the 
words  sum  of  money,  reward,  gift,  or  profit.  But  it 
seems  to  me  to  be  sufficient  to  say  the  act  has  never 
been  held  to  extend  to  bonds  of  this  description ; 
that,  on  the  contrary,  they  have  been  uniformly  held 
good  in  Westminster  Hall,  and  that  it  would  be  con- 
trary to  the  principle  universally  acted  upon  with 
respect  to  penal  law,  viz.  that  they  are  to  be  strictly 
construed,  now  to  extend  it  to  them. 

But  it  is  asked,  admitting  a  resignation  bond  in 
favour  of  a  son  to  be  good,  to  what  degree  of  rela- 
tionship and  to  what  number  of  persons  is  it  to 
extend  ?  To  this  I  answer,  that  it  must,  like  many 
other  cases,  depend  upon  what  shall  be  considered 
reasonable.  With  respect  to  the  present  case,  such 
a  bond,  in  favour  of  a  more  remote  degree  of  rela- 
tionship than  a  brother  has  been  held  good ;  for  in 
the  case  of  Peek  v.  Capely  before  cited,  the  bond 
was  in  favour  of  a  nephew;  and  in  Rowlatt  v.  Row- 
laity  where  the  bond  was  in  favour  of  two  sons,  when 
either  of  them  should  be  qualified,  no  objection  was 
taken  on  that  ground ;  but,  on  the  contrary,  a  pre- 
sentation, accompanied  by  such  a  bond,  was  consi- 
dered as  a  satisfaction  of  the  condition  to  pay  an 
annuity  until  the  party  should  be  in  the  enjoyment  of 
a  benefice  wl)ich  he  might  hold  for  his  life.  It  is 
also  to  be  observed  that  the  statute  of  Elizabeth  is 
not  confined  to  bonds  and  securities,  but  extends  to 
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1827.  any  promise^  agreement,  grant,  bond,  covenant,  or 
FLETCHMK  dHy  othcr  assurance.  If  therefore  the  bond  in  this 
soifDBf.  c^^  ^3  illegal,  and  avoids  the  presentation,  the  same 
rule  applies  to  every  verbal  promise  or  honorary  en- 
gagement, expressed  or  perhaps  only  implied,  aurety 
then  it  is  necessary  to  pause  before  a  decision  is 
adopted,  which  may,  in  its  consequences,  involve  in 
the  guilt  of  simony  and  the  penalties  of  the  statutes, 
parties,  than  whom  none  would  be  more  abhorrent 
from  such  an  offence,  into  whose  contemplaticm  it 
could  never  for  a  moment  have  entered  that  they 
were  acting  illegally,  in  making  or  accepting  rettg* 
nations,  under  circumstances  sanctioned  by  the 
practice  of  centuries  and  the  current  of  legal  deci* 
sions,  and  who,  from  their  peculiar  station  in  society^ 
would  have  been  the  last  to  put  themselves  in  the 
smallest  hazard  of  having  it  imputed  to  them  for  an 
instant,  that  they  had  concurred  in  or  lent  thek 
sanction  to  any  act,  of  the  legality  or  propriety  of 
which  a  doubt  could  be  entertained. 

Another  objection  taken  to  these  bonds,  is  the 
oath  upon  institution,  but  this  seems  to  me  to  be 
be^ng  the  question.  The  oath  is^-^^  I  do  swear 
that  I  have  made  no  simoniacal  pajrment,  contract^ 
or  promise  •**  Now,  before  the  giving  of  such  a  bcmd 
can  be  cotisidered  a  breach  of  the  oath,  it  must  be 
determined  that  such  a  bond  is  a  simoniacal  e<mtrae& 
Bishop  Gibson 'i^  contends  that  this  oath,  whether  hi* 
terpreted  by  the  plaui  tenor  of  it,  or  according  to  the 
language  of  former  oaths,  in  the  notions  of  the  cik 
tholic  church,  concerning  simony,  is  against  all  pro- 
mises whatsoever ;  and  he  states  that  in  the  year 
1391,  in  Archbishop  Courtenejfs  decree  againsk 
chappe  ckurchesy  the  oath  is — ^^  Quodque  oblig^H 

^  Codcix  p.  802* 
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Hon  sunty  nee  earum  amicipro  se,  Juratorid  out  pecw-       1827* 
Hitirid  cautioner   d6  ipsis  beneficiis  reaigyiandis  vel    flbtchbr 
permutandis.''    But  I  should  conclude,  by  the  omis-* 
sion  of  this  part  of  the  oath  m  the  canons  of  1603,  it 
was  intended  that  it  should  no  longer  be  included, 
or  at  least  that  it  was  considered  as  not  being*  in* 
eluded ;  for  in  the  Irish  canons,  which  were  made 
thirty-one  years  afterwards,  it  was  provided  that  if 
any  clei^  or  other,  with  his  consent,  should  seal  any 
bond,  or  sell  to  any  person  or  persons,  with  condi- 
tion of  resignation  of  his  benefice,  he  shall  be  holden 
j^lty  of  simony,  and  proceeded  against  according  to 
the  severity  of  the  ancient  canons  in  that  behalf. 

As  another  ground  of  objection  to  these  bonds,  it 
is  asked  what  power  is  there  after  the  resignation 
made,  to  compel  the  patron  to  present  the  person 
in  whose  favour  it  is  made>  or  to  com{)el  such  persoti 
to  accept  it,  or  having  been  instituted,  to  prevent  his 
resigning  the  benefice  to  a  vendee  immediately^  af*^ 
terwards  ?  And  it  is  said  that  neither  the  Bishop 
nor  the  Chancellor  can  compel  such  presentation  to 
be  made.  To  this  I  answer,  that  the  resignation  is 
to  be  made  to  the'Bishop.  Upon  its  being  tendered^ 
be  has  a  right  to  inquire  into  the  reason  of  it,  and 
mpcm  finding  it  is  the  consequence  of  a  resignation 
bondf  or  any  other  engagement  to  resign,  he  may 
tty  be  will  not  accept  the  resignation,  unless  the 
{M^dii  comes  at  the  same  time  prepared  to  make 
the  presentation  t  where  the  party  who  presented  i0 
under  age,  at  the  time  when  the  engagement  id 
entered  into,  and  as  soon  as  he  comes  of  age  pro^ 
ettres  himself  to  be  admitted  into  priest's  orders^  it  is 
a  pretty  strong  proof  of  his  readiness  to  accept  the 
MvingI  With  respect  to  the  second  part  of  the  offet 
to  resign  the  living  immediately^  or  within  a  very 
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1827.      short  time  after  institution^  is  a  pretty  strong  proof 
of  the  resignation  being  obtmned  from  an  interested 
motive^  and  would  probably  induce  the  Bishop  not 
to  accept  it.    But  the  legality  or  illegality  of  the 
bond  cannot  depend  on  what  course  the  Bishop 
would  pursue,  and  the  probability  is  that  he  would 
not  refuse  to  act  according  to  what  the  courts  of 
law  had  decided  upon  the  question.     If  any  real  in- 
convenience should  be  found,  it  would  be  in  die 
power  of  the  legislature  to  enact  that  the  resigna- 
tion shall  be  conditional  only,  and  be  void  if  the 
persons  in  whose  favour  it  is  made  be  not  presented 
within  a  certain  period.  It  certainly  has  been  deter- 
mined that  the  party  does  all  he  can  to  comply  .with 
the  condition,  by  tendering  his  resignation ;  yet  if 
the  Bishop  refuses  to  accept  it,  the  bond  is  forfeited. 
But  upon  this  I  would  observe,  that  if  where  the  in- 
cumbent has  done  all  he  jc^an  to  perform  the  obligir- 
tion,  the  bond  is  still  put  in  suit,  it  can  only  be  foe 
an  unlawful  purpose :  in   that  case  I  apprehend  wt^ 
court  of  equity  would  grant  an  injunction. 

To  the  observation  that  it  may  be  difficult  or  im^— 
possible  to  ascertain  the  fact ;  the  \ms wer  is,  that  i£ 
there  is  any  suspicion  respecting  it,  a  bill  in  eqmt^ 
may  be  filed  for  a  discovery,  and  if  the  discovery 
does  not  render  the  party  liable  to  penalties,  it  will 
be  ordered.  This  was  done  in  the  case  of  the  Bishop 
of  London  v.  Jbfytche,^  and  it  is  remarkable,  that  th€^ 
noble  and  learned  lord,  who  so  ably,  and  so  succesfl^ 
fully,  combatted  the  legality  of  resignation  bond0» 
while  he  was  in  the  profession,  adopted  the  doctrine 
of  Westminster  Hall,  and  had,  in  that  very  caetey 
over- ruled  a  demurrer  which  had  been  pleaded,  on 
the  ground  that  a  discovery  might  expose  the  parti^i 

*  1  Brown's  Reports  in  Cbancery,  9& 
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to  penalties^  and  wUch  must  have  been  allowed^  had       1827. 
Us  lordship  then  been  of  opinion  that  the  transac-     flftchbr 
tion  was  illegal. 

I  have  cautiously  abstwied  from  entering  into  the 
question,  how  far  bonds  of  this  description  are  or 
aie  not  consistent  mth  public  policy ;  and  I  have 
dme  so,  because  however  proper,  if  the  case  were 
new  and  doubtful,  it  might  be  to  take  this  question 
into  consideration,  yet  if  the  case  is  not  new,  but 
such  bonds  have  been  held  good  for  centuries,  as  it 
appears  to  me  they  have  been,  it  is  now  too  late  to 
oimsider  that  question  in  a  court  of  law,  and  if  it  is 
considered  right  to  put  a  stop  to  them  on  the  ground 
of  public  policy,  the  legislature  are  the  proper  per- 
sons to  do  so.    Were  the  case  new,  I  am  not  pre- 
pared to  say  it  might  not  be  proper  to  prevent  the 
^?iQg  of  these  bonds ;  but  if  so,  it  seems  to  me 
Aat  it  would  be  the  proper  course  to  put  an  end  tp 
iliem  altogether,  and  not  to  make  a  distinction  in 
finronr  of  those  which  it  has  been  said  are  good  be- 
cause they  only  enforce  the  performance  of  those 
duties  which  are  required  by  law  to  be  performed. 
If  tbe  law  requires  the  performance  of  a  duty,  why 
not  trust  the  enforcing  such  performance  to  those 
aattiorities  to  which  the  law  of  the  country  has  en- 
trusted it,  and  who  have  the  power  of  determining 
how  far  any  regulations  for  the  rigid  performance 
may  or  may  not  be  relaxed  or  dispensed  with  ?  Why 
k  iC  necessary  to  call  in  the  assistance  of  the  patron, 
and  give  him  the  power  of  enforcing  it  by  a  more 
severe  punishment  than  the  law  would  inflict,  and 
the  inflicting  of  which  would  confer  an  advantage 
OQ  tiie  patron,  which  the  ordinary  process  of  the 
law  would  not  give  him. 
With  respect  to  oae  of  the  cases  in  which  a  bond 
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182?^     of  resignation  has  been  allowed,  namelf^  ttiat  of 
^LBTCH^R    non- residence^  t  am  not  sure  that  the  caad  stated 
foNDfis.     upon  that  subject,  does  proceed  from  ao  pure  ■ 
motive  as  has  been  attributed  to  it.    Take  for  in- 
stance, the  case  of   Whiston  v.  Partridge^  befioie 
cited.    The  condition  is^  that  the  party  shall  reftd^ 
without  absence  of  eighty  days  in  any  one  ytar. 
When  it  is  considered  that  at  the  period  when  this 
bond  was  entered  into,  absence  of  eighty  days  in  die 
course  of  any  one  year  put  an  end  to  any  lease 
which  might  have  been  made  of  the  tithes^  or  any 
part  of  the  benefice3  one  is  compelled  to  conjectaie 
that  there  was  some  other  reason  for  the  insertimi  of 
that  provision^  than  the  good  of  the  church,  or  tbe 
punctual  performance  by  the  incutnbent  of  the  dn^ 
ties  of  his  situation. 

I  forbear,  however^  to  say  more  upon  this  topici 
because,  as  it  appears  to  me,  the  practice  of  g^vmg 
these  bonds  has  too  long  prevailed,  and  has  beetl 
too  often  recognized  as  legal,  to  permiC  it  to  be  al« 
tered  by  any  other  than  legislative  authority.    For 
these  reasons,  and  upon  the  most  attentive  and  fsSk 
eonsideration  I  have  been  able  to  give  to  the  aiiUho* 
rities,  I  feel  myself  bound  to  state  my  humble  op 
nion : — ^That  sufficient  matter  does  not  appear  i^m 
the  record  to  show  that  either  by  tiie  statute  or 
common  law,  the  bond  upon  which  the  action  of  dit 
Defendant  in  error  was  brought  in  tbe  court  belM 
stated  upon  the  record  to  bear  equal  date  With  <hl 
writing  of  presentation  therein  mentiobedj  is  VM 
and  illegal. 

Mr.  Baron  Hulloch. — After  much  refleetioii  and 
research  upon  the  subject,  I  have  arrived  at  a  ^ 
ferent  conclusion  from  that  which  is  the  result  sC 
the  deliberation  of  my  learned  brother*    But  I  con- 
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cur  hi  the  ofHnioil  which  has  been  stated,  and  which       18^7. 

I  have  reflsOD  to  believe  is  the  opinion  also  of  all  the    ELETCHBa 

learaed  Judge*  now  present ;  that  this  record  dis^ 

clote9  Buffieient  matter  to  show,  that  the  bond  in 

qaestion  was  given  in  consideration  of^  and  as  the 

prioe  of  the  presentation  of  the  Plaintiff  in  error  to 

the  rectory  of  Kettering.    For  a  considerable  time  I 

feit  much  difficulty  on  this  part  of  the  case ;  be* 

cause^  although  no  plain  unlettered  man  can  peruse 

tbe  condition  of  this  bond  without,  as  it  seems  to 

me,  at  once  perceiving  that  such  was  the  fact ;  yet 

atiU  it  i4>peared  to  me  to  be  doubtful  whether  that 

eonclution  was  more  than  an  inference  which,  how* 

ever  well  warmnted  in  ordinary  cases  of  construction^ 

was  yet  insufficient^  in  the  absence  of  distinct  and 

\    pmtive  averment,  to  warrant  a  coiirt  of  law  in  act* 

0k   ing  upon  it,  in  a  case  where  the  question  is,  whether 

K.  the  parties  to  the  contract  have  acted  in  contraven* 

^  tioQ  or  violation  of  the  enactment  of  a  penal  statute^ 

^  fat  all  cases  in  which  the  charge  involves  in  it  a 

bitach  of  violation  of  a  penal  statute,  it  is  essentially 

necessary  that  the  act  charged  should  be  brought  by 

express  and  positive  allegations  within  the  language 

ittd  letter  of  the  statute.    I  apprehend  that  if  the 

Defendant  below  had,  in  this  case,  been  advised  to 

•jl    have  pleaded  specially,  instead  of  suffering  j  udgment 

^    ta  go  agunst  him  by  default,  his  plea  would  have 

T     ibotm  by  precise  and  positive  allegations,  that  this 

I     bond  was  given  in  consideration  of  and  for  and  as  the 

piiee  Gi  the  presentation,  and  that  the  presentation 

was  made  or  conferred  in  consideration  of  and  in 

Jttttra  for  the  bond.    A  plea  so  framed  would,  if 

eifeaUished  in  point  of  &ct>  have  brought  the  case 

directly  and  unequivocally  within  the  language  of 
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1827,  the  statute.*  Further  reflection,  however,  and  oJ>- 
portunities  of  conversing  upon  the  subject,  have 
satisfied  me,  that  it  is  clear,  from  the  language  of 
the  condition  itself,  that  this  bond  was  given  in  con- 
sideration of  and  for  the  presentation,  and  that  die 
presentation  was  made  in  consideration  of  the  bond; 
in  short,  that  this  instrument  was  the  result  of  bactef' 
and  contract  between  the  obligor  and  the  oblige^ 
for  and  in  respect  of  this  living. 

The  condition  of  the  bond  commences  wiUi  a  le- 
cital,  that  the  obligee  is  the  patron  of  the  rectory  cf 
Kettering,  which  rectory  was  then  vacant  by  tlie 
death  of  the   late  incumbent  thereof. — ^That  tiw 
obligee,  by  writing  under  his  hand  and  seal,  bearing 
equal  date  with  the  bond,  had  presented  the  obligor 
to  supply  the  said  vacancy,  and  to  be  rector,  in  order 
that  he  might  be  instituted  and  inducted  fhexeto; 
and  that  the  obligee  had  agreed  to  resign  the  su^ 
rectory,  upon  such  request  or  notice  as  tiiereato 
mentioned,  so  as  that  the  said  rectory  might  tben^ 
again  become  vacant,  for  the  sole  purpose,  that  tiie 
owner  of  the  advowson  of  the  said  rectory  might  be 
enabled  to  present  thereto  one  of  two  brothers  of  tiit 
obligee,  therein  specifically  named,  when  the  par^ 
to  be  presented  should  be  capable  of  taking  al 
ecclesiastical  benefice. 

Now  can  any  person,  after  reading  these  passage^ 
from  the  condition  of  the  bond,  have  a  doubt  of  (te 
nature  and  character  of  this  contract  ?  Assunm^i 
then,  that  it  is  sufficiently  evident,  by  the  matter  ap* 
pearing  on  this  record,  that  the  bond  in  queatioa 
constituted  the  consideration  for  this  presentatknii 
is  it  an  instrument  avoided  by  the  statute  ?t  By  tbe 

*  3 1  Eli£.  cap.  6.  sec.  1.5.  f  31  Elk. 
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fth  section  of  that  statute,  "  If  any  person  shall  or       18W. 
ft,  for  any  sum  of  money,  reward,  gift,  profit,  or    vlbtcheh 
snefit,  directly  or  indirectly,  or  for  or  by  reason  of     s©tid«». 
ly  promise,  agreement,  grant,  bond,  covenant,  or 
ther  assurance  of  or  for  any  sum  of  money,  reward, 
ifty  profit,  or  benefit,  whatsoever,  directly  or  indi- 
letly,  present  or  collate  any  person  to  any  benefice, 
ith  cure  of  souls ;  or  give,  or  bestow,  the  same  for 
r  in  respect  of  any  such  corrupt  cause  or  considera- 
on ;  that  then  every  such  presentation,  and  every 
Imission,  institution  and  induction  thereupon,  shall 
0  utterly  void  and  of  no  effect  in  law."  And  the  Act 
lai  proceeds  to  subject  the  parties  to  certain  for- 
oitiires  and  incapacities. 

By  the  word  "  corrupt/*  as  used  here,  and  as  ap- 
ffied  to  this  subject,  it  is  quite  clear,  that  every 
^mentation,  which  is  not  gratuitous,  is  corrupt.  By 
^  former  part  of  the  clause,  presentations,  for 
»oney,  &c.,  "  are  prohibited";  and  by  the  latter 
pirt  of  this  section,  presentations,   made  for  such 
corrapt  cause,  are  avoided ;  clearly  considering  such 
csQse,  that  is,  a  bond,  &c.,  made  for  the  presentation, 
to  be  a  corrupt  cause.  And  the  statute  was  intended, 
^  appears  by  the  preamble  to  the  fifth  section, 
^ch  is  printed  incorrectly,  at  the  end  of  the  fourth,) 
fei^the  avoiding  of  simony  and  corruption  in  presen- 
tations to  benefices,  &c. 

It  may  be  observed,  that  the  statute  does  not  in 
G^ss  words  avoid  the  bond  itself,  but  merely  the 
pieientation  made  in  consequence  of  or  under  it. 
But  still,  upon  general  principles  of  law,  I  conceive 
it  to  be  quite  clear,  that  the  bond  made  for  the  pur- 
lose  of  furthering  an  object  prohibited  by  a  statute 
s  void,  and  can  never  be  made  the  foundation  of  an 
ction :  and  this  doctrme  is  laid  down  in  the  clearest 
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j827^  manner,  by  Lord  Holt,  in  Bartklt  v.  Finer.*  In 
that  case,  that  learned  judge  expresses  himtelf  thus: 
^^  Every  contract,  made  for  or  about  any  xnatttf  or 
thing,  which  is  prohibited  and  made  unlawful  by  any 
statute,  is  a  void  contract ;  though  the  statute  itsdf 
doth  not  mention  that  it  shall  be  so,  but  only  inflicti 
a  penalty  on  the  offender ;  because  a  penalty  implM 
a  prohibition,  though  there  jare  no  prohibitory  wwdf 
in  the  statute :  as,  for  instance,  in  the  case  of  Bimony, 
the  statute  only  inflicts  a  penalty  by  way 
but  doth  not  mention  any  avoiding  of  the  sii 
contract ;  yet  it  hath  always  been  held,  that  waA 
contracts,  being  against  law,  are  void/* 

The  inquiry  then,  will  be,  whether  a  bond  of  fUi 
description  be  a  benefit,  either  directly  or  indireotily, 
to  the  patron ;  because,  if  it  be,  it  will  fall  immed&* 
ately  within  the  words  and  operation  of  the  stalnts; 
and  any  presentation  made  for  suehabond  willbe  void. 

It  is  denied  that  this  security  is  either  a  profit  iv 
a  benefit  in  the  true  spirit  and  intendmient  of  tin 
clause  of  the  statute. 

If  the  judgment  of  the  Court  below  is  suttaiiiedy 
the  obligee  would  be  entitled  to  take  out  execotin 
upon  his  judgment  for  the  sum  of  1 2,000 /.» with  bii 
costs  of  suit.  A  right  to  enforce  the  payment  df 
such  a  sum  of  money  looks  like  a  profit,  like  a  ben^ 
fit,  it  appears  difficult  to  raise  a  serious  doubt  qpMi 
the  question.  The  opportunity  afforded  by  this  qMiei 
of  bond  of  providing  for  a  son,  or  a  brother,  or  rdi" 
tion,  must  surely  be  considered  a  benefit  to  a  patniL 
If  it  be  a  benefit,  how  has  it  been  acquired  ?  why  ¥y 
means  of  a  corrupt  bargain  for  the  presentation* 

But  consider  this  contract  in  another  point  ol 
view.    It  is  not  compulsory  on  the  obligor  to  resigiii 

*  Garth.  252. 
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be  has  an  option  either  to  do  so  or  to  pay  the  penalty,     ^  1 827. 

wod,  as  has  been  well  observed  by  Ejrre^  B.*  in  the 

Bishop  of  London  v.  FJytcke^  '^  Is  the  chance  that 

die  obligor  (who  may)  will  so  elect  worth  nothing  to 

As  obligee  ?    The  obligor  may  resign  or  pay  the 

aoney,  and  the  obligee  cannot^  at  all  events,  compel 

lun  to  resign.    If  that  be  so,  what  would  be  easier 

dm  the  miking  of  this  species  of  contract  the  means 

sf  selling  an  advowson  during  an  actual  vacancy  ? 

The  value  of  the  living  is  calculated — a  bond  is 

given  for  the  amount,  conditioned  to  be  void  if  the 

incumbent  resigns  on  request,  when  a  certain  speci-* 

fied  individual  has  become  capable  of  taking  the 

fiving.    That  event  happens  almost  immediately  by 

die  nomination  of  a  person  who,  if  he  lived,  would, 

wtfhin  a  very  few  months,  become  capable  of  holding 

an  ecscleaiastical  benefice.    The  incumbent  is  called 

OS  to  resign  :  he  refuses,  but  prevents  a  suit  on  the 

bood  by  paying  to  the  obligee  the  amount  of  the 

penalty.    Would  not  such  a  proceeding,  if  this  bond 

be  legal,  operate  a  benefit  to  the  patron  for  and  in 

napeet  of  his  presentation ;  but  whether  the  money 

or  the  resignation  of  the  living  is  obtained,  the  obli-> 

gee  acquires  to  himself  a  benefit  in  every  sense  of 

tibat  word  for  his  presentation. 

It  has  been  however  argued,  as  it  was  said  in  the 
BiMhcf  of  London  v.  Ffytche,  that  the  word  ^^  benefit'' 
in  the  6f  A  section  of  the  31  EU».  c.  6.  cannot  be  con- 
itnied  according  to  its  ordinary  meaning,  inasmuch 
as  such  a  construction  would  have  the  effect  offender-^ 
ngtfae  8th  section  of  the  statute  nugatory.  The  true 
answer  to  that  sort  of  reasoning  is  given  by  Mr. 
Baron  Eyre  in  the  case  of  the  Bishop  of  London  v. 
Ffytch^    It  appears  to  me  that  the  word  ^^  benefit'" 

•  Cwuiisghsmy  62. 
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1 827.      in  the  8th  section  of  the  act  must  receive  the  same 
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thing  ultra,  something  in  addition  to  the  value  of 
the  thing  exchanged.  In  exchanges  neither  living 
can  be  considered  as  better  or  worse  in  legal  iotend- 
menty  because  they  are,  in  the  estimation  of  thoie 
that  make  them^  perfectly  equal,  however  other  per^ 
sons  may  differ  upon  the  subject  Mr.  Baron  Byre 
puts  the  case  thus :  *^  A  living  in  the  air  of  Beifc* 
shire  may  be  reckoned  an  equivalent  for  the  differ- 
ence in  value  of  an  incumbency  in  the  Hundreds  of 
Essex.*'  That  is  a  fair  argument.  Each  man  throfwi 
into  the  scale  circumstances  which  establish  a  per- 
fect equilibrium  in  cases  of  exchange  between  pa^ 
ties.  In  a  case  where  there  is  not  a  single  shiUiof 
passing,  if  there  is  any  other  extrinsic  benefit  wfaat- 
soever  to  the  smallest  amount,  it  is  made  a  part  id 
the  consideration  of  such  exchange,  and  there  is  no 
question  that  upon  this  Act  of  Parliament  such  ex- 
change will  be  void.  Since  the  decision  in  tbe 
Bishop  of  London  v.  Ffytche^  we  are  bound  to  9if 
that  a  general  bond  of  resignation  is  bad  in  point  off 
law.  That  decision  must  have  proceeded  either  on 
the  ground  that  such  a  bond  was  a  benefit  to  the 
patron,  and  therefore  prohibited  by  the  statute,  or 
that  such  a  bond  was  void  on  grounds  of  puUi^ 
policy.  It  was  contrary  to  the  policy  of  the  law  to 
permit  the  incumbent  of  a  living  to  be  placed  under 
such  a  control  as  must  necessarily  result  from  sodi 
an  instrument.  In  Legh  v.  Lewis y^  Mr.  Justioe 
Le  Blanc  says,  that  the  decision  in  the  Bishop  flf 
London  v.  Ffytche  against  the  validity  of  geneisl 
bonds  turned  ultimately  on  the  ground  of  thdr  ^ 
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being  shnoniacal  and  against  the  statute.     If  the       18^7. 
decision  alluded  to  proceeded  on  that  ground,  then    flstchbb 
I  would  humbly  ask,  on  what  principle  or  ground  of 
reason  can  the  effect  of  the  bond  now  in  judgment  be 
distinguished  from  the  effect  of  a  general  resignation 
bond  ?    The  benefit  or  value  of  tiie  two  bonds  may 
differ  in  amount  or  degree :   a  special  bond  may  not 
be  so  beneficial  or  so  valuable  as  a  general  resigna- 
tion bond,  but  that  is  a  mere  difference  in  the  de- 
gree, not  a  difference  in  the  nature,  or  essence,  or 
character  of  the  instrument.    I  am  unable  to  com- 
prehend any  other  way  in  which  a  difference  can  be 
predicated  between  these  two  descriptions  of  bonds. 
No  ingenuity,  no  subtlety  that  can  be  employed  on 
the  subject,  can  succeed  in  establishing  any  other 
dbtinction  between  general  and  special  bonds  of  re- 
ngnation  ;  and  if  the  facts  disclosed  upon  this  record 
sre  adverted  to,  the  absolute  identity  of  these  bonds 
in  principle  and  operation  will  be  most  palpable. 
One  of  the  nominees  in  the  bond  is  now  competent 
to  hold  an  ecclesiastical  benefice.     But  the  patron 
cannot  be  compelled  by  any  mode  or  way  which  any 
J*wyer  can  point  out,  to  make  the  request  or  give 
the  notice  mentioned  in  the  bond.    That  being  the 
<»3e  at  the  commencement  of  the  suit  below,  the 
obligor  stood  precisely  in  the  same  situation  as  an 
^%or  in  a  general  bond  would  be  in  the  moment 
•fter  he  had  executed  that  description  of  bond. 

If,  tiien,  general  bonds  of  resignation  were  decided 
to  be  bad,  as  being  contrary  to  the  statute  of  Eliza- 
beth |an  the  ground  of  their  operating  as  a  benefit  to 
the  patron ;  it  seems  to  me  more  than  difficult  to 
contend  with  success,  that  a  special  bond,  operating 
in  the  same  way,  can  be  supported  as  an  efficient 
instrument.    If  both  species  of  bonds  operate  as 
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1827.      benefits  to  the  patron,  though  not  to  the  fame  ex- 
tent in  point  of  value,  they  still  must  operate  equally 
iTnu..     ^  violation  and  contravention,  of  the  proviaiont  of 
the  statute. 

But  it  has  been  argued^  that,  admitting  the  ease 
of  the  Bishop  of  London  v.  Ffytche  to  be  law,  yet; 
inasmuch  as  it  was  decided^  as  it  haa  been  atca» 
nuously  alleged  in  direct  contravention  of  a  imig 
train  of  decisions  in  the  Court  below;  that  eue 
ought  not  be  carried  beyond  the  strict  letter  of  Ae 
decision^  and  that,  therefore,  yonr  Lordshipa  will 
restrict  its  operation  to  general  bonds  of  reiigiia^ 
tion  merely. 

In  confirmation  of  this  view  of  the  subject  it  ii 
said  these  special  bonds  of  resignation  haTe  been 
holden  valid  and  unimpeachable  at  several  tisMSi, 
and  by  several  judges,  and  in  several  decitioiis  ia 
the  Courts  below,  since,  and  notwithstanding  Ae 
determination  in  the  Bishop  of  London  v.  Ffytchi. 
It  cannot  be  dissembled,  that,  since  the  deeitioa  so 
often  referred  to,  resignation  bonds  with  speckl 
conditions  have  been  treated  on  several  occasicMU 
as  legal  instruments  in  the  Courts  below.  It  VMJ 
be^  therefore,  material  to  advert  to  the  modem  oases 
in  which  this  question  has  been  agitated,  and  it  wffl 
be  found,  and  it  is  a  most  singular  fact,  that  in  BO 
case  since  the  determination  in  the  Bishop  of  Lom^ 
don  V.  Ffytche,  has  the  construction  of  the  ataltate 
of  Elizabeth  ever  been  the  question  before  the 
Court. 

The  first  case  of  which  I  am  aware  in  whifAi  4he 
Bishop  of  London  v.  Ffytche  is  mentioned  is,  jBh^ 
show  V.  Batley,  Clerk;  *  that  was  a  bond  given  lyy 

the  incumbent  to  the  patron  on  presentatdoni  to 
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reside  on  the  living,  or  to  resign  it  if  he  did  not  1S27. 
re^irn  to  it  after  notice,  and  also  not  to  commit  fi^tch^jh 
WMte,  &Q.  in  the  parsonage-house,  and  it  was  held 
good.  In  giving  judgment.  Lord  Kenyon  said, 
"  This  bond  was  only  entered  into  for  the  purpose 
of  securing  a  performance  of  all  those  duties,  which 
by  law,  and  without  the  bond,  he  was  hound  to  dich 
pbarge/'  He  then  proceeded  thus :  "  I  avoid  say-^ 
ing  any  thing  about  the  case  of  the  Bishop  ^ 
London  v.  Ffytche;  when  that  question  comes 
again  before  the  House  of  Lords,  they  will,  I  have 
no  doubt,  review  the  former  decision,  if  it  should 
became  necessary.  It  is  sufficient  for  me  to  say^ 
that  this  case  cannot  be  governed  by  that"*  Mr. 
Jurtice  Buller  said,  '^  I  cannot  find  any  immorality 
or  illegality  in  this  bond.  It  is  the  duty  of  the 
incumbent  to  reside  on  this  living,  and  to  be  regular 
in  the  discharge  of  his  duty.  Now  this  bond  re^ 
qaiies  nothing  more.  It  only  requires  him  to  do 
what  the  law  would  have  compelled  him  to  dp  witibt-* 
out  it'' 

Tlie  next  case  is  Partridge  v.  IFhistonj  Clerk ;  * 
tiiiat  was  an  action  of  debt  upon  a  bond,  conditioned ; 
TT*^  reside ;  to  resign  for  the  patron's  son  to  be 
presented ;  and  to  keep  the  premises  on  the  living 
in  repair.  In  that  case  the  Defendant  pleaded  two 
pleas  to  the  bond;  and  the  question  now  before 
your  Lordships  might,  as  it  would  seem,  have  been 
ifttied  on  the  first  special  plea,  which  set  out  the 
emidition  upon  oyer;  and  this  in  effect  averred, 
fiiat  the  presentation  was  given  in  consideration  of 
tihe  Defendant's  entering  into  the  bond  to  resign 
tibe  living  upon  the  Plaintiff's  son  taking  prieist's 
orders.    To  this  plea  there  was  a  demurrer  and 

♦  4  T.  R.  359. 
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1827.  joinder.  But  the  Court,  understanding  that  it  waa 
rutTCHBR  intended  to  carry  the  case  up  to  this  House^  gave 
judgment  for  Plaintiff  without  argument.  They 
said,  as  this  was  not  precisely  similar  to  the  Bishop 
of  London  v.  Ffytche,  they  were  bound,  by  the  es- 
tablished series  of  precedents,  to  give  judgment  for 
the  Plaintiff.  In  this  case,  therefore,  the  constmo- 
tion  of  the  statute  of  Elizabeth  is  never  onoe 
thought  of. 

The  next  case  to  which  I  call  the  attention  of 
your  Lordships,  though  not  in  order  of  time^  is  that 
of  Newman  v.  Neuman.*    That  was  debt  on  bond, 
conditioned ; — to  pay  money  to  the  obligee  upon 
the  conveyance  of  an  estate  to  the  obligor,  and  to 
present  the  obligee's  son  to  the  next  avoidance  of  a 
church,  the  advowson  of  which  belonged  to  the 
estate,  if  he  were  then  of  age  to  take  it,  or  if  not  to 
procure  the  person  who  should  be  presented  to 
resign,  upon  notice  of  the  son's  being  qualified  to 
take  it,  and  to  present  him.    These  facts  appeared 
on  oyer  of  the  bond,  and  were  alleged  to  be  simo- 
niacal ;  there  were  a  demurrer  and  joinder ;  and  flie 
Court  decided  that,  as  the  bond  was  conditioned  for 
the  performance  of  several  things,  some  of  whidL 
were  good,  the  bond  was  valid,  although  one  offT 
them  might  be  void  at  the  common  law;    aftccr 
argument  Lord  EUenborough  said,  *^  What  the  effect 
of  a  bond  of  resignation  in  favour  of  a  son  nught 
be,  was  not,  I  believe,  touched  upon  in  the  Bishop 
of  London  v.  Ffytche^  though,  perhaps,  it  might  be 
argued  that  there  is  no  reason  for  any  distinctioD,  * 
because  a  parent  would  be  more  open  to  prejudice 
and  improper  bias  in  favour  of  a  son  than  of  an; 
other  person.''    Mr.  Justice  Le  Blanc  said^.^^Tlus 

*  4  Maule  v.  Selwyn,  QQ. 
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reason  for  makiDg  an  exception  in  &vour  of  a  eon-      1^27. 
lition  for  presenting  a  son  might  be^  because  it  was     flbtcrer 
lot  for  a  money  consideration."  sohdm. 

Mr.  Justice  Dampier  said^  '^  A  stipulation  to  re- 
agn  in  favour  of  a  specified  person^  does  not  seem 
x>  be  open  to  the  same  objection  as  if  it  were  to 
'^ff^  generally^  because  the  latter  makes  the  in- 
mmbent  a  mere  tenant  at  will  to  the  patron.  I 
QEiow  that  since  the  case  of  the  Bishop  of  London 
h  Ffytche,  it  has  been  considered  that  bonds  of  re- 
ignation  in  favour  of  certain  specified  persons  are 
lot  illegal.*'  In  this  case^  the  judgment  is  given  on 
liat  part  of  the  condition  of  the  bond  which  was 
lolden  good,  and  no  judgment  was  given  on  the 
part  of  the  record  applicable  to  this  question,  and 
the  opinion  of  Lord  Ellenborough  seems  rather 
against  the  validity  of  special  bonds  of  resignation 
as  not  distinguishable  from  general  bonds.  Mr. 
Justice  Le  Blanc's  opinion  proceeds  entirely  on  the 
8n>und  of  a  special  bond  of  resignation  not  being 
G^r  a  money  consideration,  and  therefore  not  bad. 
^t  the  statute  law  is  not  confined  to  money  con- 
■derations.  Mr.  Justice  Dampier  seems  to  consider 
P^cial  bonds  good;  but  h  reasoning  is  equally 
Pplicable  to  both  descriptions  of  bonds;  and  if 
^  reasoning  be  correct,  this  bond  is  bad,  because 
(pearly  here  the  obligor  is  at  this  moment  tenant  at 
^&c. 

in  Legh  v.  Lewis,*  this  species  of  bond  was 
touched  upon,  though  not  the  point  in  judgment. 
I&at  was  the  case  of  a  bond  given  by  a  school- 
naster,  of  an  ancient  public  school,  who  had,  as  it 
ras  sidd,  a  freehold  in  his  office,  to  resign  at  the 
sqaest  of  his  patron;   the  Court  held  the  bond 

*  1  East,  391. 
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1827.  ^  gfood.  The  question  arose  upon  a  dettitirref  to  i 
plea  which  after  oyer  stated  all  the  factn  on  the  re- 
cord. In  giving  his  judgment  Lord  Kenyott  teys^ 
"  I  never  can  admit  that  at  common  law,  a  gentnl 
resignation  bond  of  an  office  is  illegal,  althongb  a 
party  may  have  A  freehold  in  the  office.  In  thrf 
instance  of  ecclesiastical  livings  that  i6  univerMlI]^ 
the  case ;  every  rector  has  a  freehold  in  bis  fisctOff, 
yet  it  was  never  doubted,  but  that  resignation  bondbi 
for  certain  purposes,  and  up  to  a  certain  extent^  at 
least  were  binding,  though  they  put  an  end  to  the 
freehold.*'  Mr.  Justice  Lawrence  eiq)re8Sed  gpfeU 
doubts  on  this  question.  Mr.  Justice  Le  BiMtf 
agreed  with  Lord  Kenyon,  that  the  botid  in  thai 
case  Was  good ;  he  thought  it  fell  within  ihd  pflil- 
ciple  of  the  former  determinations,  that  getietti 
bonds  of  resignation  were  good  at  law.  I  sbtdl, 
however,  have  occasion  to  advert  agein  to  fhii 
decision. 

I  am  riot  aware  of  any  other  case  Upon  this  sob- 
ject.    From  this  review  of  the  modem  casesj  It  is 
quite  impossible  to  say  that  any  question  coticett- 
ing  the  validity  of  special  bonds  of  resignatSob  htm 
ever  come  neatly  before  any  of  the  Courta  beltHJ^, 
with  the  exception  of  Partridge  v.  Pff^kiston,  in  Wfaidt 
a  formal  judgment  was  given  in  support  of  such  at 
bond  without  argument,  for  the  purpose  of  a  trrifc 
of  error.    What  became  of  that  case  I  do  not  knoW*' 

It  has  been  seen  then  that  no  well  ^roundeA 
argument  in  support  of  a  special  bond  of  resigM-^ 
tion  can  be  dra^vn  from  modem  cases :  and  it  nWt- 
be  found,  I  believe,  that  the  more  ancient  ones  ar^^ 
equally  destitute  of  general  reasoning  on  the  sab-** 
ject.     If  any  one  will  take  the  trouble  of  id 
through  the  old  cases  in  this  matter,  he  will  not,  Z 


ON  APKALS  AND  WRITS  OF  ERROR.  183 

believe^  find  any  decision  in  which  the  validity  of      1827. 
either  species  oi  bond  has  been  discussed  or  argued    flitcrer 
on  general  reasonings  either  on  the  statute  or  com-      goNDw. 
AKm  law. 

For  tiiese  reasons^  therefore,  it  appears  to  me  that 
I  ought  to  answer  the  question  proposed  to  the 
jikdges  in  the  affirmative ;  that  sufficient  matter 
appears  upon  the  record  to  show  that  by  the  statute 
hnr  the  bond  in  question  is  void  and  illegal.    But 
issnming  that  the  decision  in  the  Bishop  of  London 
y.  Ffytche  proceeded  on  the  ground  that  the  bond 
m  that  case  was  void,  as  being  contrary  to  public 
policy,  although  it  might  not  be  a  benefit  within,  or 
contrary  to,  the  provisions  of  the  statute  of  Eliza- 
beth, I  am  disposed  to  maintain,  that  the  bond  in 
this  case  operates  equally  against  public  policy,  and 
it  tiierefore  on  that  ground  equally  void  and  illegal. 
Bonds  of  this  description  have  no  existence  at  the 
common  law^  because  it  was  not  until  a  period  long 
subsequent  to  legal  memory  that  the  right  of  pa- 
boaage,  in  the  manner  in  which  it  now  generally 
obbdiMi)  had  its  c»rigin;  but  still  these  bonds,  if 
they  operate  to  the  prejudice  or  detriment  of  the 
puWic  interests,  are  contrary  to  the  common  law, 
iMmuoh  as  evety  bond  or  contract  which  operates 
iigainst  the  public  convenience,  or  to  the  public 
pKjttdice^  is,  upon  the  principles  of  the  common 
^i  void  and  of  no  effect.    This  doctrine  is  familiar 
fe  every  one,  and  is  recognised  and  illustrated  in 
tte  case  of  CoUins  v.  Blantem.^ 

If  no  authorities  could  be  found  on  the  subject; 
''fte  question  were  res  mtegra^  few  persons,  I 
^^otik,  would  contend  that  this  species  of  instru- 
^^^^A  gvren  in  eonsiden^taon  of  and  for  the  presenta- 

•  2  Wila,  348. 
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1827.      tion  to  an  ecclesiastical  living,  is  capable  of  being 
supported  on  sound  principles  of  law. 

Before  the  Bishop  of  London  v.  Ffytcke^  numar- 
OU8  cases  occur  in  the  books  upon  the  subject;  but 
no  one  of  them,  as  far  as  my  researches  enable  me 
to  speak,  contains  any  reasoning  or  argument  in 
support  of  these  bonds.  The  authority  of  tiieie 
cases  seems  to  depend  mainly  upon  tradition ;  cer- 
tainly more  upon  positive  authority  than  good 
reasoning.  In  the  latter  cases,  the  judges^  whilst 
they  seem  to  admit  that  if  the  question  were  new, 
the  validity  of  these  instruments  could  not  be  sup- 
ported, decide  upon  authority  merely,  and  refuse  to 
hear  any  argument  upon  this  subject. 

In  12  Mod.  504.  13  /T.  3.  Mr.  Justice  Powell 
expressed  an  opinion  against  resignation  bonds,  if 
the  authorities  had  not  bound  him.  He  says,  that 
when  first  the  judges  held  these  bonds  good,  if  (liey 
had  foreseen  the  mischief  of  them,  they  would  have 
been  of  a  contrary  opinion.  The  same  opinion  is 
expressed  on  this  subject  by  Mr.  Justice  Buller,  in 
the  Bishop  of  London  v.  Ffytche^  when  that  case 
came  before  the  Court  below;*  and  afterwards, 
when  that  case  was  before  your  Lordships,  the  same 
learned  judge  says,  that  he  had  taken  no  snudl  pains 
to  find  out  upon  what  principle  all  the  eases  had 
gone,  but  without  much  effect;  for  after  all  the 
labour  he  had  bestowed  upon  the  subject,  it  seemed 
to  him  they  were  destitute  of  all  sense,  reascHi*  and 
principle.  And  in  Ltgh  v.  Lewis^^  Mr.  Justice 
Lawrence  says,  speaking  of  general  reaignatioQ 
bonds^  it  must  be  admitted,  that  if  it  were  a  new 
question  at  this  day,  it  would  be  very  difficult  to  say 
upon  principle,  that  such  bonds  could  be  legal,  and 

•  See  1  East,  487  n.  (a).  f  1  East,  396. 
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an  opinion  in  accordance  with  those  to  which  I  have  i827. 
just  adverted,  has  been  oftener  than  once  expressed 
by  the  highest  living  authority.  On  several  occasions 
the  noble  and  learned  Lord  to  whom  I  allude,  has  ex* 
pressed  himself  unfavourable  to  those  bonds  upon 
principle.  He  has  declared,  that  the  only  perplexity 
he  has  experienced  on  the  question  has  arisen  from 
the  authorities.  No  one  who  has  taken  the  trouble  of 
waduig  through  the  cases  which  are  to  be  found  in 
the  books  upon  the  subject  of  bonds  of  resignation 
will,  I  think,  be  disposed  to  question  the  accuracy 
of  the  conclusion  at  which  Mr.  Justice  BuUer  states 
himself  to  have  arrived  from  a  perusal  of  those  cases. 
That  learned  judge  declared,  that  the  cases  appeared 
to  him  to  be  destitute  of  all  reason,  sense,  and  prin* 
ctple.  Your  Lordships  are,  however,  vehemently 
called  upon  to  found  your  decision  upon  the  present 
occasion  on  the  authority  of  such  cases. 
'  '  With  respect,  however,  to  general  bonds  of  resig- 
nation, the  more  ancient  cases  no  longer  exist  as 
authorities  upon  the  subject,  and  upon  what  view  of 
the  subject  can  eitlier  the  ancient  or  modem  cases 
be  considered  as  authorities  in  support  of  special 
bonds  of  resignation  ?  I  would  ask,  upon  what  prin- 
ciple can  a  special  bond  of  resignation  be  sustained, 
I  mean  with  reference  to  public  policy  ? 
:  It  may  be  worth  while  to  advert  for  a  moment 
to  the  nature  and  extent  of  the  estate  and  interest 
which  a  rector  has  in  point  of  law  in  his  rectory 
after  institution  and  induction.  Few  lawyers  will 
be  disposed  to  deny  that  by  institution  and  induc- 
tion a  rector  becomes  seised  of  a  freehold  estate  for 
Itts  life  in  the  parsonage  house,  the  glebe,  and  the 
tithes  of  his  rectory.    The  authorities  are  numerous 
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1827^  and  uniform  on  the  pointy*  and  distiiictiy  stated  bf 
Lord  Kenyon^  in  Legh  v.  Lewis,  and  by  Lord  Thup- 
I0W5  in  the  Bishop  of.  Lmdon  v«  Ffytche.  In 
pleadings  which  i«  the  best  evidence  of  the  law, 
a  rector  states  that  he  is  rector,  &c.  and  at  auoh 
rector  that  he  was,  and  thence  hitherto  hadi  been 
and  still  is,  seised  in  his  demesne  as  of  freehold,  ia 
right  of  his  said  rectory  of,  and  in  the  tenemcnta, 
&c.  and  being  so  seised,  &c.  If  a  rector,  by  Yirtiie 
of  institution  and  induction,  acquires  an  estate  fat 
life,  from  whom  does  he  derive  it?  Not  from  tihe 
patron,  but  from  the  ordinary.  The  pi^roQ  hat 
purely  the  right  of  nomination  or  presentment 
That  is  the  whole  of  the  jti^  patronatus.  The  cffiet 
is  not  in  any  sense  conferred  by  the  patron ;  it  pro^ 
ceeds  entirely  from  the  act  of  the  bishop.  Then^ 
upon  what  principle  can  it  be  justified  at  common 
law^  that  the  patron  shall  be  permitted  to  exact  • 
security  in  derogation  of  this  freehold  estate  the 
effect  of  which  will  be  the  converting  a  life  eattto 
into  an  estate  at  will. 

In  the  Bishop  of  London  v.  Ffytcke^  Lord  Thar* 
low  asks  whether  a  bond  of  resignation^  given 
by  a  judge  or  a  master  in  Chancery,  would  be 
good*  He  says  a  master  in  Chancery  is  an  ofSnost 
appointed  for  life.  Suppose  the  Chancellor  hat 
the  appointment,  and  suppose  such  master  gives 
a  bond  to  resign  when  called  upon,  would  tliil 
bond  be  good  at  common  law  ?  No,  because  it  is  not 
only  contrary  to  the  constitution  of  his  office,  but 
because  the  public  have  an  interest  in  the  indepcD* 
dence  of  that  officer,  as  being  appointed  for  life,  and 
a  public  law  officer.    His  place  is  independent,  it 
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heing  quam  diuse  behi  gessmt.  If  he  is  ati  ofiber  J^J^ 
f&r  liffe^  hotr  can  atiy  private  man  whatsoever,  becamid 
it  is  his  province  to  appoint  him,  take  upon  him  to 
Mtider  that  officer's  situation  what  the  law  says  it 
Ihall  not  be  ?  He  apprehended  it  would  be  extremely 
diffi(;ult  to  justify  those  bonds.  This  reasoning  is 
applicable  A  fortiori  to  bonds  like  ttiose  now  nndor 
consideration ;  and  the  difficulty  of  suppdrting  a 
hatkd  of  resignation^  which,  in  effect,  reduced  a  free*^ 
llold  office  to  a  mere  estate  at  will,  is  adverted  to  by 
Mt.  Justice  -La wrenee,  in  Zeg-A  V.  Zet£;w.*  I" have 
tf i^^ady  hAd  occasion  to  observe,  that  that  was  the 
ease  of  a  bond  of  resignation  by  a  schoolmaster. 
There  Mr^  Justice  Lawrence,  after  observing  that 
it  did  not  precisely  appeto  on  the  pleadings,  whe^ 
tberthe  oMce  was  a  fVeehbld  office,  says,  that  he  had 
considerable  doubts  on  the  question,  how  far  the 
petMti,  who  has  the  power  of  such  appointment, 
eonld  exercise  it  in  a  different  manner  from  whAt 
tlie  founder  intended. 

It  may  be  added,  that  when  the  case  of  Legh 
V.  Lewis  t  came  on  for  argument  afterwards,  on  a 
writ  of  Brror  in  the  Exchequer  Chamber,  the  Court 
were  clearly  of  opinion,  that  it  did  not  sufficiently 
appear  on  the  record,  that  the  office  of  schoolmaster 
tras  such  an  office  as  ought  for  the  sake  of  the  public 
tD  be  deemed  a  freehold  office ;  and  that  therefore  it 
uMia  impossible  to  raise  the  important  question  which 
ft  was  ^e  intention  of  the  parties  to  litigate,  upon 
^vfaich  question  they  declined  giving  any  opinion. 
Hence  it  may  be  collected,  that  in  a  clear  case  of  a 
freehold,  (like  the  present  case,)  the  invalidity  of 
0oeh  a  bond  was  considered,  by  the  Court,  a  ques- 
tion of  great  difficulty  and  importance:  and  the 

*  1  East,  396.  t  3  Boe.  and  Pul.  231. 
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1827.  diffleulty  of  establishing  a  bond  to  resign  a  freehold 
office^  at  the  instance  of  the  person  making  the 
appointment,  is  suggested  in  Layng  v.  Paine. « 
That  case,  it  is  true,  arose  on  the  statute  of  5th  and 
6th  E^.  6.  c.  15,  against  the  sale  of  offices ;  but 
still  the  language  of  the  Lord  Chief  Justiee  is  ex« 
tremely  applicable  to  this  subject.  He  says,  ^^  I 
think  this  is  a  void  condition  (a  condition  to  resign 
the  office  of  Registrar  of  the  Archdeaconry  of  Wells) ; 
for  the  donor  to  oblige  the  officer  to  surrender 
whenever  he  requires  it,  is  to  reserve  to  himself  an 
absolute  power  over  his  officer,  which  he  ought  not 
to  do  :  besides,  if  this  were  allowed,  there  would  be 
a  plain  method  chalked  out  to  evade  the  statute ;  for 
any  one,  by  this  means,  might  sell  an  office  for  its 
full  value ;  and  such  indisputably  would  be  the  con- 
sequence of  supporting  the  present  bond/* 

In  Newman  v.  Newman^^  in  speaking  of  a  specdal 
bond  of  resignation,  Mr.  Justice  Dampier  observes, 
that  such  a  bond  does  not  seem  to  be  open  to  the 
same  objection  as  if  it  were  to  resign  generally,  be- 
cause the  latter  makes  the  incumbent  but  a  mere 
tenant  at  will  to  the  patron.  Now  if  that  reasoning 
be  sound,  it  applies  directly  to  the  facts  disclosed 
on  the  record.  It  is  averred,  that  one  of  the  nomi- 
nees in  the  bond  has  become  capable  of  taking  an 
ecclesiastical  benefice,  of  consequence  the  time  has 
arrived  at  which  the  obligee  may  call  for  a  resigna- 
tion, according  to  the  condition  of  the  bond ;  but 
the  obligee  is  not,  therefore,  obliged  to  take  that 
step ;  he  may  do  so,  or  he  may  let  it  alone.  If  that 
be  so  at  the  time  of  the  commencement  of  the  action 
in  the  court  below,  the  obligor  was  a  mere  tenant 
at  will  to  the  patron.    If  he  be  allowed  to  retain 
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the  living,  he  would  do  8o  by  the  permission  of  the  1  Ml. 
patron,  and  he  would  hold  it  on  the  tenure  of  the  rLvrcHM 
patron's  mere  will  and  pleasure.  Can  any  one, 
tlien^  seriously  contend  that  the  condition  of  this 
bond,  which  places  the  incumbent  in  such  complete 
thraldom,  under  so  absolute  a  dominion  and  re* 
straint^  can  be  supported  upon  any  known  or  recog* 
ziized  principle  of  law  ?  The  inevitable  consequences 
of  such  a  state  of  things  are  too  palpable  and  gross 
to  be  dwelt  upon  for  a  moment.  Such  a  bond  must 
necessarily  operate  to  the  prejudice,  if  not  the  total 
subversion,  of  the  true  and  essential  interests  of 
religion. 

Suppose  the  clerk  should  resign  in  conformity  to 

the  condition  of  a  bond  of  this  sort,  what  obligation 

is  there  upon  the  obh'gee  to  present  the  individual 

q>ecified  in  the  condition  ?    None.    He  may  give 

the  living  to  a  stranger ;  and  if  the  patron  should 

present  a  stranger  to  the  living,  would  the  obligor 

have  any  remedy,  either  at  law  or  in  equity,  against 

the  obligee,  for  the  non- presentation  of  the  nominee 

in  the  bond  ?  I  should  be  curious  to  learn  the  pre- 

dse  species  of  remedy  or  redress,  to  which  an  obli* 

gor  would,  under  such  circumstances,  be  entitled. 

Again,  there  is  no  obligation  upon  the  nominee  to 

sccept  the  living  if  it  should  be  offered  to  him. 

How  can  a  clerk,  after  entering  into  a  bond  of 
tins  description,  honestly  take  the  oath  which  is 
administered  to  him  previous  to  institution  ?  *  How 
Gsn  he  sign  his  resignation  in  the  form  usually 
sdopted,t  ^  ^^  ordinary  permit  him  to  resign, 
(wluch  by  the  way  he  is  not  bound  to  do)?  The 
words  of  resignation,  according  to  Glh$ony%  are 

*  Gifai.S02.  810.  t  lb.  1518.  X  lb.  851.  1518. 
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WW^     ex  certd  scientid  puri  spontk  simpliciter  et  aholuii 
resigno'' 

If  the  acceptance  of  the  ordinary  be  necciwrj  to 
^ve  effect  to  the  resignation,  the  undertaking  of  a 
clerk  to  resign  a  benefice  is  an  undertaking  which 
he  has  no  power  of  himself  to  perform,  beeanae  it 
depends  on  the  ordinary,  whether  he  will  aceqpt  the 
resignation  or  not. 

Another  objection  arises,  on  the  ground  of  generd 
policy,  to  this  species  of  instrument ;  the  patron 
becomes  thereby  precluded  from  choosing  the  most 
proper  individual  for  supplying  the  living.  If  he 
act  in  the  presentation  according  to  the  conditioii 
of  the  bond,  his  choice  is  fixed  long  before  the 
fitness  of  the  object  can  be  ascertained.  At  Che 
execution  of  the  bond  the  nominee  may  be  at  col* 
lege,  or  perhaps  at  school,  or  perhaps  in  his  cradle. 

Numberless  other  objections  might  be  pointed 
out  to  this  species  of  bond;  but  having  already  oeea* 
pied  too  much  time,  I  will  conclude  by  stating  it  to 
be  my  opinion  that  this  bond  is  void  and  ill^psL 

The  old  cases,  as  to  general  bonds  of  resignatioiii 
were  overtutned  by  the  final  decision  in  the  Cfa%  of 
the  Bishop  of  London  v.  Ffytche ;  and  as  there  b 
not,  as  far  as  I  am  able  to  comprehend  the  Bubfeet, 
any  rational  distinction  between  the  two  descriptkmi 
of  bonds  in  their  operation  and  consequences,  I  em- 
ceive  that  special  bonds  of  resignation  are  equeyy 
destitute  of  principle  and  authority.  I  therefore  im 
bound  to  say  that,  in  my  judgment,  suffieieat  met* 
ter  appears  upon  the  record  to  show  thati^  by  ^ 
common  law,  this  bond  is  void  and  illegal, 

GafToWy  B. — I  not  only  entirely  concur  in  the 
conclusion  to  which  my  learned  Bro&er  who  has 
last  addressed  your  Lordships  has  arrived^  bat  also 
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in  all  the  reasons  which  he  has  submitted  to  your  1827. 
Jx>rdship8  for  the  opinion  which  he  has  formed. 
The  case  of  the  Bishop  of  London  v.  Ffytche  has 
settled  that  general  resignation  bonds  are  illegal 
and  void ;  and  it  appears  to  me  that  bonds  of  the 
nature  of  that  which  is  stated  upon  this  record, 
differ  only  from  general  bonds  of  resignation  in  de- 
gree. It  appears  to  me  to  be  essential  to  the  best 
interests  of  the  community,  to  its  religion  and 
oiorals,  and  to  the  character  of  that  useful  and 
luMiourable  class  of  men,  the  parochial  clergy,  that 
from  the  moment  of  induction  to  their  livings^  they 
should  I>e  during  their  incumbency,  perfectly  fr'ee 
and  independent.  To  place  them,  in  any  respect  or 
degree,  under  the  control  of  any  person  whatsoeveTt 
except  their  ecclesiastical  head^  to  whom  they  are 
accountable  for  their  conduct,  would  be  very  much 
to  diminish  their  usefulness,  and  to  introduce  mis- 
chief only  in  some  degree  less  than  would  be 
oecattoned  by  their  absolute  dependance  upon  their 
patron  under  general  bonds  of  resignation.  To  me 
it  appears  that  if  there  was  any  distinction  as  to  the 
person  from  whose  influence  a  rector  of  a  parish 
ought  more  than  any  other  to  be  free  and  inde- 
pendent, it  would  be  that  of  a  patron  to  whom  he 
owed  his  presentation. 

For  these  reasons,  and  for  those  which  have  been 
dated  by  my  learned  brother  who  preceded  me,  I 
fcA  myself  bound  to  answer  the  question  pro* 
pounded  by  your  Lordships  to  the  Judges  in  the 
affirmative,  and  to  state  my  opinion  that  sufficient 
appears  upon  the  present  record  to  render  the  bond 
tiierein  stated  illegal  and  void. 

Bwrrough^  J.  delivered  his  opinion  that  the  bond 
nlid. 
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1827^         Parhy  J. — It  is  necessary  to  clear  the  way  bycon- 
PLBTCHBa     sidering  one  branch  of  the  question  firsts  namely, 
BOMDBi.      whether  the  matter  complained  of  sufflcientily  q>- 
pears  upon  the  record  to  show  that  the  bond  was 
given  in  consideration  of  the  presentation.     Upon 
this  point  I  believe  we  are  all  agreed,  however  wc 
may  differ  on  others.    If  this  statement  of  the  con- 
dition of  the  bond  on  the  face  of  the  record  show  it 
to  be  illegal,  it  is  not  necessary  to  show  it  again  by 
express  averment,  but  it  is  sufficient  without  any 
allegation  in  pleading.     I  agree  that  you  canned 
avoid  this  bond  under  the  statute,  however  it  may 
be  at  the  common  law,  unless  it  was  given  in  consi- 
deration  of  the  presentation.    For  the  statute,  I 
humbly  conceive,  does  not  in  terms  make  the  bond 
void,  but  it  renders  the  presentation   void.    Tlie 
bond  is  only  avoided  as  a  consequence  of  the  other. 
It  was  therefore  necessary  to  se^s  whether  the  bond 
was  a  consideration  for  the  presentation ;   and  I 
think  in  reading  these  pleadings,  it  was  impossible 
that  the  judges  should  be  otlierwise  than  unani- 
mous. 

In  the  first  place,  it  is  stated  that  on  the  very  same 
day  by  writing  under  his  hand  and  seal,  bearing 
equal  date  with  the  above-written  obligation.  Lord 
Sondes  had  presented;  so  that  manifestly,  these 
were  concurrent  acts,  probably  both  signing  and 
sealing  at  the  same  table  in  the  same  instant  of  time. 
But  it  does  not  stop  there,  for  the  consideration  of 
the  bond  states  that  the  said  Brice  William  FleCch^ 
has  agreed  to  resign ;  speaking,  therefore,  in  the  past 
time,  and  prior  to  the  execution  of  the  bond,  which 
only  bo^  equal  date  with  the  presentation,  and 
therefore  It  cannot  be  doubted  that  the  one  was 
given  in  consideration  of  the  otiier :  indeed  it 
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impossible,  and  common  sense  revolts  at  the  sup-  1827. 
position  that  such  a  bond  should  be  given,  which  is 
not  in  consideration  of  a  presentation ;  for  would 
any  man  carrying  his  reason  with  him,  who  has 
actually  gotten  a  living  in  his  possession,  give  a 
bond  to  resign  it?  I  therefore  pass  from  any  fur- 
tiler  observation  on  this  point. 

This  brings  me  to  the  great  question  in  the  case, 
whether  this  bond  is  void  or  illegal  by  the  statute 
or  by  common  law.  In  considering  this  case,  I  pre- 
sume I  am  to  understand  myself  as  bound  by  the 
ease  of  the  Bishop  of  London  v.  Ffytche^  and  to  treat 
that  case  as  the  foundation  of  my  argument ;  if  so, 
I  then  have  no  difficulty  in  stating  my  humble 
t>piDion  to  your  Lordships  to  be,  that  the  judgment 
below  in  this  case  cannot  be  supported. 

That  was  the  case  of  a  general  resignation  bond 

in  favour  of  one  of  two  individuals.    Now  I  should 

be  glad  to  ask,  where  in  principle  is  the  difference 

between  the  one  and  the  other  ?   They  vary  in  de- 

gfree,  but  not  in  kind.     If  a  bond  to  resign  in  favour 

of  one  of  two  individuals  be  good,  where  is  the  line 

to  be  drawn  ?  Why  may  it  not  be  in  favour  of  one 

tf  three,  of  one  of  four,  of  one  of  five,  of  one  of  six> 

^  till  it  becomes  as  general  as  if  no  name  at  all 

^We  mentioned,  but  stood  simply  and  generally,  as 

^  Ffytches  case,  to  resign  upon  request  ?   If  good 

to  &vour  of  two  sons  or  two  brothers,  as  here,  there 

ttn  be  no  limitation  whether  the  nominees  are  to  be 

%(m8,  brothers,  cousins,  friends,  or  mere  acquaint- 

lUees.    In  short,  unless  I  greatly  deceive  myself, — 

and  I  have  taken  great  pains  to  understand  the  case^ 

•^-if  evils  of  great  magnitude  were  likely  to  flow 

Grom  general  bonds  of  resignation,  I  think  it  re« 

luires  no  great  degree  of  penetration  to  discover 

VOL.  I.  O 


801QDE8. 


194  CASES  IN  THE  HOUSE  OF  LORDS 

1827.  that  all  the  mischiefs  which  were  apprehended  in 
rtETCHER  the  one  case,  if  well  grounded,  will  unavoidably 
result  from  the  other.  But  it  is  said,  though  the 
case  of  Ffytche  must  now  be  taken  to  be  law,  yet 
that  proceeded  against  the  strong  opinions  of  West- 
minster-hall, and  that  decision  overturned  a  great 
many  former  decisions,  and  ought  not  to  be  car- 
ried further  but  by  legislative  enactments.  I  agree 
in  much  of  this ;  I  am  old  enough  in  Westminster- 
hall  to  remember  that  the  decision  of  that  case 
created  a  great  sensation  in  the  profession.  Pro- 
bably, upon  a  cool  and  dispassionate  considerati<Mi 
of  that  case,  it  may  not  stand  so  devoid  of  autho- 
rity, of  sound  principles  of  policy,  for  the  interestB 
of  the  church  and  of  religion,  as  was  supposed  at 
that  time ;  nor  must  it  be  taken  for  granted  that  the 
policy  of  allowing  general  bonds  of  resignation  had 
never  been  doubted  by  very  great  judges  in  our 
courts  of  common  law.  For,  besides  smne  of 
those  authorities  which  are  to  be  found  in  Mr.  Cun- 
ningham's collection  of  cases  in  simony,  and  i 
many  of  which  the  case  had  not  been  argued,  an 
had  not  been  decided  upon,  I  have  lately  foum^ 
that  Lord  Chief  Justice  Willes  certainly  thougb/ 
them  bad ;  and  he  was  no  mean  authority,  f(*  In 
Mr.  Durnford's  valuable  edition  of  that  learned  Chief 
Justice's  Reports,  pages  574  and  575,  where  he  A 
giving  judgment  on  the  validity  of  a  bond  given  by 
the  Register  of  an  Archdeacon,  to  surrender  when- 
ever the  person  appointing  chose,  his  Lordship 
says :  "  This  case  was  compared  to  the  case  of  simo- 
niacal  bonds  ;  and  to  be  sure  the  comparison  is  i 
very  just  one,  for  it  has  been  holden  that  a  bond 
given  by  a  parson  to  his  patron  to  resign  genersttjf 
is  bad."    His  Lordship^  it  is  farue^  excepts  this  cas^ 
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"  and  not  to  a  particular  person ;"  but  I  have  only       1827. 
troubled  your  Lordships  with  this  quotation,  to  show    fl«tcher 
tiiat  the  doctrine  established  in  Ffi/tche's  case  was 
not  so  new  as  was  supposed ;  and  the  case  of  a  resig- 
nation to  a  particular  individual  was  the  only  one 
excepted  by  Lord  Chief  Justice  Willes.    However 
this  may  be,  I  am  not  called  on  to  re-argue  Ffytch£s 
ease ;  it  is  established  law  ;  and  I  do  not  agree  with 
the  conclusion  sought  to  be  drawn  from  it  by  the 
bar^  that  that  case  is  gone  to  its  utmost  verge,  and 
ought  not  to  be  carried  further  but  by  statute. 
If  the  House  were  now   called  on  to  establish  a 
new  and  uncertain    principle,    which    had    never 
been  known  or  acted  upon  before ;  in  that  case 
legislation   aloile    ought    to    administer    the    re- 
medy reqmred  for  the  existing  evil.    But  where), 
IB  I  have  presumed   to    say  before,    the  princi* 
fde  is  precisely  the  same,  that  all  the  mischiefe 
fiofwing   from    the  one  inevitably  flow   from  the 
other ;  where  they  vary  in  degree,  but  not  in  kind, 
I  think  the  case  no  more  requires  legislative  inter^ 
ference  than  one  half  of  the  cases  every  day  occur- 
ing  in  Westminster-hall,  where  the  old  principle  is 
ij^lied  to  new  combinations  of  circumstances^  in 
ivder  to  circumvent  the  inclinations  of  those  who 
ingeniously  are  endeavouring,  by  slight  alteration^ 
to  defeat  or  evade  the  decisions  of  the  Courts. 

Is  this,  then>  a  case  within  the  statute  of  Eliza-^ 
bedi  ?  Tlie  bond  is  admitted  to  be  the  condition 
of  the  presentation:  the  words  of  the  statute 
•It,  "  that  if  any  person  or  persons,  for  any  sum 
rfmoney^  reward,  gift,  profit  or  benefit,  directly  or 
iodireetly,  or  for  or  by  reason  of  any  promise,  agree- 
ment, gront,  bond,  covenant  or  assurance,  present 
or  ooIIate>  &c.  such  presentation  shall  be  utterly 
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1827.      void,  frustrate,  and  of  none  effect  in  law :  '*  And  con- 
FLETCHER     scquently  a  bond,  the  condition  of  which  is  illegal, 
cannot  be  enforced.     But  it  is  said  this  is  not  a 
profit  or  benefit  within  the  statute.     If  it  be  not,  I 
cannot  well  tell  what  is  or  ever  will  be.    This  very 
case  shows,  if  Lord  Sondes  succeed,  he  will  have 
an  actual  pecuniary  profit  or  benefit  by  the  pre- 
sentation, and  may  be  considered  as  having  sold 
it   for   12,000/.    I  am  much  at  a  loss  to  appre- 
hend any  case    of   a  bond  of  resignation,   gene- 
ral   or  special,  which  is  not  a  profit  or  benefit 
even  in  the  case  most  highly  to  be  favoured  by  a 
Court,  and  perhaps  the  least  guilty  of  all,  a  bond  to 
resign  in  favour  of  a  son ;  is  not  that  a  benefit  ? 
Suppose  the  son  twenty-one,  and  the  father  allows 
him  400/.  per  annum  till  he  is  of  the  canonical  age 
of  twenty-four,  and  that  the  living  he  intends  for 
him  falls  vacant,  and  he  fills  it  up  for  three  years, 
taking  a  bond  in  12,000/.  then  to  resign  in  favour 
of  his  son.    If  the  incumbent  resign,  the  patron 
puts  his  son  into  a  living,  perhaps,  of  eight  hundred 
a  year,  derives  the  benefit  from  saving  his  own 
allowance  of  400/. ;  or  if  the  incumbent  will  not 
resign,   finding  the  living  cheaply  purchased  for 
12,000/.  and  pays  the  penalty,  the  patron  gets  all 
that  money  to  settle  on  the  son,  and  thus  in  effect 
he    sold  a  void  presentation.      Depend  upon    it, 
my  Lords,  that  if  these  special  bonds,  as  they  are 
called,  be  allowed,  you  will  have  every  device  put 
on  foot  by  artful,  designing  and  acute  men  in  the 
lower  departments  of  the  law,  to  evade  and  elude 
the  wholesome  provision  of  this  statute,  and  render 
it  a  dead  letter  on  the  statute  book.    Indeed  I  verily 
believe  that  special  bonds  of  resignation,  though 
known,  never  came  into  very  general  use  till  after^ 
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and  was  a  contrivance  to  elude,  the  decision  in     J^^^^ 
Ffy tehees  case.     It  is  too  much  to  be  feared  that,  if    fletcuer 
encouraged,  these  special  bonds  will  be  given  as  if      sondes. 
intended  for  cases  of  resignation;  but  will  be  a  mere 
device  between  a  needy  patron  and  a  monied  in- 
cumbent to  pay  a  sum  of  money  in  two  or  three 
years   as  the  apparent  penalty  for  not  resigning, 
when  it  never  was  intended  he  should,  but  only  in 
this  form  he  should  secure  a  future,  when  the  law 
clearly  would  not  permit  a  present  payment.     In 
short,  to  my  understanding,  to  say  that  where  a  bond 
is  given  under  a  large  pecuniary  penalty,  by  which 
tiie  clerk  is  engaged  to  resign  the  benefice  to  the 
patron  on  a  given  event,  is  not  a  benefit  to  the 
patron,  as  well  as  where  the  resignation  is  to  be  on 
request,  is  a  proposition  revolthig  to  common  sense 
and  to  the   apprehension  of  mankind.      It  must 
be  a  benefit ;  why  then  is  it  not  a  benefit  within  the 
statute  r  for  there  are  no  words  of  limitation  on  the 
generality  of  the  term. 

Your  Lordships  will  observe,  I  have  not  troubled 
you  with  the  long  string  of  cases  to  be  found  in 
Cunningham's  Law  of  Simony,  which  have  been 
all  brought  forward  and  commented  upon  by  the 
learned  counsel  at  your  Lordship's  bar.  And  I 
have  purposely  abstained  from  doing  so,  because 
I  considered  myself  as  standing  upon  the  last  deci- 
sion in  Ffytche  v.  77/6'  Bishop  of  London,  which  had 
closed  all  discussion  upon  general  resignation  bonds. 
I  have  thought  it  my  duty  to  state  to  your  Lordships 
my  humble  opinion  and  the  reasons  for  that  opinion, 
that  most  of  the  evils  and  inconveniences  arising 
from  general  resignation  bonds  apply  in  kind, 
though  perhaps  not  in  species,  to  the  description  of 
honds  mentioned  in  this  case,  and  being  clearly  of 
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1827.       opinion  that  this  case  falls  within  the  etatute  of  BU» 
nsTCHER    zabeth.     I  ought,   perhaps,   here   to  relieve   your 
Lordships  from  further  hearing  me,  and  I  shall  not 
trouble  the  House  much  longer ;  but  I  own  it  does 
iseem  to  me  that  such  bonds  are  against  the  general 
policy  of  the  law  of  England.     It  is  amongst  the 
first  things  we  learn  in  the  law,*  that  a  par90a 
has,  during  his  life,  the  freehold  in  himself^  aqd  of 
which  he  can  only  be  deprived  in  five   ways :  by 
death ;  by  cession  in  accepting  another  incompatible 
benefice ;  by  consecration  to  a  bishopric,  unl^s  by 
the  favour  of  the  Crown  he  is  allowed  to  hpld  hk 
benefice  m  commendam ;   by  resignation,  if  the  or- 
dinary will  accept ;  and  by  deprivation  for  crinje.f 
The  Bishop  cannot  institute  him  for  a  less  term, 
and  yet  the  effect  of  resignation  bonds,  general  or 
special,  is  to  convert  that  office  which  by  presentar 
tion,  institution  and  induction,  becomes  an  offioe 
for  life,  and  in  which  the  rector  has  the  freeholcL 
into  a  term  for  years,  of  longer  or  shorter  duration^ 
at  the  pleasure  of  the  owner  of  the  advowson^  accord- 
ing to  the  object  he  has  in  view.    Therefore,  au 
"  Contract,  Bond,"  &c.   by  which  the  incumbea. 
undertakes  to  resign,  being  inconsistent  with  hiJ 
actual  situation  as  recognised  by  the  law,  and  wi 
that  life  estate,  which,  as  Rector,  he  has  in  the  Uvin^^ 
must  be  contrary  to  law. 

WTien  your  Lordships  come  to  consider  the  Oatlt 
of  Simony,  as  it  is  called,  which  every  rector  mus<^ 
take  when  instituted  to  a  benefice,  as  prescribed  bjT 
the  Canons  of  1603, J  is  it  fitting  that  a  patratt 
on  one   hand,  should  have  power  to    entrap  iJkxe 
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conscience  of  a  poor  needy  Clergyman,  perhaps       '827. 
under  the  pressure  of  great  poverty,  or  the  cries  of  a     fletchee 
starving  family ;  or  that  such  a  miserable  man  be  thus      soNOEa. 
tempted  to  violate  his  duty  to  God,  as  his  immediate 
servant,  by  taking  God's  holy  name  in  vain,  and  to 
call  upon  him  to  witness  a  falsehood  ?  can  a  man 
who  deliberately  swears    "That  he  has  made  no 
simoniacal  payment,  contract,  or  promise,  directly 
or  indirectly,  by  himself  or  any  other,  to  his  know- 
ledge, or  with  his  consent,  for,  or  concerning  the 
procuring,  or  obtaining,  of  this  ecclesiastical  dignity, 
place,  preferment,  office,  or  living,  &c.,  so  help  him 
God  through  Jesus  Christ,*"  be  fit  to  serve  in  the 
sacred  offices  of  the  Church  of  that  God  and  Saviour 
whom  he  has  dared  thus  solemnly  to  adjure  and 
witness  that  he  has  not  entered  into  any  contract, 
when  the  ink  is  not  dry,  nor  the  wax  cold,  which 
have  been  used  in  the  concoction  of  this  unlawful> 
instroment?    Your  Lordships  will  find  from  this 
observation,  that  I  am  in  no  respect  advocating  the 
conduct  of  the  Plaintiff  in  error,  either  in  the  first 
instance,  in  giving  such  a  bond,  or  in  the  la^t,  in 
refusing  to  obey  the  conditions  of  it.    His  poverty  ^ 

may  have  seduced  him  into  the  first  offence,  but  bis 
oonddct  in  the  last  must  call  down  the  reprobation 
of  every  honest  man  who  has  the  cause  of  pure  reli- 
gion  and  sound  morals  at  heart.  The  noble  Defen- 
dant in  error  n>ay  not  have  known  the  nature  of 
^  oath  which  his  presentee  was  to  take,  and  I  wiah 
and  hope  that  may  be  his  excuse.  But  these  bonds 
aie,  in  my  judgment,  my  Lords,  fraught  with  still 
greater  evils  with  respect  to  society :  the  moment  a 
num  is  instituted  and  inducted  to  a  Rectory,  the  law 
assumes,  considers,  and  wishes  him  to  be  independent, 
and  free  from  all  control,  except  that  of  his  ordi- 
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1827.  nary,  in  the  exercise  of  his  high  and  spiritual  autho- 
FLETCHER  rfty ;  but  these  bonds  must  necessarily  often  have  the 
SONDES,  effect  of  placing  him  under  the  control  of  the  patron, 
in  situations  very  improper  and  extremely  unbe- 
coming the  clerical  character.  I  wish  not  to  en- 
large on  these  points,  because  I  think  too  highly  of 
the  clergy  to  suppose  that  many  would  yield  to  any 
very  unreasonable  requests ;  but  my  objections  apply 
to  the  temptation  of  doing  so  being  often  great,  where 
urgent  calls  may  aid  that  temptation. 

But  it  is  said  that  Bishops  may  be  trusted  not  to 
accept  of  resignations  under  improper  circumstances. 
I  am  willing  to  admit  this:  but  will  persons  who 
make  no  scruple  of  entering  into  such  engagements, 
and  who  scruple  not  to  call  the  God  of  Heaven  to 
witness  a  falsehood,  make  any  difficulty  of  keeping 
back  from  the  Bishop  every  fact  which  would  endan- 
ger his  institution  or  his  mandate  for  induction? 
And  can  a  Bishop,  without  some  information  on 
which  he  can  act,  deal  so  uncharitably  with  his 
brethren,  as  to  think  it  necessary  to  put  such  sifting^ 
questions  to  every  Clergyman  who  comes  to  him  foi 
institution,  as  imply  a  belief,  or  even  a  suspicion 
that  he  has  sworn,  or  is  coming  to  take  a  false  oath 
Or  could  he,  without  the  same  breach  of  Christiarm 
charity,  suspect  that  every  Clergyman  who  resigns  fifc' 
living  into  his  hands,  declaring  thus,  ex  certd  scienti^ 
jmr^  sponte  shnpUciter  et  absolute  resigno,  has,  not— 
withstanding,  entered  into  a  simoniacal  bond  to  do 
so,  when,  at  the  same  time,  it  is  undoubtedly  true^ 
that  he  who  would  take  such  an  Oath  of  Simony 
contrary  to  the  truth,  would  feel  no  difficulty  iici. 
asserting  that  his  resignation  was  pur^  et  simpUciter^  ? 
The    case   of    Bosdey  v.   Bagshaw*    has    be^Ti 

*  4  Term  Reports,  78. 
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pressed  upon  your  Lordships,  which  was  the  ease      1827. 
of  a  bond  to   reside  on  the  living,  or  to  resign. 
The  court  upheld  that  bond,  because  it  supported 
the   cause  of  religion,  by  insisting  on  what  is  so 
essential  to  the  good  of  the  cause,  namely,  the  resi- 
dence of  the  incumbent.    My  Lords,  I  am  not  called 
upon  to  say,  whether  such  a  bond  thus  abstracting 
from  the  authority  and  giving  to  the  obligee  of  the 
bond  the  power  of  the  Bishop  would,  in  my  opinion, 
be  good ;  but  it  is  different  from  this  case :  I  believe 
it  was  quoted  for  the  opinion  of  Lord  Kenyon  on 
Ffytches  case,  but  I  consider  chat  case  not  now  open 
to  discussion  ;  and,  after  all,  what  is  the  dictum  of 
Lord  Kenyon  in  that  case?     (He  was  Counsel  in 
that  cause,  and  his  mind  might  naturally  be  dis- 
posed to  have  considered  it  in  a  particular  way.) 
But  his  Lordship  only  says,  *'  when  that  question 
comes  again  before  the  House  of  Lords,  they  will, 
I  have  no  doubt,  review  the  former  decision,  if  it 
should  become  necessary.'*    This   does  not  infer 
that  there  will   be  any  difficulty  in  the  case  if  it 
come  before  you. 

There  is  another  case  of  Partndge  v.  fVhistoriy^ 
which  was  a  special  bond  of  resignation  in  favour 
of  a  son ;  but  the  Court  heard  no  argument,  and 
gave  no  opinion,  except  that  it  was  not  the  same 
as  that  of  Ffytcke^  and  understanding  that  it 
was  to  go  to  the  House  of  Lords,  gave  judgment' 
for  the  Plaintiff.  With  respect  to  those  Cases  in 
Equity,  in  the  time  of  Lord  Chancellor  Eldon,  in 
wWch  his  Lordship  has  been  supposed  to  hold  the 
validity  of  special  bonds  of  resignation,  I  take  it  his 
Lordship  meant  no  more  than  this,  that  there  being 
a  general  notion  that  such  bonds  were  good,  he  would 
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1827.  not,  as  a  single  Judge,  take  upon  him  to  decide  upon 
their  validity  or  invalidity,  but  he  would  put  the 
question  in  such  a  shape  as  to  obtain  the  judgment  of 
this  House  upon  it,  and  accordingly,  his  Lordship 
sent  one  of  the  cases  to  the  Court  of  King's  Bench, 
but  I  beUcYC  it  was  compromised.  This  I  assume  to 
be  the  extent  of  Lord  Chancellor  Eldon's  intention 
in  the  Courtof  Chancery ;  and  he,  who  is  now  pr^s^nt, 
best  knows  whether  I  have  dra^vn  the  right  coaclu- 
sion  from  what  he  expressed.  I  understand  the 
Lord  Chancellor  assents  to  my  statement,  and  a 
case  now  has  arrived   for  the  opinion  of  this  Houae, 

I  beg  pardon  for  having  trespassed  so  long 
on  the  attention  of  the  House,  but  I  conclude  with 
stating  my  clear  opinion,  that  sufficient  matter 
appears  upon  this  record  to  show,  that  by  th^  statute 
law  (and,  for  the  reasons  above  given,  I  am  strojigly 
inclined  to  think,  that  by  the  common  law  also) 
the  bond  on  which  the  action  of  debt  was  brougbt| 
and  which  bears  equal  date  with  the  writing  of  pr^ 
sentation,  is  illegal  and  void. 

Burroughs  J* — I  agree  with  Mr.  Justice  Gaselee, 
in  thinking  that  the  bond  is  valid.  The  case  of  the 
Bishop  of  London  v.  Ffytche  turned  upon  the  actual 
admission  in  the  pleadings  of  the  simdniacal  contract, 
Being  so  admitted,  the  decision  in  that  c^sq  could 
not  possibly  have  been  otherwise. 

Mr.  Baron  Graham. — ^My  Lords,  this  is  a  bond 
for  the  performance  of  an  agreement,  and  a  breach 
assigned,  under  the  8th  and  9th  of  WiUiam  and 
Marxfy  cap.  11,  sec.  8,  which  says,  "that  in  ^ 
actions  for  non-performance  of  any  covenants  ssf 
agreements,  in  any  indenture,  deed,  or  writing  con- 

^  This  opiDion  should  hare  preceded  that  of  Mr.  J.  Park,    It  is 
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tained,  the  Plaintiff  ihall  amgn  as  many  brdachea  J:^^ 
as  he  shall  think  fit,  and  the  jury  shall  assess^*"  &c«  risrca^% 
The  Defendant  in  error  has  proceeded  under  this  soJ^m, 
Act  Here  the  breach  assigned  is  a  breach  of  the 
condition  of  the  bond ;  the  condition  tbi^refore  is 
the  expression  of  the  agreement  of  the  parties. 
Your  Lordships,  therefore^  must  look  to  the  form  of 
the  agreement  as  expressed  in  the  condition  of  the 
bond^  and  must  put  a  construction  upon  it.  Look- 
ing at  the  simple  expression  of  the  transaction* 
and  the  occasion  of  it,  I  think  hat  it  appears  by 
the  plain  and  natural  constructioUj  that  ^  the  pre- 
sentation was  acquired  solely  upon  the  terms  of 
giving  this  bond;  that  is,  that  the  bond  was  the 
consideration  or  the  price  paid  for  the  presentation ; 
why  else  are  both  these  instruments  of  the  same 
date }  probably  executed  on  the  same  day^  the  pre* 
sentation  bemg  first  executed,  in  the  order  and 
course  of  the  transaction,  as  before  the  parson  pre^ 
sented  gives  a  bond  to  resign,  he  must  have  some* 
thing  to  resign.  It  seems  to  me  impossible  to  con- 
sider the  presentation  as  a  separate  act,  independent 
and  unconnected  with  the  bond.  Suppose  that,  after 
IiOrd  Sondes  had  executed  the  presentation,  Mr. 
Fleteher  had  refused  to  execute  the  bond,  would 
not  Lord  Sondes  have  refused  to  give  validity  to 
the  presentation,  and  he  had  a  power  to  revoke 
it  ?  *  ^'  If  a  man  present  his  clerk  to  the  Bishop, 
he  may  present  another  before  the  Bishop  ^has  re* 
ceived  his  clerk;"  a  fortioriy  Lord  Sondes  might 
have  cancelled  his  seal  before  he  sent  the  clerk  to 
tlie  necessary  service  of  presentation  tp  the  Bishop. 
The  language  is,  ^^  whereas  Lord  Sondes  haspresented, 
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Fktcher  has  agreed  to  resign.''  ^Vliat  is 
zanzj  siv,  that  Lord  Sondes  has  presented,  be- 
Fj^iijer  has  agreed  r  The  inducement  of  Lord 
to  Dresent,  is  the  asrreement  of  Fletcher  to 
rn:  in  odier  words,  the  consideration  of  the 
tiT^  was  the  agreement  to  resign ;  for  with- 
ocr  rr.  by  the  terms  of  the  agreement,  the  presenta- 
tion would  not  hare  been  made,  nor  ince  versa.  If 
thfe  be  tiie  dear  sense  of  the  agreement,  the  ques- 
taoo  i«.  whether  this  bond  is  within  the  31st  of  Eliz. 
odl  4 :  that  is,  whether  it  is,  directly  or  indirectly, 
a  hmefit  within  thr  true  meaning  of  that  statute. 

Whether  a  benefit  or  not  is  best  discovered  by  the 
isse  that  is  made  of  the  bond :  this  view  places  the 
Defendant  in  error  in  a  singular  position.  Argu- 
ments a:  your  Lordships'  bar  were  lu'ged,  to  show 
xsjx  such  a  bond  is  not  a  benefit  to  the  patron, 
within  the  true  and  approved  meaning  of  that  sta- 
tute :  but  the  use  which  he  has  made  of  the  bond, 
and  the  record  wliich  is  now  before  your  Lordships, 
rrv^-e-  that  it  is  a  benefit  to  tlie  extent  of  10,000/. 
if  it  be  said  that  this  was  not  a  benefit  contemplated 
at  the  tirao.  but  was  unexpected  and  remote,  and 
the  e&v:  of  ti.e  breach  of  good  faith ;  I  answer 
it  was  tiie  object  of  the  bond  to  secure,  when  re- 
ouired*  a  pc^-i^oniation.  or  to  secure  a  compensation 
hi  case  v^'  such  presentation  being  prevented.  The 
bcmi  s*iC*-*rcs  a  jx^wor  to  create  a  vacancy,  or  an 
vx;ci^"^cnt  :"or  wirhhoUiing  that  power  ;  the  equiva- 
vc:  t:^  :heaiorL*  the  exact  measure  of  the  value  of 
^m:  r\^wxT,  and  ihat^  in  tliis  instance,  is  ascertained 

I;  is  *tfv>.  ^  -Jh  ^"^  weight  of  authorit}'  which  I  re- 
>tvv^.  ^v^:  :^.v*^^^  Nv.:vis.  by  contemporaneous  deci- 
^W^  Icc^^:  .VUowovu  liavo  never  been  considered  as 
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benefits  within  the  statute ;  but  that  weight  is  much  1827. 
lessened  by  the  discussions  which  took  place  in  the 
Bishop  of  London  v.  Ffytche.  Tliat  Case  has  autho- 
rised us  to  look  to  this  without  the  prejudices  of 
past  opinions,  however  high  in  estimation^  or  even 
past  decisions ;  and  I  may  be  allowed  to  say,  that 
not  one  of  those  decisions  underwent  that  full  dis- 
cussion as  to  the  effect  of  those  bonds,  which  it  re- 
ceived in  the  case  to  which  I  allude,  or  received  that 
illustration  which  has  been  thrown  upon  the  subject 
by  the  arguments  at  the  bar,  and  the  state  of  the 
record  in  this  case. 

It  is  said  that  this  is  not  corrupt :  though  there 

may  be  no  moral  turpitude  in  taking  an  equivalent 

for  a  thing  given,  yet  it  may  be  called  a  corrupt 

contract    In  this  case,  a  right  of  presentation  is 

given,  which  the  law  forbids:  it  is  a  gift  which 

the  law  does  not  allow,  and  is  therefore  corrupt. 

But,  my  Lords^  I  humbly  think^  that  bonds  of  re^ 

signation,  general,  or  in  favour  of  a  son  or  other 

person,  are  void,  on  the  fundamental  principles  of 

the  common  law.    A  parson  has  a  freehold  at  law. 

Lord  Coke  *  says,  "  In  whom  the  fee  simple  of  the 

'^  glebe  is,  is  a  question  in  our  books ;  some  hold  that 

"  it  is  in  the  patron,  but  that  cannot  be,  for  two  rea- 

*^  sons,  &c.;  some  that  the  fee  simple  is  in  the  patron 

"  and  ordinary,  but  this  cannot  be,  for  the  causes 

"  aforesaid,  and  therefore  of  necessity  the  fee  simple 

''  is  in  abeyance,  as  Littleton  saith.  Upon  considera- 

**  tion  of  all  our  books,  I  observed  this  diversity,  that 

"  a  parson  or  vicar,  for  the  benefit  of  the  church  and 

"  of  his  successor,  is,  in  some  cases,  esteemed  in  law, 

"  to  have  a  fee  simple  qualified  ;  but  to  do  any  thing 

^  to  the  prejudice  of  his  successor,  in  many  cases,  the 

•  Co.  Litt.  341. 
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^27^  "  1^^  adjudgeth  him  to  have,  in  effect,  but  an  estate 
"  for  life.  Causce  ^cclesice  publicis  causis  (Bquiparan- 
"  tuTj  and  summa  ratio  est  qtue  pro  religione  Jacitj 
*^  and  ecclesiafungitur  vice  minoris  meliorem  facere 
*^  potest  conditionem  suam  deteriorem  nequaquamJ" 
I  will  not  say  more  on  this  head ;  your  Lordships 
are  aware  of  the  able  manner  in  which  that  was 
urged  as  the  ground  of  the  opinion  of  a  noble  Lord, 
in  the  case  so  frequently  alluded  to:  I  therefore 
humbly  offer  my  opinion,  that  the  question  ought  to 
be  answered  in  the  affirmative. 
May  2, 1826.  The  Lord  Chief  Barofi.—The  question  is,  Whe- 
thet  sufEcient  matter  appears  upon  the  record, 
to  show  that  the  bond  on  which  the  action  is 
brought,  is  void  or  illegal,  either  by  the  common 
law  or  statute?  I  am  one  of  those  who  are  of  opinion 
that  enough  appears  upon  the  record  to  show  that 
the  bond  is  void  and  illegal.  It  is  not  my  purpose 
to  enter  at  great  length  into  this  argument;  I 
should  be  in  danger  of  occupying  the  important 
time  of  your  Lordships,  by  a  mere  repetition  of 
what  has  been  already  very  clearly  and  strongly 
urged.  I  shall  confine  myself  to  a  brief  exposition 
of  the  course  of  reasoning  which  has  led  me  to  the 
conclusion  I  have  stated.  , 

I  am  of  opinion  that  the  condition  of  the  bond, 
which  condition  is  narrated  upon  this  record,  suffi- 
ciently shows  the  nature  of  this  transaction  i  it 
shows  that  the  transaction  was  a  stipulation  for  the 
bond,  on  one  side,  and  the  presentation  on  the  other. 
The  bond  would  not  have  been  given  without  the 
presentation,  nor  the  presentation  without  the  bond; 
the  whole  is  one  contract,  of  which  these  are  the 
corresponding  parts :  this  is,  I  think,  manifest^  upoA 
the  face  of  the  instrument  itself:  the  instrument  is 
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upon  the  record,  and  we  are  therefore  able  to  reach  ^2^1 
the  merits  of  the  question.  Next  I  am  of  opinion, 
that  the  decision  in  this  House,  in  the  Bishop  of 
London  v.  Ffytchcj  would,  if  I  were  otherwise  dis- 
inclined to  it,  compel  me  to  answer  to  your  Liord- 
ships'  question,  that  this  bond  is  void  and  illegal 
by  statute ;  this  conclusion  follows^  necessarily  from 
that  decision:  it  is,  at  it  seems  to  me,  a  strict 
consequence  of  it.  I  cannot  distinguish,  upon  any 
tangible  principle,  between  a  general  and  a  special 
resignation  bond.  All  objections,  of  all  descriptions, 
which  exist  fiital  to  the  one,  affect  the  other ;  some- 
what softened  and  alleviated,  it  is  true,  by  the 
patron's  supposed  object ;  softened,  not  eradicated : 
they  exist  still,  exactly  of  the  same  nature  and 
chaucacter. 

These  are  the  general  grounds  of  my  opinion  $  I 
proceed  to  explain  them  somewhat  more  in  detail, 
yet  still  I  trust  briefly.  Upon  the  first  point,  that 
is,  whether  the  contract,  which  taints  this  instru^ 
ment,  is  sufficiently  apparent  upon  the  record,  I  feel 
it  to  be  the  less  requisite  to  detain  your  Lordships, 
because  the  Judges  appear  to  be  nearly  agreed  upon 
it ;  I  shall  only  say,  that  legal  sense  is  very  remote 
firom  the  common  sense  of  mankind,  if  the  mutual 
contract  is  not  manifest  upon  the  &ce  of  the  docu- 
ment By  the  condition  of  the  bond  recited  in  the 
record,  it  appears  that  the  presentation  and  the  bond 
bear  equal  date ;  it  is  there  stated  that  the  patron 
had  made  the  presentation,  and  the  clerk  had  agreed 
to  resign  upon  request :  would  it  not,  in  the  com- 
mon afiairs  of  the  world,  be  an  insult  to  the  under- 
standing equally  of  the  lettered  and  the  unlettered, 
to  tell  them  that  these  cotemporary  acts  and  obli- 
gations, recited  in  the  same  instrument,  bearing 
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1827,      date  on  the  same  day,  having,  from  their  nature,  re- 
FLETCHER     fcrence  and  relation  to  each  other,  were  not  the 
correspondmg  parts  of  one  contract,  but  distinct 
and  independent  acts  r 

I  would  remind  your  Lordships  of  the  words  of 
Lord  Mansfield,  in  the  case  of  the  Bishop  of  London 
V.  Ffytche^  upon  this  point,  if  it  had  not  been  done 
yesterday,  by  my  brother,  Mr.  Justice  Park.  It  is 
sufficient  if  the  contract  appears  upon  the  bond ;  if 
it  had  not  appeared,  it  might  have  been  necessary  to 
plead  it ;  but  in  all  the  discussions  at  which  I  have 
been  present  upon  this  case,  no  reason  has  been 
stated,  nor  valid  authority  cited,  to  prove  that  that 
must  be  supported  by  averment,  which  is  manifest 
without  it. 

I  shall  now  proceed  to  explain  why  I  think  the 
order  made  by  your  Lordships'  House,  in  the  Bishof 
of  London  v.  Ffytche.  decides  the  present  question. 
In  the  first  place,  I  do  not  presume  to  examine  that 
order  further  than  is  necessary  to  ascertain  what  it 
is  that  must  be  inferred  from  it,  what  are  the  prin- 
ciples on  which  it  is  founded,  and  what  rule  of  de- 
cision it  lays  down  for  future  Judges :  to  that  ex- 
tent I  must  examine  it,  because  without  such  exa- 
mination, I   cannot  apply  it;  but  I  ought  to  go 
further :  it  is  not  for  me  to  inquire  whether  that  re- 
solution departed  from  the  course  of  decision  which 
had    before   prevailed    in  Westminster-hall,     nor 
whether  it  is  supported  by  those  great  principles  of 
civil  and  ecclesiastical  policy  interwoven  with  the 
constitution  of  the  state,  as  essential  to  its  prosperity. 
Tliese   were   topics  properly  brought  into   action 
wheil  that  case  was  under  consideration ;  here,  in 
my  humble  judgment,  they  are  at  least  unnecessary. 
That  cause  is  decided^  and  I  am  bound  by  it ;  thei^ 
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I  most  look  for  the  law  upon  this  subject.  To  what  1827. 
source  are  we  to  look  for  what  is  called  the  declara-  flbtchbr 
tion  of  the  unwritten  law  of  the  land,  if  not  to  the 
decisions  of  the  supreme  judicature ;  and  upon  what 
principle  are  you  to  expect  that  your  decisions  shall 
bind  your  posterity,  in  the  times  that  are  to  come,  if 
you  yourselves  are  not  bound  by  what  your  pre- 
decessors have  done  in  the  times  that  are  past  ?  I 
take  therefore  the  rule3  that  necessarily  flow  from 
that  decision,  to  be  fixed  and  settled. 

It  follows  from  that  decision,  that  a  general  bond 
of  resignation  is  void  and  illegal ;  I  say  general. 
The  issue,  in  that  case,  it  is  true,  was  not  upon  the 
validity  of  the  bond,  but  it  involved  that  question  : 
the  issue  was  upon  the  presentation ;  if  the  pre- 
Kutation  was  illegal,  because  of  its  connexion  with 
the  bond,  the  bond  must  have  been  illegal,  because 
d  its  connexion  with  the  presentation.    If  a  con- 
tract be  void,  either  as  prohibited  by  positive  enact- 
ment, or  as  contravening  the  policy  of  the  law,  the 
engagements  on  both  sides  must  be  equally  invalid : 
if  the  whole  contract  is  void,  every  part  must  be  so. 
I  refer  to  the  case  cited  by  my  brother  HuUock,  yet 
I  will  take  the  liberty  of  adding  one   dictum^  on 
account  of  the  great  names  from  whence  it  comes : 
the  Earl    of  Mansfield  and   Bishop   Stillingfleet. 
Lord  Mansfield,  in  the  case  of  the  Bishop  of  London 
V.  Ffytchcy  is  reported  to  have  expressed  himself  as 
follows :  "  The  next  objection  stated  was,  that  the 
bond  was  good,  but  the  preseAtation  void ;  that  is 
very  extraordinary,  and  Bishop  Stillingfleet  treats 
it  as  a  most  absurd  proposition, — that  it  was  a  good 
agreement  in  respect  of  the  bond,  and  bad  in  respect 
of  the  presentation ;  and  that  that  which  was  corrupt 
m  itself^  could  be  good  in  a  bond  and  bad  in  a  pre-^ 
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1827.  getitation."  The  opinion  expressed  in  these  words, 
7LETCUBB  appedts  to  me  to  be  so  clear,  that  I  feel  entire  con- 
fONDBs.  fidence  that  no  scepticism  can  doubt  it,  and  no  sub- 
tlety confuse  it.  I  assume,  therefore,  that  a  decisicm 
against  the  validity  of  the  presentation,  in  the  great 
cause  so  often  alluded  to,  was  in  effect,  a  decision 
against  the  bond  of  resignation,  which  had  been 
there  given,  or,  in  other  words,  against  a  general 
bond  of  resignation.  The  case  which  is  my  guide, 
having  settled  that  a  general  bond  of  resignation  is 
Invalid,  it  remains  for  me  to  consider  whether^  upon 
the  same  principles,  I  am  to  adopt  the  same  con- 
clusion, as  to  a  special  bond,  with  the  provisions 
contained  in  that  now  in  question. 

The  two  points  which  appear  to  me  to  have  con- 
ducted the  House  to  the  reversaVof  the  judgment 
below  in  that  cause,  are,  first,  that  the  bond  was  a 
benefit  to  the  patron  within  the  statute  of  Eliza-^ 
beth ;  and  secondly,  that  it  was  in  effect  an  abridge 
ment  of  that  estate  for  life  in  the  benefice  which  the 
law  deemed  essential  to  the  independence  of  tlie 
incumbent,  to  the  due  administration  of  the  duties 
of  his  sacred  office,  and  which  was  therefore  confer- 
red upon  him  by  the  admission,  institution  and  in- 
duction, and  which  for  the  same  reasons  it  would 
not  permit  to  be  abridged  by  any  contrivance  what- 
ever ;  what  it  was  agreed  should  not  be  done  directly, 
it  would  not  i>ermit  to  be  done  indirectly.    That 
these  were  the  chief  points  in  debate  in. that  cause, so 
far  as  related  to  its  substance  and  its  merits,  I  collect 
partly  from  the  questions  put  by  the  House  to  the 
Judges,  and  partly  from  the  opinions  reported  to 
have  been  delivered  by  such  of  the  Members  of  tiai 
House  as  concurred  in  the  order  of  reversal  ulti- 
mately pronounced,     llie  question    is^   wheAer 
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cither  or  both  of  these  objections  may  not  be  equally^ 
stated  against  this  bond  ?  It  appears  to  me  that  both 
may.    I  think  that  if  a  general  bond  be  a  benefit  to 
the  patron,  this  is  so  also.    A  general  bond  is  aa 
obligation  to  resign  upon  request  made.    It  is  g6n^ 
ral  because  there  is  no  previous  condition  necessary 
to  enforce  the  resignation  other  than  the  request. 
This  bond  is  also  an  obligation  to  resign  upon  re- 
quest.   That  is  the  contract :  but  there  is  annexed 
to  it  a  condition  that  the  request  shall  not  be  made 
until  a  person  named  be  capable  of  accepting  a 
benefice.    Is  that  condition  wholly  destructive  of  the 
r   benefit  ?  The  benefit  may  be  less  in  degree,  because 
many  circumstances  must  concur  instead  of  one ;  but 
that  does  not  alter  the  nature  and  character  of  the. 
stipulation.    It  was  argued  in  the  Bishop  of  London 
r    ^*  Ffytche,  that  these  bonds^  if  they  were  legalj  af«* 
^     forded  an  easy  mode  of  selling  the  presentation  after 
y    the  vacancy.  The  argument  was  this :  Let  the  clerk  . 
i<     give  the  resignation  bond :  when  the  request  is  made^ 
let  him  refuse ;  let  the  action  be  brought,  and  let  the 
f     patron  recover :  there  is  a  sale  of  the  presentation 
0;   authorized  by  the  law :  is  not  this  quite  as  open  to 
^i.  the  same  contrivance  ?    The  obligation  is  precisely 
^   on  the  same  terms^  with  this  addition  only,  that  some 
tf  person  named,   you  cannot  confine  it  to  a  son  or 
:3t;   relation,  it  may  be  any  body,  shall  be  capable  of 
r    accepting  the  benefice.    How  easy  to  insert  a  con<- 
fr    venient  name.  The  person  named  becomes  capable ; 
F     the  request  i^  made  as  was  intended  ;  it  is  refused ; 
the  action  is  brought ;   the  money  paid ;  and  the 
living  is  legally  sold.    Is  it  not  obvious,  my  LcMrds^ 
that  if  the  argument  I  have  referred  to  had  any 
weight  against  general  bonds,  it  ought  also  to  weigb 
against  a  special  bond  ?    I  have  stated  that  ii:^  thi« 
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1B27.      bond  the  stipulation  is  the  same  as  in  a  general 
VLETCHBR    bond.    The  contract  of  the  clerk  is  to  resign  upon 
request.    The  nominee  is  introduced  only  to  explain 
why  the  patron  has  exacted  the  bond,  and  to  aflSrm 
that  his  object  in  requiring  the  resignation,  will  be 
to  present  the  nominee.     But  when  he  has  obtained 
the  resignation,  who  can  undertake  that  he  will  pre- 
sent the  nominee,  or  that  the  nominee  will  accept? 
The  capacity  to  accept  is  the    whole    condition. 
Nothing  more  is  required  to  authorise  the  request, 
and  with  the  request  to  entitle  the  Plaintiff  to  recover. 
It  appears  to  me  obvious  that  these  circumstances 
do  not  alter  the  nature  and  character  of  the  benefit 
derived  from  the  bond,  but  only  diminish  the  amount 
of  the  value,  by  converting  that  which  in  the  general 
bond  is  a  certain  advantage  into  a  contingent  advan- 
tage.   A  man  may  dispute  how  far,  in  what  degree, 
the  contingency  diminishes  the  benefit ;  but  no  man 
can  say  that  it  destroys  it.    No  such  bond  as  this 
pan  be  given  without  putting  it  upon  the  cards,  (if 
I  may  be  allowed  such  an  expression  on  such  a  sub- 
ject,) that  the  patron  may  derive  great  benefit  from 
it.     In  this  case,  for  instance :  sustain  this  bond ; 
affirm  this  judgment ;  you  decide  that  this  bond  is 
no  benefit  to  the  patron ;  and  you  prove  it  by  trans- 
ferring by  force  of  the  bond  a  large  sum  of  monej 
into  his  pocket.     It  were  easy  for  me,  my  Lords,  to 
multiply  hypothetical  cases  in  which  the  patron 
might  derive  advantage  from  such  an  obligation  on 
the  part  of  the  clerk  :  I  shall  not,  however,  pursue 
it,  having,  as  I  humbly  conceive,  said  enough  to 
explain  the  course  of  reasoning  which  induces  me  to 
think,  that  if  a  general  bond  of  resignation  be  » 
benefit  to  the  patron  within  this  statute,  this  also 
must  be  a  benefit  to  him;  not  perhaps  so  higU/ 


ON  APPEALS  AND  WRITS  OF  ERROR.  jH^T 

valuable,  but  still  a  benefit,  and  exactly  of  the  same  1827* 
character  and  description.  The  other  great  objec*  plbtghu 
tion  urged  against  general  resignation  bonds  is,  if  gon^ 
possible,  more  manifestly  applicable  to  special  bonds 
than  that  which  I  have  just  mentioned.  It  is,  that 
they  affect  the  degree  of  interest  which  the  wisdom 
and  policy  of  the  law  gives  to  a  clerk  in  his  bene* 
fiee ;  that  is,  an  estate  for  life. 
.  In  the  argument  of  the  Bishop  of  London  y# 
ffytche,  it  is  thus  put :  The  whole  estate  and  interest; 
of  the  clerk  is  derived  from  the  bishop :  no  part  of  it 
fix>m  the  patron.  He  has  a  bare  power  of  nomina* 
tion.  The  law  gives  him  no  authority  to  diminish 
or  vary  the  estate  or  interest  conferred ;  to  do  so  in- 
directly, is  in  truth  a  fraud  upon  the  law,  adverse  to  , 
its  spirit,  and  destructive  of  its  views ;  so  it  was 
argued  by  those  Lords  whose  opinions  prevailed  in  that 
cause.  Does  not  this  bond  also  quite  as  evidently  vary 
and  diminish  the  estate  conferred  by  institution  an<) 
induction  ?  Can  any  distinction  be  suggested  in  this 
respect  between  general  and  special  bonds  ?  I  ven- 
ture confidently  to  answer,  none.  The  incumbent^s 
estate  is  liable  to  be  determined  on  the  person  be- 
coming capable  of  accepting  a  benefice,  and  upon 
request,  so  that  that  is  a  limitation  upon  an  estate 
for  life.  When  the  first  condition  has  happened,  as 
in  this  case,  the  bond  becomes  void,  and  the  estate 
of  the  incumbent  hangs  upon  the  request :  If  that 
<^it!umstance,  therefore,  is  fatal  to  general  bonds^ 
it  must  be  equally  so  to  the  bond  referred  to  in  the 
q^iestion  put  to  the  judges. 

The  feeling  to  which  the  opinions  I  have  stated 
*re  adverse,  arises  from  the  effect  which  these  opi- 
^'ons  have  in  diminishing  the  value  of  advowsons, 
^d  in  somewhat  embarrassing  patrons  in  the  object 
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.^^'^  of  proyiding,  by  means  of  church  preferment,  for 
vLiTCHBR  their  friends  or  relations.  Upon  this  I  shall  say  only, 
foNDBs.  it  certainly  has  that  effect :  but  in  my  humble  judg- 
ment, that  circumstance  ought  not  to  affect  my 
opinion  on  the  question  put  by  your  Lordships.  It 
tvould  be  more  material  in  a  question  of  what  the 
law  ought  to  be,  than  in  a  question  of  what  it  is.  Even 
then  there  are  weighty  considerations  on  the  other 
side,  but  here  the  topic  is  misplaced.  The  answer 
which  I  give  to  the  question  put  is,  that  I  think  the 
case  decided  by  your  Lordships  rules  this  question,  and 
that  I  must  answer  that  this  bond  is  illegal  and  vdd. 
The  Lord  Chief  Justice  of  the  Common  Pleas. — I 
will  not  detain  the  House  by  any  technical  observa- 
tions on  the  point,  whether  the  supposed  objection 
to  the  bond  be  raised  by  the  pleadings  in  this 
cause,  because  if  it  had  been  expressly  stated  on 
the  record  that  the  Plaintiff  in  error  was  presented 
to  the  living  of  Kettering  on  the  condition  of  hi« 
giving  a  bond  to  resign,  to  the  intent  and  for  the 
I  sole  and  only  purpose  (in  the  language  of  the  bond) 

that  the  Defendant  in  error  might  be  enabled  to 
present  one  of  his  younger  brothers,  when  such 
brother  should  be  capable  of  being  inducted  into 
Such  living,  in  my  opinion,  the  bond  would  not 
have  been  void  either  by  the  statute  or  the  common 
law.  But  for  the  judgment  of  this  House  in  the  case 
of  the  Bishop  of  London  v.  Ffytche^  I  will  venture  to 
say,  that  there  never  was  a  lawyer,  from  the  time 
when  tithes  were  first  granted  to  the  church  to  the 
present,  who  would  not  without  hesitation  have 
given  the  same  answer.  It  is  now,  however,  thought 
by  some  of  my  learned  brothers,  that  resignation 
bonds  in  favour  of  particular  persons,  although  sanc- 
tioned by  judges,  bishops,  and  chancellors,  arevcnd; 
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that  the  condition  of  resigning  beneficed  is  repug-      1837. 
nant  to  the  estate  which  incumbents  have  in  them,    vlbtthsr 
and  therefore  bonds  containing  such  a  condition  are      toNDta. 
void  by  the  common  law ;  that  such  bonds  are  bene- 
fits to  the  patron,  and  subject  the  givers  and  takers  ' 
of  them  to  all  the  penalties  of  the  statute  for  the 
prevention  of  simony ;  that  they  cause  the  ministers 
of  the  gospel  to  take  false  oaths,  and  are  therefore 
not  to  be  endured  in  a  Christian  community.  Al- 
though I  most  sensibly  feel  the  weight  of  the  aiitho- 
nty  to  which  my  humble  opinion  is  opposed ;  yet, 
supported  by  two  of  my  learned  brothers,  I  afn  vaia  x 

enough  to  think  we  shall  satisfy  your  Lordships^ 
that  such  bonds  are  liable  to  none  of  these  objections. 
The  judgment  in  the  Bishop  of  London  v.  ff^tche, 
bas  not  decided,  nor  did  the  House  intend  in  that 
case  to  decide,  this  question.  But  it  has  been  insisted 
in  argument,  that  the  principle,  wliich  that  case 
establishes,  governs  this.  My  first  duty  will  be  to 
•show,  that  that  case  establishes  no  principle^  which  by 
&tr  legal  reasoning  can  be  applied  to  the  present :  ^k 

I  have  not,  therefore,  to  express  the  hope,  wWch  Lord  '^^^ 

Kenyon  expressed,  that  your  Lordships  will  review  I 
that  decision ;  I  have  only  to  request  that  the  prin- 
eiple  on  which  that  judgment  rests  may  not  be  ex- 
tended further  than  those  who  pronounced  it  ever 
intended  it  should  be,  and  that  it  may  not  be  applied 
to  cases  which  cannot  be  productive  of  the  etils 
which  it  was  their  object  to  remedy.  Thus  much  I 
might  ask,  although  disposed  to  admit  what  heiJb 
always  appeared  to  me  repugnant  to  reasoti  and 
Bathority,  namely,  that  a  supreme  court  of  justice 
cannot  undo  what  it  has  erroneously  done.  Although 
the  cfourts  below  will  not  impugn  your  Lordships' 
judgments  in  casea  ad  idem,  yet  they  do  not  hold 
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1827.  that  tliey  are  bound  by  them  beyond  the  point  ac- 
tually decided.  The  courts  below  truly  say,  we  can- 
not know  that  the  House  of  Lords  would  carry  this 
determination  farther  than  they  have  carried  it.  In 
the  case  oi  Partridge  v.  IVhistony*  the  Court  of  King's 
Bench  said,  '^  that  a  bond  to  resign  in  favour  of  the 
son  of  the  patron  did  not  raise  a  point  precisely  like 
that  in  the  Bishop  of  London  v.  Ffytche^  and  they 
were  bound  by  the  established  series  of  precedents 
to  give  judgment  for  the  Plaintiff."  This  dedsioQ, 
although  pronounced  on  a  point  appearing  on  the 
record,  and  therefore  liable  to  be  disputed  in  this 
House,  was  never  disturbed. 

In  the  Bishop  of  Lo7idon  v.  Ffytche^  the  point  de- 
cided was,  that  a  presentation  was  void  which  was 
made  in  consideration  of  a  bond  given  by  the  pre- 
sentee  to  the  patron,  by  which  the  former  bound 
himself  to  the  latter,  absolutely  to  resign  the  living 
on  request  made  to  him  by  the  patron  to  make  such 
resignation.    The  question  in  this  case  turns  upon  a 
bond  given  by  the  presentee  to  the  patron  to  per- 
form an  agreement  made  between  them,  that  the 
former  would  resign  the  living  to  the  latter,  to  the 
intent  and  for  the  sole  and  only  purpose  that  the 
latter  might  present  one  of  his  brothers  when  such 
brother  shall  be  capable  of  taking  an  ecclesiastical 
benefice.    The  question  in  the  case  of  the  Bishop  of 
London  v.  Ffytche^  regarded  one  particular  descrip- 
tion of  bonds.     In  the  present  case  it  regards  bonds 
of  a  very  different  kind. 

If  you  reason  from  generals  to  particulars,  tiie 
course  is  easy  and  safe ;  but  if  you  rise  from  par- 
ticulars to  generals,  or  draw  inferences  from  one 
particular  to  another,  you  must  be  careful  that  the 
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particulars,  in  every  material  respect,  resemble  each       1^27. 
other,  or  your  reasoning  will  be  illogical,  and  the     fletcheii 
analogy  will  fail.     This   is   strictly  true   in  every 
science,  and  the  Bishop  of  LandaflF,  who  was  emi- 
nently learned  in  many  sciences,  says,  in  the  Bishop 
of  London  v,  Ffytche^  "  A  slight  variation  in  circum- 
stances vitiates  the  validity  of  a  precedent ;  and  the 
ground  on  which  it  vitiates  it  is,  that  we  cannot  tell 
whether  this  variation  of  circumstances,  had  it  been 
contemplated  by  the  court  which  first  established 
the  precedent,  might  not  have  operated  so  as  to 
produce  a  different  judgment."     We  are  all  sensible 
that  when  the  mind  is  suspended  as  it  were  in  equi-^ 
librioy  by  the  equal  prevalence  of  opposite  reasoning, 
in  cases  of  intricacy,   what  a  little  circumstance 
would  cause  it  to  preponderate  ;  and  this  little  cir- 
cumstance by  which  any  case  differs  from  an  ad- 
judged case,  lessens,  if  it  does  not  annihilate,  the 
weight  of  a  precedent.     I  will  presently  show  that 
special  bonds  in  favour  of  particular  persons  cannot 
be  used  for  the  same  corrupt  purposes  as  general 
bonds,  and  that  they  differ  from  them  more  in  sub- 
stance than  they  do  in  form.  The  House,  in  the  Bishop 
oj  Lmdon  v.  Ffytche^  did  not  go  beyond  the  question 
jaised  by  the  pleadings  in  the  cause.     The  question 
put  to  the  judges  in  that  case  was,  not  whether  all 
resignation  bonds  are  void,  but  whether  certain  spe- 
cified bonds  are  void  ?  The  language  of  the  question 
is,  whether  an  agreement  whereby  the  incumbent 
undertakes  to  avoid  the  benefice  at  the  request  of  such 
patron  be  not  an  agreement  for  a  benefit  to  such  patron  ? 
Theanswer  of  the  learned  Judge,*  whowas  of  opinion 
that  the  bonds  spoken  of  in  the  question  were  illegal, 
is  confined  to  general  bonds  to  resign  on  request. 

*  L.  C.  J.  Eyre. 
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1827.      He  says,  "  In  this  case  the  patron  presented  by 
reason  of  an  agreement  that  the  clerk  should  give  him 
a  general  bond  of  resignation,  which  being  a  profit 
and  benefit  within  the  statute,  his  presentation  is 
void,"    That  is  the  general  question  on  the  plea. 
Again  he  says,  "  The  form  of  these  bonds  facilitates 
to  a  great  degree  that  buying  and  selling  of  benefices 
which  Bishop  Gibson  says  they  were  introduced  for 
the  purpose  of  efiecting.     The  legal  history  of  those 
bonds  shows  how  generally  they  have  been  used  fiir 
that  purpose."    Whether  Lord  Chief  Justice  Eyre's 
reasoning,  that  because  the  form  of  these  bonds  was 
calculated  to  facilitate  the  buying  and  selling  livings, 
therefore   (without  proof  that  the  bond  in  ques- 
tion was  intended  to  be  used  for  this  purpose)  all 
such  bonds  are  to  be  holden  to  be  simoniacal,  be 
just  or  not,  it  cannot  apply  to  the  bond  in  the  pre- 
sent case.     Such  reasoning  cannot  apply  to  bonds, 
the  history  of  which  does  not  show  that  they  hav^e 
been  used  to  facilitate  the  sale  of  livings,  and  wIhcIi 
can  only  be  used  for  such  a  purpose  in  one  ca»e, 
namely,  where  the  presentation  is  sold  to  a  per^m 
Incapable  of  being  presented,  whilst  the  church  is 
void,  and  a  bond  is  taken  from  the  clerk  presented    j 
to  resign  when  the  purchaser  shall  be  in  full  orders. 
Cases  of  this  sort  can  scarcely  ever  occur;  they  must 
be  so  rare,  that  it  is  impossible  to  make  them  te 
grounds  of  a  general  condemnation  of  such  bonds. 
It  is  enough  that  the  bond  may  be  avoided  irhcn 
such  a  corrupt  use  of  it  is  proved. 

The  reverend  prelates  who  favoured  the  House 
with  their  opinions  in  the  case  of  the  Bishop  of  London   i 
V.  Ffytche^  although  they  expressed  doubts  of  the 
legality  of  bonds  in  any  form  or  under  any  circum- 
stances, confined  their  judgments  to  general  bonds, 
and  all  their  reasoning  went  to  prove  the  impolicy  of 
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feneral  bonds  only.    The  Bishop  of  Bangor  says,      J^^T. 
^  I  am  inclined  to  think  that  bonds  of  resignation, 
rhether  the  condition  be  special  or  general,  are 
nthin  the  express  letter  of  the  statute  of  Elizabeth, 
lecause  it  is  impossible  to  conceive  how  a  presentee 
An  in  any  instance  give  a  bond  of  resignation  to  a 
matron  from  which  the  patron  will  not  derive  some 
lenefit  or  reward  directly  or  indirectly."    This  is 
lut  an  inclination  of  opinion,   not  a  decided  judg- 
Qent,  and  I  would  beg  to  observe,  that  if  the  prin- 
iple  of  some  benefit,  direct  or  indirect,  be  adopted, 
[a  principle  altogether  inconsistent  with  the  legal 
Hmstruction  of  penal  statutes,)  many  most  conscien- 
tious patrons,  as  well  ecclesiastial  as  lay ,  have  com- 
mitted the  detestable  crime  of  simony.     The  Bishop 
tl  Bangor  says,  "  If  a  bond  of  any  sort  can  be  said 
to  be  without  exception."    Except  these  expressions 
of  dislike  of  any  bonds  of  resignation,  all  the  obser- 
vations of  the  reverend  prelates  are  directed  against 
general,  and  general  bonds  only.     The  Bishop  of 
Salisbury  says,  "  General  bonds  of  resignation  have 
TMually  been  given,  and  from  the  instant  they  are 
given,  the  wretched  presentee  is  taken  from  under 
tiie  protection  of  that  law  which  guards  every  other 
wibject  of  the  state :  he  ceases  to  be  free,  because 
he  holds  his  living  at  the  absolute  will  of  his  patron, 
subject  to  his  caprice.**    The  Bishop^  of  Bangor 
speaks  always  of  general  bonds :  "  Suppose,"  says 
his  Lordship,  "  that  a  patron  presents  a  clerk  to  a 
benefice,  without  receiving  any  money,   bond,  or 
assurance  for  money,  but  the  clerk  enters  into  a  bond 
to  resign  on  six  months'  notice.  As  soon  as  he  is  in 
possession,  the  patron  demands  a  lease  of  certain 
titiies  at  an  under  rent."    His  Lordship  sums  up  his 
irgument  by  saying,  "  the  worst  and  most  corrupt 
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1827.  practices  may  be  cai-ried  on  under  general  bonds  of 
resignation."*  The  Bishop  of  Landaff  speaks  of 
general  bonds  only.  The  Bishop  of  Gloucester 
says^*  ^^A  bond  which  conceals  the  consideration 
for  which  it  was  given,  and  which  may  easily  be 
abused  to  the  most  oppressive  and  iniquitous  pur- 
poses, affords  a  strong  suspicion  of  a  bad  design. 
If  the  consideration  were  a  good  one,  why  is  it  not 
expressed,  as  in  special  bonds  it  always  is,  in  plain 
words.**  Although  these  learned  prelates,  from  a 
proper  regard  to  the  independence  of  the  clergy, 
and  a  jealousy  of  what  they  thought  interfered  witib 
the  authority  of  their  order,  disliked  all  resignation 
bonds,  yet  it  is  clear  that  they  only  decidedly  con- 
demned general  bonds.  The  Bishop  of  Gloucester 
distinctly  admits  not  only  of  the  legality,  but  the 
propriety  of  some  special  bonds  of  resignation. 

The  reasoning  of  Lord  Thurlow  goes  only  to  ini« 
pugn  general  bonds,  *^  Nobody,"  he  says,  *'  contends 
that  the  practice  is  not  wicked,  destructive,  and 
pemiciousto  the  discipline  of  the  church,and  contrary 
to  the  spirit  of  the  law  under  which  it  was  earned  on.* 
*^  He  could  produce  evidence  of  an  offer  to  sell  an 
advowson,  upon  which  the  purchase-money  was  cal- 
culated and  put  on  a  general  bond  of  resignation^ 
(no  such  arrangement  could  be  made  on  a  special 
bond,)  and  he  knew  that  instances  of  it  were  fre- 
quent." t  Lord  Thurlow  had  recently  changed  his 
opinion.  When  the  Bishop  of  London  v.  Ffytche 
came  before  him  in  the  Court  of  Chancery,  that 
learned  Lord  said,  *^  If  there  were  no  cases,  I  should 
think  it  clear  that  a  mere  bond  for  resignation  could 
not  be  criminal,  unless  it  were  a  profit  or  benefit  to 
the  patron.   Many  cases  have  determined  that  these 

*  Cunningham,  p.  151.    f  Id.  p.  156. 
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bonds  are  good.  The  effect  of  the  determination  is,  1827. 
that  they  are  not  simoniacal,  nor  against  the  policy 
of  the  law,*  "  His  Lordship's  argument  in  the  House 
of  Lords^  so  iar  from  proving  that  bonds  to  resign 
in  favour  of  a  son  or  brother  (which  no  reasonable 
I  man  could  say  are  wicked  and  pernicious  to  the 
I  discipline  of  the  churchy  and  could  be  made  use  of 
L  to  enable  sales  of  benefices)  are  illegal,  shows  that 
3  general  bonds  of  resignation,  although  under  circum- 
3  stances  voidable  in  Chancery,  are  not  void  at  com- 
-^  mon  law.  He  says,  ^*  The  bond  is  not  capable  of 
^  being  avoided,  but  by  averments  of  bad  consider- 
^  ation  and  use :  if  you  cannot  aver  upon  it  in  that 
gr  inanner,  whatever  the  canon  law  may  do  with  it,  by 
IB  tiie  common  law  it  cannot  be  rescinded,  f ''  His 
^  Lordship  then  compares  them  to  marriage  brokage 
^  bonds,  and  says,  "  abundant  cases  may  be  put  to 
—I  show  that  it  is  impossible  to  avoid  those  bonds  at 
^  law,  and  refers  to  the  case  of  Hall  v.  Potter ^%  decided 
IK  ^  this  House,  in  confirmation  of  his  opinion.  If  I 
St  TOderstand  this  argument,  it  is  not  that  every  gene- 
■i  ral  bond  is  void  at  law ;  but,  that  it  may  be  avoided 
^  if  a  bad  use  be  made  of  it.  Lord  Mansfield  says, 
m  "  The  case  stands  singly  on  this  proposition,  whether 
m  an  agreement  by  a  general  bond  of  resignation  in 
«  consideration  of  a  presentation  was,  by  3 1  st  of  Eliza-' 
?  i  heth^  simoniacal,  corrupt,  and  void  ?  ** 
i  I  hope  I  have  clearly  shown,  from  the  pleadings, 
t  the  questions  put  to  the  judges,  and  the  opinions  of 
X  the  judges,  and  members  of  this  House,  in  the  case 
^  of  the  Bishop  of  London  v.  FfytchCj  that  the  question 
^  DOW  submitted  to  us  by  your  Liordships,  is  not 
i  touched  by  the  judgment  in  that  case.  It  has  been 
y     stated  that  special  bonds  differ  only  in  form  from 
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1827^     general  bonds;  that  the  condition  to  resign  maybe 
in  favour  of  such  as  are  neither  the   children  ncx 
relations  of  the  patron ;  that  if  the  names  of  two 
persons  may  be  introduced  into   such  bonds,  the 
names  of  r.ny  greater  number  of  persons  may  be  in- 
scribed.    Put  into  a  special  bond  as  many  names  as 
you  please,  you  can  no  more  make  it  in  form  or 
substance  like  a  general  bond,  than  by  adding  equal 
to  unequal  numbers  you  can  make  the  totals  equal 
You  cannot  by  a  special  bond  reduce  the  incumbent 
to  the  same  state  of  dependence  on  the  caprice  of  the 
patron  as  by  a  general  bond.     You  cannot  render  it 
available  to  accomplish  the  sale  of  a  benefice  as  you 
can  a  general  bond.     If  a  living  be  vacant,  it  cannot 
be  sold ;  but  if  general  bonds  were  permitted,  the 
patron  might  present  to  the  vacant  benefice;,  take  a 
general  bond  of  resignation  from  the  presentee ;  and 
when  he  has  got  his  price  for  the  benefice,  call  on 
the  incumbent  to  resign ;  and  thus,  as  Lord  Thurlow 
says,  "  he  may  calculate  the  purchase-money  on  a 
general  bond  of  resignation."     The  patron  cannot 
make  this  calculation  on  a  special  bond,  even  if  he  be 
not  obliged  to  present  on  the  resignation  of  the  in- 
cumbent the  person  mentioned  in  the  bond,  ando3- 
whose  behalf  the  resignation  is  called  for.     If  a  spe- 
cial bond  can  be  made  use  of  to  evade  the  penalties 
of  the  statute  of  Elizabeth,  the  taking  it  for  such  a 
purpose,  if  properly  pleaded  and  proved,  would  render 
it  void,  and  the  insertion  of  an  unusual  number  of 
names,  and  those  persons  not  connected  with  the 
patron,  would  be  evidence  of  such  an  intent. 

I  am  not  prepared  to  say,  that  the  persons  in  whose 
favour  resignations  are  required  must  be  relations  of 
the  patron.  He  may  honestly  think  that  a  person 
who,  from  temporary  infirmity  or  absence,  or  from 
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his  not  yet  being  in  orders,  is  incapable  of  being       1827, 
presented  to  the  living,  will,  when  the  disability    fletcher 
shall  be  removed,  be  the  fittest  person  to  fill  the 
church.    But  I  think,  my  Lords,  that  a  patron  may 
be  compelled  to  present  the  person,  for  the  purpose 
of  presenting  whom  he  calls  on  the  incumbent  •  to 
resign,  and  that  he  may  thus  be  prevented  from 
making  an  improper  use  of  the  power  given  him  by 
the  bond,  as  my  Brother  Gaselee  has  said.    The 
Bishop  may  refuse  to  accept  the  resignation  until  he 
has  in  his  hands  the  presentation  of  him  in  whose 
fevour  the  resignation  is  required,  or  the  incumbent 
may  make  a  conditional,  resignation ;  such  condi« 
tioual  resignations  have  been  made  where  livings  have 
been  exchanged.  Sir  Simon  Degge  ^ves  us  the  form 
of  such  a  resignation,  in  which  the  Bishop  is  ex- 
pressly required  not  to  admit  the  other  clerk,  unless 
;      the  exchange  be  completed ;  but  to  consider  that  re- 
i     Agnation  as  of  no  eflFect.    This  agrees  with  the  com- 
i     mon  kw.  Lord  Coke  says,"  If  two  exchange  lands,  and 
9     one  die  before  the  exchange  is  executed,  it  is  void.** 
*         There  are  several  instances  in  which  courts  of 
*■     equity  have  interfered  to  prevent  th6  making  an  ill 
^.     iwe  of  these  bonds.    No  case  is  to  be  found  of  an 
%     acbon  at  law;  but  as  the  loss  of  a  benefice  is  the  loss 
^      of  a  temporal  advantage,  (otherwise  the  Court  of 
Chancery  could  not  have  interfered,)  I  should  think 
ihat/there  could  be  no  doubt  that  if  a  patron  called 
OD  an  incumbent  to  resign  his  benefice  to  the  intent 
and  for  the  sole  and  only  purpose  that  he  might  pre- 
sent A.  B.,  in  favour  of  whom  the  patron  had  a  right 
to  call  on  the  incumbent  to  resign,  and  after  having 
obtained  the  resignation  by  such  false  pretence,  he 
presented  C.  D.,  for  whom  the  bond  did  not  autho- 
rise the  patron  to  require  a  resignation,  compensatioxi 
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for  the  injury  the  incumbent  had  sustained  might  be 
recovered  in  an  action.  If  such  an  action  be  not 
maintainable^  a  man  may  through  fraud  sustain  a 
temporal  injury,  and  yet  have  no  redress,  which  I 
apprehend  would  be  inconsistent  with  the  first  prin- 
ciples of  our  law. 

Although  the  validity  of  general  bonds  was  sup* 
ported  in  a  great  number  of  decided  cases,  HnNe 
were  some  in  which  they  were  declared  to  be  illegal. 
Lord  Keeper  North  said  he  was  not  satisfied  fiiat 
such  bonds  were  good  in  law.  In  the  case  of  draham 
V.  Graham,  such  bonds  were  holden  to  be  within  the 
statute  of  Elizabeth  by  the  Court  of  Common  Pleas, 
in  the  1 5  th  of  James  the  1  st.  Where  authorities  clash, 
a  court  of  error,  at  the  same  time  that  it  confinnB 
some  judgments,  must  over-rule  such  as  are  contrary 
to  them :  but  where  there  is  a  long  series  of  decisions» 
and  no  authority  can  be  opposed  to  them,  I  think  a 
court  of  law  cannot  overturn  thdm.    The  legali^ 
of  special  bonds  is  supported  by  decisions  both  in 
common  law  courts  and  courts  of  equity  from  the 
time  of  Henry  the  Fourth  to  the  present.  In  Johns  y. 
Lawrence,  it  was  recited  on  the  bond  that  it  was  the 
intention  of  the  obligee  to  preserve  the  presentation 
for  his  son  when  he  should  be  capable  of  taking  the 
living :  the  obligor  bound  himself  to  resign  within 
three  months  after  request.     The  King's  Bendi 
first,  and  afterward  the  Court  of  Exchequer  Cbamr 
ber,  held,  that  a  bond  to  resign  on  request  if  the 
patron  will  present  his  son  thereto  when  he  should 
be  capable  of  taking  the  living  is  good.    This  is  the 
decision  of  all  the  Judges  in  England  in  the  Sth  of 
James  I.    Lord  Coke  was  then  Chief  Justice  of  the 
King's  Bench,  and  in  his  reading  on  the  statute  of 
Elizabeth,  he  says,  that  he  was  in  Parliament  when  that 
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Act  passed,  that  he  voted  with  the  proceedings  of  1827. 
the  House,  and  he  concurred  with  the  other  judges  fletcher 
that  such  a  bond  was  valid.  Can  your  Lordships 
have  so  safe  a  guide  to  lead  you  to  the  true  meaning 
of  the  statute  as  one  of  the  most  eminent  lawyers 
that  ever  lived,  who  took  a  part  in  the  making  of  the 
law,  knew  the  evil  that  Parliament  meant  to  correct, 
and  the  exact  extent  to  which  it  was  intended  the 
remedy  should  be  carried  ?  In  HilUer  v.  Stapleton^ 
Michaelmas  1 707,  the  Lord  Keeper  said, "  Resigna- 
tion bonds  have  been  allowed  since  the  statute  only 
to  preserve  the  living  for  the  patron  himself  or  for  a 
child,  or  to  restrain  tlie  incumbent  from  non-resi- 
dence, or  a  vicious  courise  of  life.**  If  the  bond  be 
general,  his  Lordship  observes,  a  particular  agree- 
ment must  be  proved  to  resign  for  the  benefit  of  a 
friend  that  would  be  presented,  and  without  such 
agreement,  the  bond  ought  not  to  be  sued  on. 

In  Peek  v.  Cajtely  9th  George  I.,  the  bond  was  to 
resign  when  the  patron's  nephew  came  of  age.  Instead 
of  the  patron's  requiring  a  resignation,  an  agreement 
was  made  that  Peele  should  hold  the  living,  paying 
the  nephew  30/.  a  year.  This  payment  was  made 
for  several  years,  but  was  afterwards  refused,  and 
the  bond  put  in  force.  The  Chancellor  granted  an 
injunction,  but  said  it  was  not  on  account  of  any 
defect  in  the  bond,  which  he  held  goqd,  but  on  ac- 
count of  the  use  that  had  been'made  of  it. 

In  an  anonymous  case,  in  13  IVUliam  III.,  Powelt.^J^ 
concurred  with  Blencow,   the  only  other  judge  in 
Court,  in  supporting  a  general  bond,  because  he 
says  it  may  be  to  an  honest  intent,  as  that  the 
patron  may  have  a  son  of  his  own  capable  of  taking 
the  benefice ;  but,  says  he,  if  this  was  the  real  mo- 
tive, why  should  it  not  be  expressed  in  the  condition? 
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1827.  This  very  learned  judge  entertained  no  doubt  of  the 
FLETfUER  legality  of  special  bonds,  or  of  the  justice  or  policy 
of  allowing  them.  In  Partridge  v.  iVhiston,  the  Court 
of  King*s  Bench  said,  they  were  bound  by  an  esta^ 
blished  series  of  precedents  to  give  judgment  for  th6 
Plaintiff  in  an  action  on  a  bond  on  a  condition  to  re- 
sign in  favour  of  a  son  of  the  patron.  This  case  nriglit 
have  been  carried  to  the  House"  of  Lords,  for  the 
question  was  raised  on  the  record  ;  but  the  judgment 
was  never  disputed.  To  these  decisions  no  judgment 
of  any  court,  no  dictumof  any  judge,  can  be  opposed. 
The  overruling  of  so  many  authorities,  by  any  power 
l)ut  that  of  the  legislature,  will  destroy  entirely  the 
certainty  of  the  law:  no  man  can  know  what  are  his 
rights  or  duties. 

We  talk  much  of  national  faith ;  I  hope,  my  Lords, 
It  will  ever  be  kept  inviolable.  National  faith  is  not, 
however,  confined  to  any  particular  compacts ;  it 
requires  the  strict  observance  of  all  laws,  under  the 
sanction  of  which  any  of  the  subjects  of  this  empiife 
have  acquired  any  rights.  The  reversal  of  thes6 
decisions  would  be  a  breach  of  national  faith  to  those 
who  have  been  induced  by  them  to  purchase  advow- 
sons.  Immense  sums  of  money  have  been  expended 
In  buying  advowsons,  and  presentations,  upon  the 
highest  assurance  next  to  that  of  an  express  declara- 
tion by  the  legislature,  that,  in  case  of  livings  be- 
coming vacant  before  those  on  whom  the  purchaser* 
intended  to  bestow  them  are  capable  of  taking 
orders,  they  might  present  to  such  living  and  taki 
the  security  of  a  bond  fi-om  the  presentees  for  th6 
resignation  of  them,  when  the  person  for  whom  they 
are  intended  shall  be  in  priest's  orders.  Many  of 
these  purchasers  have  no  other  provision  for  their 
children  but  the  livings  so  purchased.  Ecclesiasticil 
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I  well  as  laymen,  have  dealt  in  these  bonds  ot  rt- 
gnation.  Lord  Mansfield  says,  '^a  Bishop  of  Salis-  nkrcHiR 
iiry,  before  bis  (Lord  Mansfield's)  time,  firequently  .,^,1^. 
K)k  them.**'  This  is  not  said  of  that  right  reverend 
relate  by  way  of  reproach,  but  to  sliow  that  men 
r  the  highest  character  did  not  consider  that  the 
iktng  such  bonds  was  improper. 
If  you  decide  that  these  bonds  are  within  the 
fttute  of  Elizabeth,  you  make  those  who  have  given 
id  those  who  have  taken  them  criminals.  Both 
le  Plaintiff  and  Defendant  in  error,  and  many  other 
arsons,  as  well  clergymen  as  laymen,  have,  vHhile 
sling  under  the  sanction  of  the  courts  of  West- 
nnster,  committed  the  scandalous  crime  df  simony, 
nd  subjected  themselves  to  all  the  penalties  of  the 
tiKtutes  of  Elizabeth.  This  argument  was  answered 
ft  the  Bishop  of  London  v.  Ffytche^  by  saying  that 
hese  consequences  of  the  judgment  could  be  pre^ 
rented  by  an  Act  of  parliament.  Your  Lordships 
JWmot  have  forgotten  the  answer  of  Lord  Mans- 
tew  to  this  observation :  "  What !  pass  &  judgment 
to  do  mischief,  and  then  bring  in  a  bill  to  cure  it!*^ 
I  irill  add,  will  you  condemn  men  by  a  judgment 
fcat  has  all  the  vice  of  an  ex  post  ^facto  law,  and 
"ftcr  confiscating  their  proper^,  save  them  from 
Utttfeer  punishment  by  a  statute  pardon. 

Bat  let  us  foi^t  for  a  moment  that  there  are  any 
fedsions  on  the  subject  The  statute  of  Elizabeth 
Mnot  be  holden  to  embrace  this  case,  without  set- 
fflg  aside  rules  which,  since  the  Revolution,  have 
leen  uniformly  observed  by  all  Judges,  and  which 
emper  with  mercy  the  justice  of  our  criminal  law. 
he  statute  of  Elizabeth  is  a  penal  law :  the  rule  to 
Uch  I  allude,  requires  that  all  penal  laws  should 
MNMWtifcwd  strictiy  \  that  no  cases  dioiddbe^oMeft 
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1827.^  to  be  reached  by  them,  but  such  as  are  within  both 
the  spirit  and  letter  of  such  laws.  If  these  rules 
are  violated,  the  fate  of  accused  persons  is  decided 
by  the  arbitrary  discretion  of  Judges,  and  not  by 
the  express  authority  of  the  laws. 

If  general  words  follow  an  eniuneration  of  particu- 
lar cases,  such  general  words  are,  by  another  rule  of 
construction,  holden  to  apply  only  to  cases  of  the  same 
kind  as  those  which  are  expressly  mentioned.    By 
the  14th  George  IL,  cap,  1,  persons  who  should  steal 
sheep  or  any  other  cattle,  were  deprived  of  the  benefit 
of  clergy.    The  stealing  of  any  cattle,  whether  cora- 
monable  or  not  commonable,  seems  to  be  embraced 
by  these  general  words,  "  any  other  cattle;"  but  by 
the  16th  George  Ihy  cap.  34,  the  legislature  declared 
that  it  was  doubtful  to  what  sorts  of  cattle  the 
former  Act  extended  besides  sheep,  and  enacted  and 
declared  that  the  Act  was  meant  to  extend  to  any 
bull,  cow,  ox,  steer,  bullock,  heifer,  calf  and  lamb^ 
as  well  as  sheep,  and  to  no  other  cattle  whatsoever.. 
Until  the  legislature  distinctly  specified  what  cattle 
were  meant  to  be  included,  the  Judges  felt  that  thejf 
could  not  apply  the  statute  to  any  other  cattle  birfc 
sheep.     The  legislatm^e,  by  the  last  Act,  says,  it 
was  not  to  be  extended  to  horses,  pigs,  or  goats, 
although  all  these  are  cattle.     Lord  Chief  BaroO 
Comyn  says,  ^^  a  penal  statute  shall  not  be  extended 
by  equity,  and  the  general  words  of  a  penal  statute 
shall  be  restrained,  for  the  benefit  of  him  against 
M'hom  the  penalty  is  inflicted." 

By  the  31st  of  Elizabeth^  cap.  6,  sec.  4,  for  the 
avoiding  of  simony  and  corruptions  in  presentations, 
collations  and  donations,  of  and  to  any  benefices, 
dignities,  prebends,  and  other  livings  and  promo- 
tions ecclesiastical,  and  in  admissions^  ii]^titutionS| 
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and  inductions  to  the  same^  it  is  provided,  that,  ^^  If      1827.^ 
"  any  persons  or  person  shall,  for  any  sum  of  money,     plbtcher 
^  reward,  gift,  profit,  or  benefit,  directly  or  indi-      sondes. 
"  rectly,  or  for  or  by  reason  of  any  promise,  agree- 
^^  ment,  grant,  bond,  covenant,  or  other  assurance 
*^  of  or  for  any  sum  of  money,  reward,  gift,  profit, 
^^  or  benefit  whatsoever,  directly  or  indirectly,  pre- 
sent or  collate  any  person  to  any  benefice,  with 
cure  of  souls,  dignity,  preferment,  or  living  ec- 
^  clesiastical,  the  presentation,  collation,  ^ft,  and 
bestowing,  and  every  admission,  institution,  in- 
vestiture, and  induction,  shall  be  utterly  void, 
**  frustrate,  and  of  none  effect  in  law ;  and  the  per- 
"  son  giving  or  taking  the  money,  &c.,  shall  forfeit 
**  double  the  value  of  one  year's  profit  of  the  bene- 
*'  fice,  and  the  person  accepting  the  benefice  shall 
;  **  be  for  ever  disabled  from  holding  the  same."  The 
only  words  in  this  statute  which  can  be  so  far 
stretched  as  to  reach  the  bond  which  is  the  subject 
of  the  present  action  are  "profit  or  benefit;**  but 
these,  according  to  the  restrictive  rules  of  construing 
penal  statutes,  mean  only  profits  or  benefits  ejusdem 
generis  with  money,  rewards  or  gifts,  such  as  bills 
of  exchange  instead  of  money,  leases  of  the  tithes, 
or  profits  of  the  benefice,  or  loans  of  money,  or 
other  valuables,  for  a  long  or  indefinite  period  of 
time,  instead  of  immediate  gifts  of  the  same  things. 
If  this  construction  be  not  put  on  the  words,  no 
Jwtron,  either  lay  or  ecclesiastical,  can  present  or 
collate  a  son  who  is  dependent  on  such  patron,  to 
any  preferment  in  the  church,  without  being  guilty 
of  simony.    If  a  bond  for  the  resignation  of  a  living 
in  favour  of  a  son,  be  a  benefit,  the  presentation  of 
a  son  to  a  vacant  benefice,  must  be  a  benefit,  for  the 
grst  is  only  a  means  of  obtaining   the    second; 
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188'>.  indeed  there  can  be  iio  doubt,  that  if  a  patron  has  a 
ri^ETcuEft  son>  whom  he  maintains,  it  is  generally  a  benefit  for 
him  to  have  a  living  to  which  he  can  present  such 
son :  for  few  persons  would  allow  a  son  as  much 
after  he  was  in  possession  of  a  benefice,  as  he  re- 
ceived before  5  but  this  was  not  that  corrupt  benefit 
which  was  contemplated  by  the  legislature^  wh^n 
|;his  statute  was  passed. 

Whatever  expressions  are  to  be  found  in  the  Act, 
the  object  of  the  legislature  was  only  to  prevent  si- 
mony ;  and  such  advantages  as  these  were  never 
thought  to  be  simoniacal.  Lord  Chief  Justice  DeGrey 
says,*  "  The  statute  has  not  adopted  all  the  wild  no- 
[\  tions  of  the  canon  law,  with  regard  to  simony."  But 
the  giving  or  granting  this  bond  would  not  amount 
to  simony  even  by  the  canon  law.    The  words  that 
approach  nearest  to  it,  are  those  of  the  canon  of  1 229, 
NulH  licet  ecclesiam  nomine  dotalitatls  ad  aliquem^ 
iransferre.   All  the  other  canons  are  confined  to  the 
trafficking  in   presentations,   and  preventing  the 
granting  of  leases  and  pensions  by  incumbents.  Oua 
^definition  of  simony,  by  a  canonist,  is,  Studiosa  volun^^ 
tasemendivelvendendi  aliquod  spirituale  vel  ^irituab^ 
annexum.  This  definition  can  by  no  construction, 
extendi  to  special  bonds  of  resignation,  made 
enable  a  patron  to  provide  for  his  relation  or  friend 
Another  writer  has  defined  simony  tp  be  Spiritual 
ium  acceptio  vel  donatio  nan  gratuita^    This  word 
gratuita  is  used  as  the  opposite  to  oneraria^  voi 
pnly  applies  to  a  corrupt  bargain  for  money  or  q&sssl 
direct  profit*    In  exchanges,  each  party  prc^poses  to 
himself  some  benefit ;  the  one  expects  to  get  moi^ 
profit,  the  other  a  more  healthy  or  agreeable  or  ad^ 
vantageous  residence*  Yet  exchanges  are  e^pressl; 
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allowed  by  the  statute  of  Elizabeth,  because  ex- 
changes, though  productive  of  temporal  advantage^     fletchek 
to  one  or  both  partiea,  are  not  the  vile  corrupt  con- 
tracts which  were  intended  to  be  prohibited  by  thQ 
legislature. 

But  it  has  been  said,  by  one  of   my  learned 
brothers,  this  is  a  benefit  and  profit,  because  by 
means  of  it,  money  will   be  obtained :  for  if  the 
judgments  of  the  courts  below  should  be  affirmed, 
the  Defendant  in  error  will  get  10,000/.    The  per- 
formance of  the  condition  of  all  bonds  is  enforced 
by  pecuniary  penalties,  which  may,  in  the  event  of 
a  breach  pf  the  condition,  be  recovered.  This  is  the 
case  when  bonds  are  given  for  the  faithful  perform- 
ance of  any  office ;  yet  such  bonds  have  been  en- 
forced over  and  over  again,  and  no  such  objection 
was  ever  made  to  them.     If  the  intent  of  the  ob- 
ligee was  to  obtain  the  penalty  of  the  bond,  and  not 
tlie  resignation  of  the  living,  such  intent  would  be 
corrupt,  and  the  bond  made  to  carry  it  into  execu- 
tion would  be  void.  That  would  not  be  a  resignation 
bond,  but^  a  money  bond ;  all  that  was  said  about 
resignation,  being  a  mere  colour  to  cover  the  corrupt 
intent ;  but  this  corrupt  intent  not  appearing  on  the 
face  of  the  bond,  must  be  pleaded.     There  is  no 
such  plea  in  the  present  case,  nor  is  there  the  least 
reason  to  suspect  that  the  defendant  in  error  ever 
contemplated  so  mercenary  and  so  base  an  object. 
He  expected  that  the  obligor  would  perform  the 
condition  of   the  bond,  and  then  no  money  or 
other   corrupt    benefit    could  have  been  offered. 
Is  it  consistent  with  justice  or  common  sense,  that 
a  man  1$  to  los^.  his  right,  because  his  opponent 
compels  him,  by  a  breach  of  his  contract,  to  sue  for 
a  penalty  which  he  neither  expected  nor  desiyed? 
jAr .  Justice  Heath  s^yi^^  in  Ffytche  and  the  Bishop 
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1827.  of  London,  '^  The  law  construes  bonds  accord- 
FLETCHER  "  vc^g  to  thc  Intcnt  of  the  pal-ties,  and  in  all  bonds 
SONDES.  "  with  a  condition,  the  penalty  is  only  considered 
^^  as  enforcing  the  condition : "  so,  although  t 
patron  can  derive  no  pecuniary  advantage  from  th( 
presentation  to  a  living,  yet  if  his  clerk  be  not  ad 
mitted,  the  law  permits  him  to  recover  damages  ii 
a  quare  impedit. 

It  has  been  insisted,  that  advowsons  are  pm 
trusts,  and  that  patrons,  in  the  execution  of  thes 
trusts,  have  no  right  to  consider  their  families 
or  adopt  any  means  for  resemng  presentatioi] 
for  any  of  their  children  or  relations.  This  opf. 
nion  is  founded  on  what  Lord  Coke  says,  tbt 
"  a  guardian  in  socage  does  not  take  a  presentation, 
to  a  living,  because  he  cannot  make  money  of  it* 
This  doctrine  has  led  to  the  ridiculous  ceremony  of 
the  guardian  putting  the  pen  into  the  hands  of  an 
infant  in  the  cradle,  and  guiding  its  feeble  hanJ 
while  it  signs  a  presentation.  But  executors  and  ad- 
ministrators of  lay  patrons  present  to  livings  which 
ijflf-  have  become  vacant  in  the  lifetimes  of  their  testa- 

tors or  intestates.  Presentations  are  not  pure  spi- 
ritual trusts  :  if  they  had  been  so  considered,  th^ 
Bishops  could  never  have  allowed  them  to  be  di« 
posed  of  by  laymen ;  advowsons  in  gross  or  nex: 
presentations  could  never  have  been  permitted  to  V 
sold ;  Archbishops  could  not  leave  options  to  th» 
widows  or  other  lay  persons. 

The  learned  Selden  calls  the  right  of  lay  pa 
trons  to  present  to  church  livings,  "  the  interes 
of  patronage  which  the  lay  founders  challengei 
in  their  new  erected  churches."  Lord  Kenyoi 
calls  a  right  of  presentation,  "  a  trust  connecter 
with  an  interest. ''  The  founders  of  lay  patro 
tiage,  when  they  endowed  the  churclies,  reserve 
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the  right  of  patronage,  and  the  right  of  taking     ^  1827. 
resignation  bonds  in  favour  of  their  children  and 
descendants.    The  Bishops,  by  allowing  the  dedi- 
cation of  tithes  to  be  made  on  these  conditions^ 
obtained  a  provision  for  many  churches  which  would 
otherwise  have  remained  without  endowment.    As 
the  Bishops  were  to  decide  on  the  fitness  of  the  per- 
sons to  be  presented,  they  wisely  thought  that  the 
allowing  patrons  the  privilege  of  taking  such  bonds 
could  not  injure  the  Church.  On  the  contrary,  from 
the  exercise  of  this  privilege,  the  younger  members 
of  the  families  of  great  land-owners  were  brought 
into  the  Church,  and  a  connexion  has  been  kept  up 
between  the  landed  interest  and  the  Church,  which 
^eatly  contributes  to  increase  the  Security  and  in^ 
fluence  of  the  latter ;  at  the  same  time  the  members 
of  great  families  are  generally  better  educated,  and 
from  those  family  connexions,  likely  to  be  more  re- 
spected in  their  parishes  than  any  other  clergymen 
that  can  be  found.    The  practice  of  taking  special 
resignation  bonds,  and  the  sanction  that  such  bonds 
have  uniformly  received  from  the  courts  of  West- 
minster, are  the  highest  evidence  that  such  bonds 
were  allowed  by  the  original  compact  made  between 
lords  of  manors  and  the  Bishops,  when  churches 
were  founded.    These  were  some  of  the  interests 
which  Selden  says  the  patrons  challenged  in  their 
new  erected  churches. 

It  has  been  said,  that  a  clerk  who  has  given 
one  of  these  bonds,  cannot  subscribe  the  proper 
form  of  resignation,  or  take  the  oath  admi- 
nistered on  his  institution.  The  unhappy  men 
who  have  taken  this  oath,  and  resigned  in  conse- 
quence of  bonds  of  resignation,  have  been  even 
charged  with  perjury.    This  is  a  dreadful  charge 
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}827.  gainst  the  thousands  of  worthy  persons  who  have 
rLETCHEft  given  sueh  bonds^  and  honourably  performed  th^ 
i^^onditioqs  of  them.  The  objection  as  to  the  form 
of  resignation  assumes^  that  the  words  sponte,  purity 
^t  simpliciter  are  an  essential  part  of  the  instrumeu^ 
of  resignation.  There  is  no  particular  settled  foni\ 
of  words  necessary  in  a  resignation.  In  tVahrond 
V.  Pollard^*  the  words  are  animo  deliberata,  certd 
^cientidy  et  mero  tnotu,  et  quibusdam  causis  jiLstis  et 
rationalibus  moventibusy  ultro  et  sponti  dediss^i 
peither  these  words,  nor  any  thing  of  the  like  im- 
port, are  in  the  form  of  resignation  given. by  Degge, 
Bqt  if  a  resignation,  in  this  precise  form  were  re- 
quired, the  only  import  of  the  words  spontk^  ptirh^  et 
simpliciter^  is  that  the  clerk  was  pot  driven  by  unlaw-? 
fill  violence  or  threats,  or  seduced  by  any  corrupt 
agreement,  to  m^tke  the  resignation;  but  that  he 
made  it  willingly,  and  because  he  thought  it  bis  duty 
to  make  it.  With  regard  to  the  oath,  I  admit  that  by 
Archbishop Cowrie^oy'^  decree,  persons  presented  are 
required  to  swear  that  ^^  obligati  non  sunt,  nee  eomm 
amici^  pro  se,  juratorid  aut  pecuniaria  cautiane,  d$ 
ipais  beneficiis  resignandis.''  These  words  are  not 
in  the  oath  prescribed  by  the  Council  of  WestnuHf 
ster,  1138,  or  that  of  the  Council  of  Oxford,  1236. 
The  insertion  of  them  by  the  Archbishop  into  the 
<)ath  required  by  his  decree,  shows  that  he  and  those 
who  advised  him,  thought  that  the  oaths  previously 
taken,  did  not  reach  resignatiop  bonds.  The  Arch- 
bishop had  no  authority  to  alter  the  oath^  and  if  any 
Bishop  was  now  to  refuse  to  admit  a  clerk  who  de- 
clined taking  this  oath,  he  would  render  himself 
liable  to  damages  and  the  costs  of  a  quare  impe£t. 

*  Dyer,  293.  b. 


ON  app|:als  and  writc  of  eruqr.  ^q^ 

By  alteqring  oaths  of  office,  you  may  alter  the  con-^       18^7. 
dition^  duties  and  responsibilities  of  the  officers,     flbtch&i^ 
Parliament  only  can  do  this,  in  civil  offices ;  and 
Councils  of  the  Clergy,  with  the  approbation  of  the 
King^  in  ecclesiastical.    Lord  Coke  says,  "a  new 
oath  cannot  be  imposed  without  the  authority  of 
Parliament,"    In  1603,  a  canon  was  made,  prescribr 
ing  a  form  of  oath  to  be  taken  by  persons  presented 
to  benefices,  and  this  canon  was  confirmed  by  the 
King.    The  clergy  who  assisted  at  the  convocation 
,   vrhich  made  the  canon,  must  have  known  of  Arch- 
bishop Courtenay's  decree^  and  yet  they  have  omit«> 
ted,  in  the  form  of  oath,  the  words  relative  to  bond&i 
of  resignation.      How  is  this  omission  to  be  ac*i 
counted  for  ?  Why  either  the  clergy,  or  those  who 
advised  the  crown,  thought  that  bopds  of  resigna- 
tion, if  not  abused,  were  legal  and  proper,  and  there- 
fore they  would  not  allow  any  o^th  to  be  adminis- 
tered to  clerks,  which  should  prevent  theui  from  giV'* 
ing  such  bonds.     I  have  heard  it  said.  Why  will  not 
patrons  rely  on  the  honour  of  clergymen  ?    But  if 
the  clergy  cannot  give  bonds,  they  cannot  pledge 
their  honour :  if  the  one  is  a  violation  of  their  duty, 
inconsistent  with  the  forms  of  resignation  and  theiir 
oaths,  lo  is  the  other. 

.  The  last  objection  to  the  validity  of  these  bon^S 

^i  that  they  convert  an  estate  for  the  life  of  the  in^ 

^umbent,  into  an  estate  determinable  on  a  particuliMf 

€^iit,  during  the  life  of  the  incumbent^    Supposing 

tl^t  the  clergyman's  interests  in  his  benefice  b^ 

^4e^y  the  same  as  that  of  a  lay  tenant  for  life^ 

^^ye  is  nothing  in  the  objection;  for  the  conditioi> 

^  l^i^n  in  the  case  of  a  benefice,  fo^ms  no  part  of 

tfl^  instrument  which  creates  the  interest  in  it ;    it 

^  ^^loade  by  4  separate  d^d.    rs[ow  if  a  t^ei^t  (of 
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1827.  life  were  to  give  a  bond  to  convey  back  his  estate  on 
FLETCHER  thc  Happening  of  a  particular  event,  such  a  bond 
would  not  be  voidable  in  law.  The  objection  is 
to  introducing  into  the  instrument  conferring  the 
estate,  a  condition  which  is  inconsistent  with  it,  as 
when  a  deed  conveys  to  B  an  absolute  inde- 
feasible estate  for  his  life  ;  and  contains  a  proviso, 
that  on  a  certain  event,  the  estate  shall  determine 
in  the  lifetime  of  the  party  to  whom  it  is  given. 
There  is  more  of  technicality  than  reason  in  this 
distinction;  but  no  two  estates  are  less  like  each 
other,  than  that  of  a  clerk  in  his  benefice  and  a  lay 
tenant  for  life ;  they  are  created  with  different  ob- 
jects. Conditions  are  annexed  to  one  which  are  not 
annexed  to  the  other ;  the  clergyman,  to  preserve 
his  estate,  must  perform  the  duties  of  his  church; 
if  he  takes  another  benefice,  without  a  dispensation, 
he  vacates  the  first.  These  conditions  arise  from  the 
original  compact  between  thc  lay  patrons  of  the  Church 
and  the  clergy,  which  I  have  already  referred  to. 

The  judgment  of  this  House,  in  the  Bishop  of^ 
London  v.  Ffytche,  does  not  bear  upon  the  question, 
now  to  be  decided.    No  principle  can,  by  any  just 
legal  reasoning,  be  deduced  from  that  case,  wMcIe 
is  applicable  to  this.  Securing  a  benefit  for  a  brotheir 
or  friend,  is  not  a  profit  or  benefit  within  the  mean- 
ing of  the  statute   of  Elizabeth.    These   general 
terms  must,  according  to  the  true  and  establisheJ. 
rules  for  construing  penal  statutes,  be  restrained  hy 
the  particular  words  that  precede  them,  and  holdeim. 
to  mean  any  benefits  of  the  same  sorts  as  those^ 
particularly  specified.    The  taking  these  bonds  is^ 
not  an  abuse  of  the  right  of  patronage,  as  that  right 
stands  according  to  the   common  law,  and  they 
are  not  inconsistent  with  the  estate  which  incuraLr- 
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bents  have  in  their  benefices.    These  bonds  ap-       1827. 
pear  to  have  been  used  from  the  earliest  times^  both 
by  ecclesiastical  and  lay  patrons^  and  have  been 
uniformly  supported  by  the  judgments  of  the  courts 
of  Westminster. 

The  consequences  of  declaring  these  bonds  void, 

will  not  be  confined  to   the  injury  done  to  the 

long  established  rights  of  patrons  ;   it  will  bring 

in  a  laxity  in  the  mode  of  construing  penal  sta* 

tutes  which  will  deprive  persons  accused  of  crimes, 

of  the  benefit  of  that  humane  rule,  which  secures 

from  punishment  all  whose  offences  are  not  clearly 

within  the  letter  as  well  as  the  spirit  of  the  law. 

The  judgments  of  the  courts  of  Westminster-hall 

are  the  only  authorities   which  we    have   for  by 

far  the  greatest  part  of  the  law  of  England.     The 

overturning  the  long  series  of  judgments,  which  de- 

elare^  the  validity  of  these  bonds,  must  introduce 

uncertdnty  and  confusion  into  every  branch  of  the 

common  law.     Can  it  be  said  that  the  law  which 

governs  these  bonds  is  unjust  ?    No,  my  Lords,  the 

injustice  is  in  destroying,  without  compensation,  a 

vested  right.     Can  it  be  said,  that  they  are  incon- 

sjstent  with  the  policy  of  our  laws?     That  policy 

encourages  us  to  provide  for  our  children,  relations, 

and  friends,  and  allows  us  to  bestow  on  them  oflfices 

^^r  which  they  are  duly  qualified.     In  ecclesiastical 

benefices,  the  public  have  a  security  for  the  fitness 

^*  the  person  presented,  which  does  not  exist  in 

oth^r  cases.     The  Bishops  are  to  take  care,  that 

neither  by  friendship,  nor  natural  affection,  a  clerk 

sn^ll  be  put  into  a  church,  who  is  not  duly  qualified 

^  ^o  the  duties  of  it.     If  a  patron  may  give  a  living 

^  l^is  son,  or  relation,  or  friend,  what  objection  is 

^"^X'e,  if- it  liecomes  vacant  when  the  person  fojr 
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Whotti  it  is  intended  is  incapable  of  takitig  it,  tbhik 
wBTcnER  permitting  some  other  person  to  hold  it,  until  the 
BONow.  incapacity  of  the  first  object  of  his  choice  be  ft- 
moved  ?  It  has  been  said,  this  can  be  done  in  the  CMe 
of  no  other  office.  There  are  no  other  offices  whick 
have  been  created  by  patrons,  and  endowed  out  of 
their  estates,  and  therefore  there  could  be  no  legd 
origin  for  the  right  to  take  such  bonds  in  any  W;hcr 
offices^  With  respect  to  other  offices,  there  ei^  M 
judicial  authorities  to  support  such  a  right* 

By  holding  these  bonds  to  be  void,  you  will  not 
tnake  patrons  forget  their  faculties,  atid  look  oiit,  im* 
biassed  by  affection  or  friendship,  for  the  modt  wordiy 
clergyman  to  fill  the  vacant  benefice.   Many  o^  theifi 
will  act,  as  some  patrons  have  done,  where  a  hvmg^ 
the  presentation  to  which  they  are  desirous  of  sca- 
ling, becomes  void  before  it  is  sold.    iTiey  will  jwe- 
sent  some  old  man.     By  which  are  the  duties  of  an 
incumbent  likely  to  be  best  performed — by  a  youn^ 
man,  in  full  health,  under  a  bond  of  resigniation,  t* 
by  an  old  one,  who  has  just  enough  of  life  left  not  to^ 
be  liable  to  be  objected  to  by  a  Bishop,  on  account 
.  of  his  imbecility  ?  Many  owners  of  manors,  With  ad-^ 
vowsons  annexed,  will  sell  the  advowsons  from  ftc^ 
manors.  Those  who  pay  large  sums  of  money  to  pur- 
chase advowsons  in  gross,  will  not  be  the  most  likdjf 
persons  to  hold  such  advowsons  as  pure  trusts,  atd 
in  disposing  of  them  to  look  only  to  the  maxim-— 
detur  digfiiori     Such  alienators  of  the  church  pat-*' 
tronage  will  break  the  connexion  between  the  li^ided 
interest  and  the  clergy. 

Young  men  of  family  are,  from  their  edncatio<!ft 
and  habits,  likely  to  make  the  best  parish  priests^  - 
From  their  connexion  with  the  owners  of  lands 
the  parishes^  all  the  inhabitants  feel  a  respeot 
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them,  which  must  add  much  to  the  effect  of  flie  i6i1. 
instruction  they  give.  Connexion  with  pfopiie-  mtr^^Hsft 
tors  of  the  soil,  gives  to  the  clergyman  the  great-  g^^ieg. 
est  interest  in  the  happiness  of  his  parishioners, 
and  stimulates  him  to  promote  their  spiritual  wel- 
fare. Such  persons  will  not  take  ordei^s  where  thfe 
livings,  which  their  ancestors  founded,  are  severed 
from  their  families.  I  am  aware  these  ate  rath6t 
tensiderations  of  policy  than  law }  but,  my  Lords, 
if  there  be  any  doubts  what  is  the  law,  judges  solve 
dUch  doubts  by  considering  what  will  be  the  good  or 
bad  effects  of  their  decision.  I  say,  nearly  in  th6 
%ords  of  one  of  the  Bishops,  in  the  Bislwp  bf  JLori- 
don  v.  Ffytche, "  That  doctrine  cannot  be  law,  which 
itijures  the  rights  of  individuals,  and  ^U  be  produce 
five  of  evil  to  the  Church  and  to  the  community.*' 

The  Lord  Chief  Justice  of  the  King's  Bench. — 'T1m5 
t[\iestioh  appears  to  me  to  consist  of  two  parts. 
¥lrst,  whether  enough  appears  on  the  record  to  shew 
tiiatthe  bond  was  given  as  the  price  or  considerq^ion 
of  the  presentation  to  the  benefice?  Secondly,  sup* 
posing  this  to  appear,  then  whether  the  bond  is  void 
by  the  statute  or  common  law  ? 
As  to  the  first  part  of  the  question,  I  am  of 
^  opinion,  that  enough  does  appear  upon  the  face  of 
y^_  the  record  to  shew  that  the  bond  was  given  as  the 
^  pnce  or  consideration  of  the  presentation  to  the  be-» 
nefice.  If  the  fact  be  manifest  upon  the  fece  of  the 
Instrument,  it  is  not  necessary  to  aver  it,  in  order 
to  bring  it  to  the  notice  of  the  Court,  or  within  the 
ineaning  of  the  statute ;  and  that  the  &ct  does  so 
^pear,  it  is  only  necessary  to  advert  to  the  language 
of  the  condition. 
^  In  this  case  the  statute  mentions  the  act  alone, 
I    ^thout  any  epithet  or  quaUfieation.    The  section^ 
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1827.      commences  with  this  preamble,  "  for  the  avoiding 
fLETCHBR     ^^  of  simony  and  corruption  in  presentations,  coUa* 
.soND£8.      ^^  tions  and  donations,  of  and  to  benefices,  dignities 
"  prebends,  and  other  livings  and  promotions  ecde^ 
^^  siastical,  and  in  admissions^  institutions  and  in-^ 
*^  ductions  to  the  same,  be  it  enacted,  that  if  any  per- 
^^  son  shall,  or  do  at  any  time'*  (after  such  a  period,) 
"  for  any  sum  of  money,  reward,  gift,  profit  or  be- 
**  nefit,  directly  or  indirectly,  or  for  or  by  reason  of 
"  any  promise,  agreement,  &c.,  of  or  for  any  sum  of 
^'  money,  reward,  gift,  profit  or  benefit  whatsoeveti 
directly  or  indirectly,  present  or  collate  any  persoDi 
&c.  to  any  benefice,  that  then  such  presentation 
shall  be  utterly  void/'  It  is  to  that  section  to  whidi 
I  would  beg  to  call  your  Lordships'  attention,  finom 
which  it  appears  that  the  mere  taking  of  any  gift,  profit 
or  benefit,  is  in  itself  an  avoidance  of  the  presentation. 
It  is  necessary,  with   respect  to  any  question 
that  may  arise  upon  the  statute  of  Elizabeth,  or 
any,  question  that  may  arise  from  the  common  laWi 
to  see  what  the  fact  is ;  the  question  being,  Whe&er 
it  is  apparent  upon  the  face  of  the  instrument  that 
the  bond  is  given  as  the  price  of  the  presentaticm^ 
It  seems  to  me  impossible  for  any  person  to  readi 
the  condition  of  this  bond  as  it  appears  upon  the 
record,  without  talking  it  that  it  was  given  as  the 
price  of  the  presentation,  and  that  the  presentation 
was   given   as  the  consideration  of  the  boud.    I* 
begins   with  reciting   "  that  Lewis  Richard  Lcurd 
^/  Sondes  is  the  patron  of  the  rectory,  which  rectory^ 
^*  had  become  vacant  by  the  death  of  the  late  incinn^ 
"  bent."  The  next  recital  is,  "  that  Lord  Sondes  b/ 
*^  writing  under  his  hand  and  seal,  beaiing  equal 
^^  date  with  the  above  written  obligation,  presente(f 
*^  the  above  bounden  Brice  William  Fletcher,  ft^ 
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ITie  secjlq  which  arises  Js^  whether  auch 

^  a  "bond^^giv*©^  the  price  or  cpnside^ationr  of  the 
^  presentation^  is  void  in  law.  .  ppon  this  question^  I 
^  conceive  ttetfue  inquiry  to  be  x)nly,  wjliether  this 
g-  hoiid  is  within  the  rule  and  principle  of  the  decision 
^  in  jthe  case  of  the  Bishop  of  London  v.  Ffytche.  I 
^-  codceive  that  case  to  have  established  a^  rule  and 
s  -  jphniciple  biiiding  upon,  all  jurisdictions^  except  that 
B^  of  your  Lordships' house.  It  is  true  that  the  question 
gB^  %re  arose  direcU  upon  the  presentation,  and  not 
gi  ^poa  •  th^  bond,  but  it  is  treated  throughput  as 
L  i.  ^ing  one  and  the  same :  as  the  presentation  and  the 
j^£*  Dpnd  are  tVe  price  and  consideration  of  each  other, 
^•l  seems  impossible  to  say,  that  the  one  can  be  good 
^d  valid,  and  the  other  bad  and  void, 
r  3l  lliat  case  arose  upon  a  presentation  accompanied 
gj^  oy  a  bond  to  resign  upon  the  request  of  the  patron ; 
^.    ^t  was  what  is  called  a  general  resignation  bond. 

If         VOL.1.  R 
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^^  supply  the  vacancy"  from  which  it  appears  that  the 
presentation  and  bond  are  connected,  together,  and  fletcher 
then  it  ^oes  on,  */  And  whereas  the  said  Brice 
'^  .WiHiam'  Fletqher  has  agreed  tp  resign  the  said 
^*  rectory  intp^  the  hands  of  the,  proper,  ordinary, 
^^  upon  suich  request  on  notice  as  hereinafter  men- 
tioned,^  so  as  tpat.  the  said  rectory  may  thereby 
**  ^S^aia  become  vacant  :*'  can  any  person  read  this 
Mvi-  hot  conclude,  that  the  presentRt^pn  and  the 
jbond  were  concurrent  acts;  that  they  were  founded 
upon  a  prior  agreement  to  resign?  Tms  was  un- 
doubtedly the .  opinion  of  Lord  Mansfield,  in  the 
Hishop  of  London  v.  Ffytche.  That  being  so,  for  the 
reasons  which  I  hfive  Just  stated,  I  am  pf  opinion, 
Cbat  there  is  enough  upon  the  face  of  the  record  to 
^ow  th^t  this  bond  was  ^ven  as  the  price  of  tha 
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1827.      The  present  case  arises  upon  a  presentation  ac- 
companied by  a   bond  to  resign    upon   request^ 
whereby,  and  so  as  that  the  patron  may  be  ena- 
bled to  present  one  of  his  two  brothers,  (in  the 
condition  named,)  "  when  such  of  them  as  is  to  be 
presented,  shall  be  capable  of  taking  an  ecclesias- 
tical benefice  ;**  the  agreement  having  been^  that 
the  presentee  shall  so  resign,  to  the  intent  that  the 
patron  may  present  one  of  those  two  persons.  TTA 
therefore  is  one  of  those  that  have  been  called  special 
resignation  bonds. 

The  declared  object  of  the  resignation^  is  the  pre- 
sentation of  one  of  the  two  persons  named ;  but  as 
the  resignation  of  the  incumbent  must  precede  ihc 
presentation  of  another  clerk,  I  am  at  a  loss  to 
know  how  the  presentation  of  the  particular  clerk 
is  to  be  secured  or  enforced,  or  the  incumbent  re- 
stored to  the  benefice,  if  the  patron,  after  havin|^  de- 
clared his  intention  to  present  one  of  the  nominees, 
shall  afterwards  think  fit  to  present  another  person. 
This  would  undoubtedly  be  a  most  dishonourabk 
act,  and  I  beg  to  be  imderstood  as  not  even  sur- 
mising that  the  noble  Lord,  who  is  a  party  to  this 
suit,  would  act  in  this  manner.  But,  in  decidiog 
upon  a  question  of  law,  your  Lordships  cai\not  look 
at  the  rank  and  character  of  particular  persons.  R 
has  been  said  at  the  bar,  that  a  court  of  equity  may 
prevent  an  ill  use  from  being  made  of  such  a  bond 
I  do  not  presume  to  say  that  this  may  not  be  done, 
if  the  intention  to  make  an  ill  use  be  known  aiid 
ascertained  before  resignation.  My  difficulty  is  to 
see  how  this  can  be  known  and  ascertained,  unless 
a  patron  should  be  weak  enough  to  avow  it,  and  this 
cannot  be  presumed.  If  a  person  should  act  in  the 
way  I  have  supposed^  and  if  after  resignatiou  the 
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patron  should  present  another  person,  how  could  the       1827. 
ordinary  refuse  institution  ?    Suppose  the  presentee     flbtcher 
to  die  in  the  interval  between  resignation  and  the      sondes. 
new  presentation,  or  that  he  should  obtain  a  better 
benefice,  and  not  tenable  with  this,  and,  on  that,  or 
any  other  account,  refuse  institution,  how  is  the 
incumbent  to  be  restored,  though  the  objects  of  his 
, agreement  and  of  his  resignation  have  failed?    If 
these  difficulties  cannot  be  overcome,  then  the  bond 
m  question  will  enforce  a  resignation,  whenever  one 
of  two  persons  named  shall  be  capable  of  taking  a 
jbenefice,  leaving  the  patron  at  liberty,  in  many,  if  not 
in  all  cases,  to  present  whom  he  will. 

But^  supposing  these  diflficulties  can  be  overcome, 
or  be  thought  not  really  to  exist,  and  the  bond  be 
considered  as  only  enabling  the  patron  to  present 
one  of  his  two  brothers ;  still  I  am  of  opinion,  upon 
the  authority  of  the  decision  so  often  mentioned, 
thitt  this  bond  is  void  in  law.  That  decision  may  be 
considered  as  founded  principally  upon  one  or  other 
pf  two  reasons,  or  perhaps  upon  both  the  reasons ; 
being  either  that  the  bond  there  mentioned  was 
within  the  statute  of  Elizabeth,  and  so  void  by  that 
j^tatute,  or  that  the  effect  of  the  bond  was  to  convert 
into  an  estate  at  will,  an  office  which  the  law  consi- 
ders to  be  freehold,  and  so  the  bond  is  void  at  com- 
mon law. 

I  consider  the  bond  now  in  question,  to  differ  from 
tbe  general  bond  in  degree  only,  and  not  in  principle 
^  kind.  If  it  be  a  benefit  to  a  patron  to  be  able  to 
fisH  for  a  resignation  whenever  he  may  choose  to 
present  any  other  person,  it  must,  in  my  opinion,  be 
]a  benefit,  though,  perhaps,  a  less  benefit,  to  be  able 
py  command  a  resignation,  in  order  to  present  a  re- 
lation or  friend,  and  if  there  be  any  benefit,  the 

r2 


FLETCHER 

V, 

SONDES. 


CASES  IN  THE  HOUSE  OF  LORDS 

»     .  .      . ' 

deffree  of  benefit  must  be  immaterial.  &nd  the  case 

fj  *  .  .  . '  »       ^  ,  . .. 

will  be  within  the  statute.  If  the  law  will  not  allow 
a  benefice  to  be  held  at  the  will  of  the  patron, 
and  voidable  whenever  he  iriay  choose  to  pre- 
sent any  other  person,  the  law  caijnot' aljo^  a 
benefice  to  be  so  held,  as  to  be  voidistble.'Whfena 
relation  or  friend  of  the  patron  may  be  raji^ 
taking  it,  and  the  patron  may  think  fit  'to  'j^rcsent 
him:  for,  in  each  case,  the  estate  oi:  interest  cifthc 
incumbent  will  be  less  than  a  freehold,  whereas  a 
benefice  is  spoken  of  as  a  freehold  in  all*  our  boo^ 
whatever  it  may  have  been  in  its  9.rij[jip.>  or  firist  coa- 
stitutioii,  which  are  now  lost  in  thie  obscurity  of  aii: 
tiqmty.  ./    :     . 

But  further,  it  is  not  only  required  thfirt  a  benefice 
shall  be  freely  given,  and  freely  taken,  Ibut;  if 'it- 
signed,  it  must  bi  freely  and  voluntarify  rtsigniwl ; 
non  metu  coactus  sed  spmtanea,volunta£€,Bm 
how  can  a  resignatipn  be  voluntary  whifcH'  is"  todde 
in  order  to  avoid  the  penalty  of  a  bphd,,ivhe^eii'  a 
patron  has  a  nght  to  impose^the  penalty  iit  his' plea- 
sure, or  only  for  a  particular  purpose  ?  Ought  tbe 
law  to  sanction  an  instrument  which  places  a  cler- 
gyman in  a  situation,  either  to  subject  himself  to  a 
demand  which  he  may  be  unable  to  pay,  or  to  makf 
a  solemn  declaration  contrary  to  his  conscience,  and 
to  truth  ?  In  my  opinion,  the  law  ought  not  to 
permit  this. 

Again,  my  Lords,  the  bond  in  question  enables  liie 
patron  to  command  a  resignation  in  favor  of  one 
of  his  two  brothers.  If  such  a  bond  should  be  held 
valid,  where  is  the  line  to  be  drawn,  or  what  limit 
is  to  be  fixed  ?  If  it  be  good  in  favor  of  brothers, 
why  may  it  not  also  be  good  in  favor  of  cousins  or 
more  remote  kindred,  or  of  friends  ?  If  it  be  allowed 
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in  favor  of  twp  persons,  why  may  it  not  be  allowed 
in  favor  of  more  than  two  ;  oif  t\velve,  of  twenty,  or  rLETCHER 
even  of  a  greater  number  ?  I  am  unable  to  discover 
any  rule  or  principle  upon  which  it  can  be  said, 
^^  thus  far  shalt  thou  go,  but  ho  farther."  I  infer, 
therefore,  that  no  step  must  be  taken  towards  the 
accomplishment  of  an  object,  which  may  reserve  any 
benefit  of  this  nature  to  the  patron,  or  make  th 
interest  of  the  incumbent  less  than  that  freehold  or 
estate  for  life,  (to  be  forfeited  only  for  misconduct, 
or  by  a  regular  judicial  proceeding,)  which  the  law 
supposes  him  to  possess,  and  requires  that  he  shall 
be  perniitted  to  enjoy. 

For  these  reasons  I  am  of  opinion,  that  enough 
appears  upon  the  face  of  this  bond,  to  show  that  it 
is  void  and  illegal. 

The  LordChancellor.—lJpohthe  first  question  which 
arises  in;this  case,  I  ami  most  clearly  of  opinion,  that 
^nough  does  appear  upon  the  record^  to  enable  yont 
tordsliips  to  say,  whether  the  bond  in  question  is  void 
or  illegal,  either  by  statute,  or  common  law.  I  feel 
very  great  satisfaction,  that  this  question  is  now  in  the 
cbirWe<)f  determitiatioh,  by  the  highest  court  of  judi- 
Cfttute^^'this  Kingdom ;  bedtfuse  that  decision,  speak- 
ing for  myself,  will  greatly  tend'  to  reliet;«e  my  mind 
from  doubts,  which  I  have  entertained  when  appli- 
cations have  been  niade  in  the  Court  of  Chancery, 
isirttli  reference  to  these  speciar  bonds  of  reslghation ; 
Tot  I  could  never  brJhg'  my  mitad  to  that  liaiisfectory 
^bnclUl^ioh,  which  perhaps  it  was  triy  duty  to  do.  Be- 
fiirfe  I  should  hive  proceeded  to  take  any^  step  in  such 
4i5ase,liieqUQstion,^ithrespectto  these  s^6Cial  bonds 
of  re3ignation,  should  have  been  deliberately  argued 
(lelibenltely  adjudged, %  a  court  of  tothmon  law : 
I  cahtiot  btit  very  mUtfh  dotibt  Whfethet  much  at- 
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1 827.  tention  ought  to  be  paid  to  those  decisions  which  have 
FLETCHER  passcd  without  argument  at  the  bar,  and  which  passed 
SONDES,  without  a  word  having  been  said  by  the  Court.  Such 
was  the  case  with  respect  to  this  very  cause,  in  the 
court  where  it  was  originally  considered,  as  well  as 
in  the  inferior  court  of  error ;  for  I  do  not  \inderstand 
that  a  word  was  said  upon  it  either  by  counsel  or 
judges.  That  being  so,  a  writ  of  error  was  bronght  to 
this  House,  and  the  question  has  been  most  ably  ar- 
gued at  your  Lordships'  bar.  After  having  heard  that 
argument,  it  has  been  spoken  to  by  the  learned 
Judges,  in  such  a  manner  as  well  justifies  me  in  say- 
ing it  was  a  subject  which  would  have  borne  much 
debate  in  the  coiu^t  below ;  and  therefore  after  it  has 
been  spoken  to  with  so  much  ability  by  the  diSTerebt 
judges,  who  have  had  the  opportunity  of  giving  a 
year's  consideration  to  it,  I  trust  that  your  Lord- 
ships will  not  think  it  an  unreasonable  request,  to 
ask  that  a  few  days  more  should  be  permitted  to 
elapse,  before  the  motion  is  made,  calling  upon  the 
House  to  proceed  with  its  judgment. 


On  Wednesday,  May  the  17th,  1826,  it  was  moved 
and  ordered,  that  the  further  consideration  be  ad- 
joumed  to  the  next  Session. 


9th  April,  The  Lord  Chancellor. — This  is  a  question  of  ver5r 
1827.  great  importance,  a  question  not  to  be  looked  afc 
merely  with  respect  to  the  parties  to  this  appeal  ^ 
but  because  it  may  perhaps  be  thought  expe(Uent,  if 
the  judgment,  which  the  House  shall  pronounce^ 
shall  declare  the  bond,  the  validity  of  which  is  i 
question,  to  be  void,  that  some  protection  should 
given  by  a  law  to  those  who  have  been  led  by  pr^ 
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vailing  notions  to  believe  that  bonds  of  this  nature       1827. 
were  valid.  fletcher 

(Here  tiie  Lord  Chancellor  stated  the  facts  and 
pleadings.) 

The  case  was  first  argued  before  the  Court  of 
King^s  Bench,  (in  the  absence  of  the  Lord  Chief  Jus- 
tice,) before  three  of  the  judges,  who  stated  that  this 
was  a  case  which  did  not  fall  exactly  within  the  case 
of  the  Bishop  of  London  v.  Ffytche ;  that  it  was  there- 
fore fit  to  be  heard  upon  writ  of  error  in  the  House  of 
Lordsi  and  tliat  Court  did  no  more  than  give  it  due 
passage  to  the  House  of  Lords,  by  giving  a  judgment 
without  argument,  in  favor  of  the  Defendant  in  error. 
This  course  of  proceeding  is  not  very  satisfactory. 
The  case  then  proceeded,  by  writ  of  error,  to  the  Ex- 
chequer chamber,  where  the  Court,  consisting  of 
eight  judges,  also  gave  judgment  without  argument, 
in  favor  of  the  Defendant  in  error,  merely  for  the 
purpose  of  giving  the  case  a  passage  to  this  House. 
Hie  question  we  have  now  to  determine  is^  whether 
&is  is  a  bond  upon  which  the  obligee  can  be  effec- 
Uially  sued ;  whether  it  is  such,  regard  being  had  to 
the  principles  laid  down  in  the  case  of  the  Bishop  of 
London  v.  Ffytche^  looking  at  what  is  the  actual 
Condition  of  this  bond. 

Addressing  your  Lordships  as  one  of  the  Courts 
of  justice,  and  not  as  a  legislative  body,  it  is  my  duty 
not  to  argue  or  state  this  case  now  on  any  other 
grounds,  than  grounds  of  law.  If  the  state  of  the 
law  upon  this  subject  is  such^  that  your  Lordships, 
lookiDg  at  it  as  legislators,  deem  it  fit  that  an  act 
should  be  passed  to  relieve  against  the  law,  tiiat  con- 
aderation  ought  not  to  affect,  and  therefore  cannot 
iffect  your  Lordships  decisions  as  judges. 

Before  the  decision  in  the  Bishop  of  London  v. 
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1827.  Ffytchey  this  bond  might  have  been  held  to  be  Icgd. 
FLETCHER  But  I  havc  no  difficulty  in,  saying,,that  after  tMsHcMlse 
has  declared  and  decided,  as  it  did  in  the  caSii  0f  tbe 
Bishop  of  London  v.  Ffytche^  as  to  generkl  bondb,  1 
conceive  myself  bound  to  apply  the  principles  of  that 
decision  to  this  case,  because  it  appeals  to  me.per- 
fectly  impossible  to  say  it  is  any  tiling  but  a  general 
bond.  According  to  this  bond,  although  A.  oir  B. 
shall  be  capable  of  taking  the  living,  looking  at  ite 
legal  effect  of  the  condition,  there  is  not  one  single 
syllable  from  the  beginning  to  the  end  of  it,  Mrluch, 
after  resignation,  compels  the  obligee  of  this  bow 
to  present  either  A.  or  B.  Some  of  the  judges^  wlijj 
gave  their  opinions  in  favor  of  the  bond,  were  so  &Sr 
tressed  by  this,,  that  the  best  answer  they  could  m&ke 
to  it  was,  that  true  it  is,  that  when  the  resign'atibn  is 
accepted,  there  is  no  obligation  .wlmtever  lipon  the 
patrouita present  the  cllerk,  biit  thie  Bishop .Itiusi  take 
care  that  the  resictiatibn  and  presentation* sKall  ^b  to- 
ffether.  How  the  Bishop  is  to  do  tlidt^  i^  di^ciilt  to 
imagine ;  because,  if  the  presentation  is  sealed  and 
signed,  before  the  resignation  is  complete,  it  is  in 
law  a  void  presentation ;  if  on^  the  other  hand,  it  if 
to  be  signed  and  sealed  after  the  rasignatioa  is  conir 
plete,  then  I  ^vish  to  ask,  whetlier  there  t^  any 
Court  of  laAy,.or  any  Court  of  equity  in  this  cQuntTy, 
which,  after  the  resignation  is  complete^  can  compel 
the  party  to  present  either  A.  or  B.,  becaiise  tii6 
professed  intention  of  the  resigqatioxi  was,  that 
A.  or  B.  should  be  presented. 

If  this  is  a  bond,  which  can  be  said  to  be  of  a^spedal 
nature,  it  must  be  on  this  ground  that  the  resignation 
is  to  have  its  effect,  if  A.  or  B.  is  presented.    It  baa 
been  decided  in  a  case  which  has  been  rieported  that,if 
the  clerk  in  posseiSsion  execute  kn  instrument  of  r(^ig« 
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nation^  affd  there  is  expressed  in  it  the,  condition  that 
if  A.  or  B.  are  not  presented  within  six  months  the  re-     flbtchbr 
signation  shall  be  void,  there  is  no  valid  resignation, 
because  the  designation  must  bepwr^,  simpKciter^  ah- 
spiutdf  et  sine  conditione.*  The  consequence  of  that  is, 
that  the  resigna^on  itself  is  void.    And  if  this  is  so> 
what  is  expressed  in  the  condition  of  the  bond  cannot 
be  expressed  in  the  Condition  of  the  instrument  of 
Kes^ation.    I  say  further,  that  if  the  bond  is  in- 
valid, unless  the  patroq  can  be  compelled  to  present 
one  of  these,  nbmiriees,  there  is '  no  Court  that  can 
oblige  the  patron  to  present  either  of  these  nomi- 
nee^ ;  and  if  that  bc^  so,  the  consequence  is,  that  in 
PL    order  to  fill  up  that  vacancy,  he  may  present  any 
clerk  he.  thinks  proper.     If  t^at.be  a,  correct  view  of 
I   Hie  case,  it  falls  absolutely  and  entirely  within  the 
r   doctrine  bf  thiait  case  of  the   Bishop  of  London  vi 
^    Wyt^he.    .With  respect  to  that  authority,  I  appre- 
^  oend  that,  whatever  may  have  been  thought  of  it  out 
£    of  this  House,  I  may  humbly  state  my  opinion,  and 
I    Ihave  always '  thought  tliat  it  is  a  sound  decision. 
The  doctrine  established  in  that  case  was,  I  must 
jfc    admit,  certainly  never  thought  right  by  some  great 
judges.  Your  Lordships,  however,  are  bound  by  that 
\.    depision,,unless  there  be  soine  special  circumstances 
to  take  this  casie  oUc  6f  the  prmciple  of  that  case ;  and 
unleks  I  am  wrong  in  the  representation  I  have  made, 
the  piecuiiar.  (Construction  of  this  bond,  instead  of 
tlkiil^it  out  of  the  principle  and  application  of  that 
case,  brings  it  direptly  witnitt  it. 
;  If  this  bond^be  a  i&ipiomacal  bond  within  the  intent 
find  mefuutig  of  the '^av^  ^isubjecititfg:  ^6  harsh  conse- 
i|uences  the  patron  or  parson, ^or  b6th,  it  i^  our 

^  '"*  See  Bufo'rEccI:  LaWs,  /if:  Redgtifltldh,  and  the  books  there 
Inferred  to. 
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1827.      business  not  to  regard  the  consequences  more  than 
FLETCHER     thc  Iew  wIU  allow  us  to  attend  to  them  ;  and  we  caa^ 
not  pronounce  agcunst  law  to  avoid  the  consequences 
of  a  decision,  which  is  according  to  law. 

I  have  looked  attentively  at  the  cases  in  the  books 
on  the   subject.     Those  cases  are  not  very  well 
considered  if  the  reports  are  correct^ but  stating  thenil 
altogether,  let  us  see  what  they  amount  to.  One  case 
decides,  that  resignation  may  be  in  favor  of  a  son^^ 
another  authority  supposes  tliat  you  may  liave  it  forii 
kinsman  or  friend.')'    I  want  to  know  therefore,  wlist 
is  either  the  number  or  the  character  of  tlie  person% 
in  favor  of  whom  such  conditions  can  be  scdd  to  1)C 
legal :  if  you  can  take  it  for  a  son,  you  may  take  itfer 
a  grandson,  and  for  great  grandsons  ;  in  short,  you 
may  take  it  on  behalf  of  any  body  who  stands  within 
thc  relation  that  a  son  bears  to  you,  and  in  the  rela- 
tion that  a  friend  bears  to  you,  and  if  you  can  naipe 
one  son  or  one  friend  in  the  condition  of  the  Ibond^  I 
wish  to  know  what  is  the  number  of  sons  or  fiiends 
that  you  may  not  name,  and  where  the  limit  is  ta 
be  placed  ?  Some  cases  say,  we  doubt  whether  yoi 
can  provide  for  a  resignation  in  favor  of  a  eouiun  or 
relation  ;  but  we  think  it  must  do  for  a  son,  because 
the  father  is  bound  to  provide  for  the  son.     ta  tiukfe* 
a  reason  which  is  satisfactory  in  a  case  where  th^ 
policy  of  thc  law,  as  it  regards  the  ecclesiastical  coo-; 
stitution  of  the  country,  forbids  such  a  proceec^Dg? 
What  is  the  extent  of  this  obligation?   If,  because  I 
am  under  an  obligation  to  provide  for  a  son,  Aere- 
fore,  I  may  take  such  a  bond,  being  also  imder  an 
obligation  to  provide  for  myself,  can  I  take  a  bond 
to  resign  in  favor  of  myself?  If  a  bond  of  this  sort^ 

*  Johns  V,  Lawrence,  qud  suprd. 

t  See  WaU.  locumb.  c.  5.  and  HilUard  v.  StaplelOD>  Ca^  Eq.  Ahi» 
86.  pi.  3. 
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can  be  taken,  this  consequence  must  follow,  that  if  1827 
diere  be  a  patron  of  age  to  contract,  having  a  living 
to  which,  if  he  were  of  an  age  to  take  priest's  orders, 
he  could  collate  himself,  on  this  notion  of  the  duty 
tf  providing  for  himself,  he  might  present  a  clerk, 
taking  from  him  a  bond  to  resign  when  he,  the  patron, 
is  four-and-twenty.  I  apprehend  that  is  not  the  law. 
Looking  at  the  condition  of  this  bond,  indepen- 
iently  of  all  the  consideration  that  belongs  to  the 
aases  prior  to  the  case  of  the  Bishop  of  London  v. 
FfyichCy  I  say  that  the  condition  of  this  bond  is,  in 
he  construction  of  the  law,  a  condition,  such  as  bc- 
ongs  to  a  general  bond,  and  not  to  a  special  bond. 

There  are  a  great  many  other  provisions  in  what 
ire  called  special  bonds,  some  very  provident  and 
X>mmendablc ;  but  whether  they  arc  as  clearly  legal 
inay  admit  of  question,  more  especially  if  they  give 
I  sort  of  jurisdiction  to  a  patron,  which  the  law  has 
?ested  only  in  the  ordinir 

There  was  a  good  deal  of  argument,  whether  this 
bond  t^n  be  considered  as  a  benefit  to  the  patron, 
"wSSbin  the  intent  and  meaning  of  the  statute  of  the 
Slst  of  Elizabeth,    Now  only  consider  what  may  be 
4me  with  a  bond  of  this  kind  in  point  of  pecuniary 
ben^t;  I  mean  a  bond  with  such  a  condition  as  this. 
Vtiiese  bonds  are  lawful,  when  a  living  is  vacant, 
a  patron  wishing  to  sell  the  next  presentation,  has 
noUung  to  do  but  to  present  a  clerk,  taking  from 
^  a  bond  to  vacate  the  living  whenever  C.  D.  shall 
be  inclined,  or  shall  be  able  to  take  it ;  but  yet  con- 
taining nothing  that  could  compel  him  to  present 
CD.    The  patron  calls  upon  his  clerk  to  resign  the 
Sving ;  no,  says  he,  I  will  not  resign  the  living,  be- 
("ause  it  is  worth  more  than  the  penalty  in  the  bond, 
rhe  patron  therefore,  if  resignation  is  refused,  re- 
aves the  sum  mentioned  in  the  penalty  for  the 
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1827.  presentation  of  a  clerk  who  will  not  resign.  He 
FLETCHER  cannot  sell  the  presentation  to  a  living  when  yacimt 
— but  he  may  present  a  clerk,  taking  a  bond  of  reag* 
nation  in  a  large  penalty,  and  the  Church  being  fidl, 
he  may  then  sell  the  next  presentation,  ^d  call  upcm 
that  clerk  who  had  given  the  bond  to.  resi^.  It 
must  be  ill  managed  if  he  does  not  baffle  Courts  of 
Equity,  In  both  cases,  therefore,  with  a  little  nqiaiiage- 
nient  in  the  shape  of  penalty  or  sale,  he  may  secure 
a  benefit  to  himself.  , 

It  must,  however,  be  admitted,  the  case  of  tlie 
Bishop  of  London  v.  Ffj/fche,  and  this  case,  if  it  sbpuld 
be  classed  under  the  same  principle,  may  have  a  se- 
rious operation  upon  many  patrons,  and  many  cleHa; 
and  where  there  has  been  a  common  error^  although  it 
cannot  make  law  against  the  positive  word^  of  an  Act 
of  Parliament,  I  should  concm*  in  any  measure  to"in- 
demnify  persons,whohavc  been,  acting  on.thc  sanctiim 
of  what  may  he  called  errors  of  lawyers  .and  judges. 
This  may  be  effected  by  some  law  giving  a  power  to 
the  p^vner^.  of  advowsons,  to  discharge  jthosbrohligft- 
tions  which  ar.e  contrary  to  law,  and  substitultebtherii 
which  may  be  legalised  by  a  statute  so  framed  as  to 
express  the  nuniber  of  persons  in  favor  of  whom  fiift. 
condition  i^.to  operate,  and  making  it  conipuTsory  oii 
the  patrons  to^  present  those  nominees.  Tbis'shoulidt 
be  effected  without  trenc?hing  upon  the  generalpria- 
ciples  of  thei  eqcle§iastical  law  of  the  cpiuitryj' further 
thaji  the  just  claiijiis  of  those,  who  are  interested,  and 
who  are  likely  to  suffer  by  sucK  errors,  luay  make  1^ 
reasonably  that  you  should  trench  upon  it. 

It  is  upon  thei^e  grounds  that  1  think  that  this  bond 
cannot  possibly  be  upheld ;  that  it  is  void  by  stpitute  i( 
not  by  coipmon  Jaw.  With  regard,  to  the  pbligaticw 
of  the  cpneiwon  Igw  upon  this.§ubject,  it  hafC always 
appeared  to  me  to  be  a  very  singular  t^mg^lhat  when 
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j^ou  are  discussing  a  case  which  is  to  determine  what 
\B  the  eiBFect  of  the  act  of  a  clergyman,  connected 
mth  that  of  a  layman, — the  layman's  act  is  not  to 
be  considered  tvilh  reference  to  the  question,  whe- 
l^er  the  clergyman  bound  by  his  canons,  can  or  can- 
aot  legally  do  the  act,  to  which  the  layman  is  a 
^rty,  taking  tlie  benefit  of .  that  act. .  The  oath 
Kiiiich  the  clef^mari  takes  when  he  is  presented  to 
I  living,  is  material  in  the  corisideratipn  of  this  ques- 
aon.  I  do  not  go*  so  ifar  as  some  judges  of  great 
luthorlty,  in  saying  that  these  are,  bonds  whiph  no 
ipnest  clergyman  would  gjve^  and  no  hojxeSt  piatron 
iiroufd  take.  We  know  that  many  v^ry  honest 
>eople  have  engaged  in  such  transactions.  I  atn  cpn- 
ieiit  with  representing  that,  according  to  my  humble 
iiidgment,  such  bonds  are  illegal.  Whatever  may 
l>e  the  law  with  respect  to  bpn^s  ^  to  do 


lit  a$^uming  ux  effect  a  jiuisdictiori  whiclf  belongs 

^  the  ordinary  and  not  to  the  patron,  it  is  unne- 

i^sary  on  this  occasion  to  call  your  attention  to 

such  cases.     It  is  only  to  be  observed,  that  such 

ponds  are  said  to  be  in  furtherance  of  the  law,  and 

Dot  in  violation  of  law.     I  have  no  Hesitation,  how- 

^er,  in  stating,  that  it  would  not  be  impolitic  by 

fepslative  enactment,  to  declare  the  laytr,  and  yvhat 

Kisas  to  such  cases.     1  abstain  from  entering  upon 

considerations  of  policy — as  to  such,  referring  only  to 

we  arguments  of  counsel,  and  the  opinions  of  the 

jfo^ges  in  the  case  of  the  Biahopof  London  v.  FJytche. 

Upon  the  grounds  I  have  mentioned,  it  is  my 

Ultention  to  move  your  Lordships  to  reverse  this 

ifldgnient. 

9th  April,  1827.    Judgment  reversed. 
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1827.  After   the  judgment,   the  Archbishop    of  Can- 

FLETCHER    tcrbury,   having  observed  that,  according  to  the 

SONDES,  existing  laws,  a  great  number  of  patrons  andia- 
cumbents,  acting  under  an  erroneous  impres- 
sion, had  exposed  themselves  to  severe  penal* 
ties,  brought  in,  and  moved  the  first  readi^  of  a 
bill,  the  substance  of  which,  was  afterwards  passed 
into  a  law,  by  the  statute  7  and  8  Geo.  4.  c.  25 ; 
which,  reciting  the  statute  31st  Elizabeth^  c*  6,  and 
that  a  practice  had  generally  prevailed,  of  giving  and 
taking  special  bonds  or  contracts  for  resignation  of 
spiritual  offices,  and  reciting  the  judgment  of  the 
House  of  Lords,  that  such  bonds  are  within  the 
meaning  of  the  statute  of  Elizabeth,  and  that  the 
parties  to  such  contracts  would  suffer  great  hardship 
by  the  operation  of  the  law  ;  it  is  enacted,  (sec  1.) 
that  no  presentation  to  any  spiritual  office  made  be- 
fore the  9th  April,  1827,  should  be  void  on  account 
of  any  agreement  to  resign,  when  another  person 
specially  named  should  become  qualified  to  take  the 
office,  and  that  the  parties  to  the  agreement  should 
not  be  subject  to  any  penalties,  &c.  on  aecomit  of 
the  agreement ;  and  that  (sec.  2.)  engagements  made 
before  9th  April,  1827,  for  resignation  in  favor  of 
one  person  named,  or  of  two  persons  namedl,  shall 
be  valid,  notwithstanding  the  statute.  But  (sec.  3.^ 
the  protection  is  not  to  extend  to  engagements 
made  honAJide  for  the  purpose  expressed  in  the 
ceding  sections ;  and  the  statute  is  not  to  be  con- 
strued as  compulsory  on  the  ordinary,  to  accept  the 
resignation,  and  by  (sec.  4.)  it  is  provided,  that  if  the 
person  specially  named  in  the  engagement,  be  not 
presented  within  six  months  after  resignation,  that 
the  person  having  resigned,  shall  be  deemed  to  he 
in  possession  of  the  spirituality,  and  the  resignation 
shall  be  void.  \ 
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1827. 

LOPOELL 

IRELAND. 

CRBAGH. 

(court  op  CiUNCEKy.) 

William  Lopdell,  Administrator  ofl^      «     . 
Chhistoph^r  LqppelL)  Deceased  -  >    ^ 

JRoBBRT  Crbagh,  a  Lunatic,  by  hisl  t^  t    . 

,     Committee        -  -        -        -  >     espon  en . 

After  an  appeal  agdnst  a  decree  of  a  Court  of  Equity  had 
been  presented  to  the   House   of    Lords,    and   the   cases 

.  printed,  with  an  Appendix  of  evidence  as  entered  in  the 
Register's  notes,  of  the  proofs  read  on  the  hearing;  an 
order  was  made  upon  motion  in  the  Court  below,  expung- 
ing part  of  that  evidence    as  entered  by   mistake.    This 

.  order  was  reversed  as  irregular.  In  such  caee  the  proper 
course  is  to  apply  to  the  House,  by  petition,  for  leave  to 
proceed  in  the  (Jourt  below  to  rectify  the  mistake. 


By  the  decree  made  on  the  hearing  of  this  cause, 

'on  the  30th  of  Jime,  1823,  it  was  ordered  that  the 
Appellant's  Bill  should  be  dismissed,  with  costs. 

On  the  16th  day  of  February,  1824,  the  Appellant 
presented  an  appeal  from  the  decree ;  and  printed 
copies  of  the  case  of  the  Appellant  were  prepared  and 
delivered  during  the  session.  To  the  printed  case 
of  the  Appellant  was  annexed  an  appendix  of  the 
Register  s  notes,  containing  the  proofs  made  at  the 
hearing  of  the  cause,  among  which  was  an  entry  as 
foDows : — "  Order  23d  July,  &c.  Creagh,  a  Lunatic, 
*^read;  like  9th  Nov.  1802,  and  19th  Nov.  1803  in 

^^same,  read ;  aflSdavit,  R.  Creagh,  sworn  14th  Jan. 

^^1812  in  same,  read,  &c.    Abstract  receipts  of  R. 

*^  Creagh,  No.  16,  read." 


V, 
CRSAQH. 
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1827.  The  appeal  was  set  down  for  hearing  ex  parte 

LOPDELL      against  the  Respondent. 

The  Respondent  did  not  prepare  or  deliver  any 
case  until  the  16th  of  March,  1825,  when,  uponhh 
petition  he  was  permitted  ,  to  lay  the  prints  of  his 
case  upon  the  table.  The  pnnted  cases  were  shortly 
afterwards  exchanged  between  the  Appellant  and 
Respondent.!     '  !       ..---/   -/ttuV^ 

After  the  exchange  of  thife  '^Httt^'ciS^^/'cik'^ 
16th  of  May,  1825,  an  app^cation  wa3  tfind^  tatte 
Lord  Chancellor  of  Ireland,  by  way  of^Dcio^bD, 
on  behalf  of  the  Respondent,  that  the  notes  made  by 
the  Register  iat  the  heiaring  of  t^  cajise,  rnighit  be 
rectified  by  the  Register^  by  striking  out  d^b-wdids, 
"  and  on  the  I9th  Di^certber,  1863^ih'8feme,^ll^ 
the  words,  "Affidavit  of  Rl  jCrpagh,,  swprn  I4th 
"  January,  1812  in  same,  read,"  a^d  also  the  wbidi^ 
''  Abstract  receipts  •  of  Richard    Gir6atfh,  |  ^xi^ 
read  ;"  it  beitig  alleged  that  hone  of  the  documents 
alluded  to  were  read  «t  the  hearing  of  the  cause; 
whereupon,  and  on  reading  the  pleadings  andfk* 
tested  copy  of  the  Register's  notes  on  the  Clearing  ; 
the  printed  case  of  the  Appellant,  with  the  appen£x 
thereto,  as  furnished  for  the  hearing  of  the  appeal' id 
this  cause; — an  affidavit  madp  by  Barry  Collii^ 
Gent.; — ^ an  affidavit  made  by  the  Appellant;-^ 
and    the    three    documents    tlierein-before    speci- 
fied, as  being  read  on  the  heariiig  of  the  caus^ 
and  hearing  what  was  oflFered  on  the  part  of  the 
Appellant,    the   Lord  Chancellor   was  pleased  to 
order  that  the  notes  be  varied  by  the  Register, 
by  striking  out  the  words,  *V^nd  of  the  19th  De- 
cember, 1803  in  same,  read  ;"^  the  words,  ^*  affidavit 
of  R.  Creagh,  sworn  14th  January,  1812  in  same, 
read;"  and  also  the  words,  "  abstract  receipts o/ 
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Richard  Creagh,  No.  16,  read/'  as  was  desired  by       1827. 
the  Respondent.  ^    '  lopdell 

Agdnst  this  order  the  Plaintiff  appealed. 
For  the  Appellant : 
Mr.  Brougham^  Mr.  Merivale. 
The  documents  were  read  and  received  as  evi- 
dence at  the  hearing  of  the  cause,  and  were  then 
marked  and  entered  by  the  officer  of  the  Court,  as 
having  been  read  and  entered.    It  was  not  compe- 
tent to  the  Court  to  order  the  proofs  so  entered  to  be 
expunged,  except  upon  a  re-hearing  of  the  cause. 

If  it  was  competent  to  the   Court,    upon  any 
ground  alleged  subsequently  to  the  decree,  to  order 
the  documents  to  be  expunged  without  a  re-hearing, 
no  such  ground  existed  in  this  case,  inasmuch  as  the 
documents  were  good  evidence,  and  were  fit  and 
proper  to  be  received  as  such  by  the  Court  at  the 
hearing  of  the  cause.     After  an  appeal  is  presented, 
no  alteration  of  the  decree  or  entry  of  proofs  as  read 
in  the  cause,  can  be  made  without  the  permission  of 
the  Court  of  appeal. 
i^     For  the  Respondents : 
Mr.  Sugderij  Mr.  Pepys. 

The  order  appealed  from,  is  not  a  judgment  of 
4e  court  below,  from  which  an  appeal  ought  to  be 
entertained,  but  merely  directions  to  the  officer  of  the 
court  below,  respecting  the  manner  in  which  the 
judgment  of  the  court,  on  hearing  the  cause,  ought 
to  have  been  drawn  up. 

If  the  order  had  not  been  pronounced,  it  would 
We  appeared  as  if  the  several  documents  had  been 
'ead  on  the  hearing  of  the  cause,  unobjected  to  on 
the  part  of  the  Respondent ;  and  the  cause  would 
^nsequently  have  been  heard  on  appeal  upon  evi- 
^^nce,  not  admissible  in  point  of  law  against  the 
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1827.  Respondent,  and  different  in  point  of  fact  from  tbat 
upon  which  the  cause  had  been  originally  heard  and 
decided  by  the  Court  of  Chancery  in  Ireland. 

The  propriety  of  the  order  appealed  from,  depends 
upon  the  fact,  whether  the  documents  io  quection 
were  or  were  not,  read  at  the  hearing  of  tfaa  came ; 
and  that  they  were  not  read,  is  proved  beyond  ill 
question,  by  the  affidavit  of  Barry  Collins,  and  bj 
the  attested  copy  of  the  notes  on  the  hearingy  and 
above  all,  by  tiie  recollection  of  the  learned  jii4gCi 
by  whom  the  cause  was  heard  and  decided. 


June  29, 1827.      The  Lord  Chancellor*— In  the  ease  of  Lopddl% 

Creagh,  there  was  an  appeal  from  a  decree  of  (jie 
Lord  Chancellor  of  Ireland,  which  was  heard  upon 
the  merits  some  time  back,  and  upon  which  yov 
Lordships  were  of  opinion,  that  the  judgment  of  Ae 
Lord  Chancellor  of  Ireland,  should  be  affiitned.  Afker^ 
that  appeal  was  lodged  in  this  House,  and  th«  printed 
cases  were  laid  upon  the  tabid  &n  application  wm^ 
made  to  the  Lord  Chancellor  of  Ireland,  to  vary  thj^ 
notes  which  the  Registrar  had  taken  of  the  evidence 
which  had  been  read  upon  the  hearing,  and  tbe 
Lord  Chancellor  of  Ireland,  made  an  order  ex- 
punging from  the  notes  of  the  Registrar  a  part  cf 
the  evidence  which  was  supposed  to  have  beei  rem! 
upon  the  hearing.    From  that  order  pf  the  jLoni 
Chancellor  of  Ireland,  there  was  an  append  to  die 
House  of  Lords,  which  came  on  to  be  heard  at  i^ 
same  time  when  the  appeal  upoji  the  merits  was 
heard. 

It  was  not  necessary  to  decide  this  point  of  ftnn 
previous  to  deciding  the  general  question  upon  tbfi 

•  *  Lord  Lyndhurst.    The  judgment  in  thle  case  wia  aot  deEfME^ 

vitil  after  tbe  heariDg  and  jadgment  in  thecaie  imt  |«portpd» 
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merits,  but  your  Lordships  were  of  opinion,  that  it 
irould  be  convenient  and  desirable  to  consider  what 
was  the  practice  in  cases  of  this  description.  I  should 
submit  to  your  Lordships,  that  alter  the  appeal  was 
lodged  here,  and  while  it  was  waiting  to  be  heard, 
it  was  not  competent  for  the  Liord  Chancellor  of  Ire« 
land  to  make  such  an  order,  but  that  the  regula,r 
course  would  have  been,  to  have  applied  to  the 
House,  and  your  Lordships  would,  in  all  probability, 
on  such  application,  have  given  leave  to  the  party 
to  apply  to  the  Lord  Chancellor  of  Ireland,  and  then 
the  alteration  would  have  been  made  by  the  Lord 
Chuicellor,  under  the  direction  of  this  House.  That 
not  having  been  done,  I  conceive  that  that  which 
was  done  is  irregular,  and  that  the  appeal  should  be 
allowed ;  it  is  not  at  all  material  in  its  bearing  upon 
the  other  case,  but  the  proceeding  was  irregular^  and 
the  appeal  should  be  aUowed  witiiout  costs. 
Judgment  reversed. 


1827. 


LOPDBLL 

r. 
CREAGH. 
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IRELAND. 

(court  of  CHANC£RY.) 

WiixiAM  LoPDBLL^  Administrator  of  - 1  AvatlUmt. 

ChRISTOPHRR  LoPD£LLt    -      -      -      -J       ^^ 

RoBRRT  Crbaoh^  a  Lunatic^  by  Rods  - 1  jiesDondent 
RICK  Connor^  his  Committee. J      ^^^ 

A.  having  granted  to  B.  a  lease^  with  a  covenant  for  payment 
of  the  rent  of  90/.  and  a  clause  giving  a  right  of  surrender  W 
the  tenant,  dies,  leaving  C.  his  heir  at  law,  who  becomft 
seised  of  the  lands  subject  to  the  lease.    D.  a  near  relative 
of  C.  having  by  some  means  acquired  or  assumed  a  title  bj 
indentures,  dated  in  1791,  demises  the  lands  to  L.     In  1793, 
C.  is  by  inquisition,  found  to  have  been  a  lunatic  from  1786. 
In  1797,  upon  a  rental  and  account  filed  by  the  Committee 
of  the  lunatic,  L.  is  returned  as  the  tenant,  and  a  sum  of 
money  is  stated  to  have  been  received,  and  a  sum  of  monej 
to  be  due  from  him  as  rent.    In  1802,  D.  is  returned  m 
tenant  of  the  lands,  by  the  receiver  appointed  in  the  lunacy. 
In  1811  an  order  is  made  in  the  lunacy,  that  720L  being  doe 
from  D.  as  tenant,  a  distress  should  be  levied  on  the  landi 
In  I8I7,  the  receiver  died  indebted  to  the  estate,  and  hit 
sureties  were  discharged  from  their  recognisance  on  payment 
of  part  of  their  debt,  by  way  of  compromise. 

In  1820,  an  ejectment  was  brought  against  D.  to  recover  tk 
lands  for  non-payment  of  rent,  and  a  verdict  and  judgment 
obtained.  In  1821,  an  action  is  brought  upon  the  covenant  is 
the  original  lease  against  the  Appellant  as  personal  represen* 
tative  of  B.  to  recover  2340/.  being  26  years  arrears  of  rent, 
to  which  action  the  Defendant  pleaded  a  surrender,  evictioiii 
&c.  upon  which  a  verdict  is  found  for  the  PlaintiflT,  and  judg- 
ment  entered.  In  1822  a  bill  is  filed  by  the  Defendant  is 
the  action,  stating  a  case  of  laches,  and  of  firaud  and  collu- 
sion between  D.  the  relative  of  the  lunatic,  and  his  commit- 
tees and  receivers,  and  praying  an  account  against  the  com- 
mittees and  receivers,  (not  being  parties  to  the  suit,)  or  i( 
from  lapse  of  time,  such  account  could  not  be  taken,  then 
a  perpetual  injunction  against  proceeding  on  the  judgment. 
The  bill  was  dismissed  with  costs  upon  the  hearing  in  the 
Court  below^  and  that  decree  upon  appeal  affirmed  vrith  costs. 
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PeIRSE  CREAGH  the  Respondent's  father,  in  Jf^ 
1762,  demised  lands  to  Christopher  Lopdell,  his 
heirs  and  assigns,  for  three  lives,  at  the  yeariy  rent  of 
90/. ;  the  deed  of  release  contained  a  covenant  for 
the  payment  of  the  rent  during  the  term,  and  also 
contained  an  annual  clause  of  surrender  after  the 
expiration  of  the  first  three  years. 

Christopher  Lopdell  entered  into,  and  continued 
in  possession  of  the  premises  until  the  year  1790. 

Peirse  Creagh  died  in  1779,  lea\dng  the  Respon- 
dent his  eldest  son  and  heir  at  law^  who  thereupon 
became  seised  in  fee  of  the  reversion  of  the  premises, 
subject  to  the  lease. 

Richard  Creagh,  the  brother  by  the  half  blood  of 
the  Respondent,  having  by  some  means  acquired  or 
usurped  a  right,  or  as  the  agent*  of  the  Respondent, 
by  an  indenture  dated  in  April  1791,  demised  the 
premises  to  James  and  Andrew  Lysaght,  for  three 
lives,  reserving  a  yearly  rent  of  100/. 

James  and  Andrew  Lysaght  were  in  possession  of 
the  premises  from  the  date  of  the  indentures,  until 
eviction  for  non-payment  of  rent  in  the  year  1821. 

By  an  inquisition,  bearing  date  the  21st  day  of 
August  1 793,  the  Respondent  was  found  to  be  a 
lunatic,  and  to  have  become  so  in  the  month  of 
March  1786.  In  December  1793,  Stephen  Darcy 
was  appointed  committee  of  the  estate  of  the  Re- 
spondent. 

In  1797,  Stephen  Darcy  filed  a  rental  and  account 
of  the  Respondent's  estate,  in  which  James  and  An- 
drew Lysaght  are  named  as  tenants  of  the  lands,  at 
the  yearly  rent  of  90/. ;  and  in  the  account,  rent  is 

•  An  attested  copy  of  the  registered  memorial  of  this  lease  was  in 
eridence  in  the  cause.  It  does  not  appear  in  the  memorial  that  the 
lease  was  executed  by  Richard  Creagh  as  atrorney  or  agent. 
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1827.      Stated  to  have  been  received,  and  rent  also  to  be 
due  from  them. 

Stephen  Darcy  died  in  1801^  and  Stuart  King, 
then  one  of  the  masters  of  chancery^  was  appdnted 
committee  of  the  estate  of  the  Respondent^  and  con- 
tinued to  act  as  such  until  the  year  1820,  when  he 
resigned  his  office  of  master,  and  Roderick  Connor, 
who  succeeded  him  as  master,  was  appointed  com- 
mittee in  his  room. 

In  1802,  William  Croker  was  appointed  receiver 
of  the  estate  of  the  lunatic,  and  continued  to  act 
until  his  death,  in  1817|  when  George  O^CaUagfaan 
was  appointed  in  his  room. 

William  Croker,  in  the  accounts  filed  by  him,  re- 
turned Richard  Creagh  as  tenant,  and  died  indebted 
to  the  estate  of  the  Respondent  in  respect  of  his  re- 
ceipts. 

On  the  23d  of  July,  1811,  an  order  was  made  in 
the  lunacy  of  the  Respondent,  that  7201.  being  due 
from  Richard  Creagh,  as  tenant,  a  distress  should  be 
levied  on  the  lands,  for  non-payment  of  the  rent 

In  1812,  Richard  Creagh  made  an  affidavit  in  the 
lunacy,  that  he  never  had  been  tenant,  or  in  pos- 
session of  the  lands;  and  the  order  was  not  en- 
forced. 

William  Croker,  shortly  after  his  appointment  as 
receiver,  entered  into  a  recognizance  with  8uretie% 
(who  are  since  dead,)  duly  to  account  for  his  recdpt% 
and  to  pay  in  the  balances. 

In  1817  Croker  died  indebted  to  the  estate  of  the 
Respondent  for  rents  received,  but  whether  from  the 
estates  in  question  did  not  distinctly  appear.  In 
1820,  on  the  petition  of  the  committee,  an  order  was 
made,  under  which  proceedings  were  taken  agunst 
the  sureties  of  the  receiver;  and  in  1821,  under 
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another  order,  a  sum  of  money  having  been  paid  1827. 
upon  a  compromise  proposed  by  the  sureties  and  fjovmu, 
approved  by  the  master,  the  recognizance  was  va- 
cated as  to  those  sureties. 

In  1820,  an  ejectment  was  brought  against  Richard 
Creagh,  for  non-^payment  of  rent,  and  possession  of 
the  lands  was  recovered. 

In  1821  an  action  was  brought  in  the  name  of  the 
Respondent,  against  the  Appellant,  as  administrator 
of  the  original  lessee,  C.  Lopdell,  to  recover  a  sum  of 
2340/.,  the  amount  of  twenty-six  years*  rent  of  the 
lands.  To  the  declaration  in  this  action,  the  Defen- 
dant among  other  things  put  in  pleas  of  surrender^ 
eviction  and  plene  administravit,  on  which  issue 
being  joined,  the  cause  was  tried  in  1822,  when  a 
verdict  was  found  for  the  Plaintiff  on  all  the  issues. 
Upon  the  trial,  the  counsel  for  the  Respondent  relied 
upon  the  conveyance  to  Christopher  Lopdell,  as 
having  been  a  subsisting  and  binding  instrument^ 
mitil  the  eviction  under  the  ejectment  for  nonpay- 
ment of  rent,  and  gave  evidence  of  his  having  ob- 
tained possession  of  the  lands  under  the  conveyance^ 
and  that  he  continued  in  such  possession  until  the  year 
1790;  and  the  Appellant  having  proved  on  the  trial, 
a  warrant  of  attorney  to  enter  judgment  on  a  bond 
dated  the  12th  of  April  1790,  executed  by  the  Re- 
spondent and  Richard  Creagh,  for  a  principal  sum  of 
309/.  payable  to  Christopher  Lopdell,  as  evidence 
that  the  Respondent  had  lucid  intervals  after  the 
month  of  March  1786,  the  time  at  which  he  was 
found  to  have  become  a  lunatic ;  the  Respondent 
gave  in  evidence  a  judgment  entered  in  pursuance 
of  the  warrant  of  attorney  against  Richard  only,  for 
thcf  penal  sum  of  618/.,  the  principal  sum  of  309/. 
being  alleged  to  be  the  consideration  agreed  to  be 
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1827.  paid  by  Richard  Creagh  to  Christopher  Lopdell,  for 
the  assignment  of  his  interest  in  the  lands.  On  the 
trial  it  was  further  proved  on  behalf  of  the  Appel- 
lant, that  Richard  Creagh  executed  the  indenture 
of  9th  April  1791,  to  James  and  Andrew  Lysi^ht^ 
thereby  reserving  to  himself  and  his  heirs  the  yearly 
rent  of  100/. ;  and  it  was  further  proved,  that  James 
and  Andrew  Lysaght  paid  to  Richard  Creagh  a  sum 
of  200/.  as  a  consideration  for  the  conveyance. 

The  Appellant  having  made  an  application  to 
the  Court  of  King's  Bench^  to  set  aside  the  verdict, 
which  the  Court  refused,  in  Trinity  term  1822, 
judgment  was  entered. 

The  Appellant,  in  1822,  filed  a  bill  in  the  Court  of 
Chancery  in  Ireland,  stating  the  facts  before  mei^ 
tioned,  and  charging  laches  and  collusion  between 
Richard  Creagh  and  the  parties  managing  the  estate 
of  the  lunatic,  and  particularly  that  no  rent  was  de- 
manded of  the  Lysaghts  or  C.  Lopdell,  or  his  re- 
presentatives, nor  enforced  by  the  receivers  against 
Richard  Creagh,  although  there  was  always  a  suffi* 
cient  distress  upon  the  lands  to  recover  the  rents « 
The  bill  prayed  that  an  account  might  be  taken  aC 
what  Stephen  Darcy  received  or  might  have  receive^ 
out  of  the  lands,  and  an  account  of  what  Williacn 
Croker  received  or  without  wilful  default  might  have 
received  out  of  the  lands,  or  what  was  received  or 
without  his  wilful  default  might  have  been  receivcrf 
by  George  O'Callaghan  out  of  the  lands,  and  that 
credit  might  be  given  for  the  same  to  Plaintiff,  or  if 
by  lapse  of  time,  or  the  contrivances  of  Stephen 
Darcy,  William  Croker  or  George  O'Callaghan,  such 
accounts  could  not    be    taken,  then  that  Robert 
Creagh  might  be  perpetually  restrained,  by  injunc- 
tion, from  proceeding  on  the  judgment  obtained  by 
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him  for  recovery  of  the  rent  found  to  be  due  by  the     J827. 
jury  before  whom  the  action  of  covenant  was  tried. 

The  Respondent,  by  his  committee,  haying  an- 
swered the  bill,  the  Appellant  moved  the  Lord 
Chancellor,  by  way  of  appeal  from  an  order  of  the 
Master  of  the  Rolls,  to  continue  the  injunction  until 
the  hearing,  and  thereupon  it  was  ordered  that  the  in- 
junction should  be  continued  until  further  order,  the 
Appellant  undertaking  to  give  security  by  his  own 
recognizance  before  one  of  the  masters,  in  the  sum 
of  180/.  (the  amount  of  assets  found  at  law  to  have 
come  to  his  hands,)  conditioned  to  abide  the  decree 
to  be  made  in  the  cause. 

Issue  having  been  joined,  and  witnesses  examined, 

the  cause  came  on  to  be  heard  on  pleadings  and 

.    proofs,  on  the  30th  of  June,  1823,  before  the  Lord 

i    Chancellor,  when  the  bill  was  dismissed  with  costs^ 

and  the  injunction  dissolved. 

From  this  decree  the  appeal  was  presented. 

For  the  Appellant : 

Mr.  Brougham,*  Mr.  Merivale. 
'       There  is  no  evidence  that  Christopher  Lopdell 
ever  was  in  possession  of  the  lands  since  the  year 
1791,  or  that  James  Lopdell  as  administrator,  or  the 
Appellant  as  administrator  de  bonis  nouy  were  ever 
called  upon,  from  that  time,  until  the  time  of  bring- 
VQg  the  action  of  covenant  in  Hilary  Term,  1821, 
%  either  under  the  covenants  in  the  lease,  or  other- 
wise, in  respect  of  the  rent  of  the  lands,  although 

*  In  opening  the  appeal,  Mr.  Brougham  suhmitted  that  it  ought 
to  stand  over  till  the  question  which  was  the  subject  of  the  preceding 
appeal  had  been  decided.  But  it  was  suggested  by  the  Respondent's 
eounsely  that  in  argument  it  might  be  assumed  that  the  evidence  was 
read  as  entered  in  the  Register's  note,  and  thereupon  the  appeal  pro- 
ceeded. 
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j897^     rach  rcmt  wm,  during  the  whole,  ot  most  <ii  Alt 
period,  in  arrear,  and  unreceived ;  imd  JMUes  and 
Andrew  Lysagbt,  and  afterwards  Riehard  Creagh, 
being  raecesrively,  in  the  rentals  filed,  and  aeccmiiti 
tmsscd  by  the  several  reeeivers,  named  as  tenanti 
of  the  lands  to  the  Respondent,  and  from  the  sefenl 
other  circumstances  of  this  case,  as  proved  on  As 
part  of  tiie  Appellant,  a  surrender  of  ibe  lease  d 
the  15th  of  April,  1762,  ought  to  be  preSfUmed  hi 
favour  of  the  Appellant.    Notwithstanding  fhe  ver- 
dicts which  have  been  obtained  on  the  several  triih 
of  the  action  at  law  against  the  Appellant,  it  is  oom» 
petent  for  a  Court  of  equity,  which  is  not  boimd  bf 
the  decision  of  a  Court  of  law^  in  a  ^me  d  this 
nature,  to  admit  such  presumption.    It  ia  no  ob^ 
jection,  against  the  admissibility  of  such  presmsip^ 
tion,  that  the  Respondent  is  a  lunatic,  and  has  besi 
found,  upon  Inquisition;  to  have  been  so  since  the 
month  of  March,  17S6,  at  which  time  Christopher 
Lopdell  is  alleged  to  have  been  still  in  possre8si(»k 
imder  the  lease ;  because  such  finding  is  not  incoit-^ 
idstent  with  the  supposition  that  the  lunatfc  migla.*% 
have  had  lucid  intervals,  and  that  during  one  of  soefli 
lucid  intervals,  such  surrender  might  have  been  ac9- 
eepted ;  and  there  is  evidence  in  the  cause,  of  tbe 
lunatic  having  had  at  least  one  such  lucid  interval; 
and  even  if  such  evidence  were  wanting,  or  if  tbe 
fact  were  negatived,  yet,  the  acceptance  of  snek 
surrender  not  beidg  an  act  in  the  discretion  of  fte 
Respondent,  it  is  not  necessary  for  the  presumption 
bf  such  surrender  to  suppose  that  it  was  made  during 
such  lucid  interval. 

There  was  gross  neglect  on  the  part  of  the  aevend 
eommittees  and  receivers,  who  were  from  time  to 
time  appointed  to  manage  the  Respondent's  estate. 
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mnd  to  collect  the  rents^  in  suflferiDg  the  rent  to  be  lA      l83t. 

arrear^  and  in  not  resorting  to  the  land  for  payment^     lopdsll 

although  it  appears  by  the  evidence  that  there  was  at     euMu: 

all  times,  or  at  least  generally,  a  sufficiency  of  stock 

on  the  premises^  in  case  they  had  thought  fit  to  dis** 

train ;  and,  in  consequence  of  no  steps  having  been 

taken  in  pursuance  of  the  order  of  the  2dd  of  July^ 

1811  ;  and  also  in  consequence  of  the  order  for  va* 

oating  the  recognizance,  entered  into  by  William 

Groker,  and  his  sureties,  having  been  collustvely 

obtdned  upon  the  petition  of  the  representatives  of 

tile  sureties,  the  Appellant  is  precluded  froth  any 

^   remedy  which  he  might  otherwise  have  had  flgaiiist 

I   the  estates  of  the  sureties.    These  facts  when  cou« 

,   pled  with  the  circumstances  of  relationship  between 

I  the  several  parties,  and  with  other  facts  of  the  case, 

p   afford  strong  ground  for  presuming  fraud  and  coUu- 

non  on  the  part  of  those  to  whom  such  neglect  is 

gl   attributable ;  the  Appellant  has  been  rendered  liable 

^   to  a  demand  in  respect  of  the  rent  so  suffered  to  be 

^    in  arrear,  to  which^  but  for  such  gross  neglect,  he 

ji  never  would  have  been  Uable ;  the  demand  made 

^   11)  under  such  circumstances,  wholly  unconscien- 

^^  tious,  and  one  against  which,  Up6n  every  principle 

I .'  <tf  jostice,  a  Court  of  equity  is  bound  to  afford  relief. 

^     The  presumption  of  an  assignment  from  Christo^ 

^;  pher  Lopdell  to  Richard  Creagh,  (which  presuttip^ 

j|  tion  appears  to  be  necessary,  in  order  to  repel  the 

f/    contrary  presumption  of  surrender,)  has  been  di-* 

F     reetly  negatived  by  the  affida^^t  made  by  Richard 

Creagh,  in  the  lunacy  of  the  Respondent^  Which  Was 

given  in  evidence  on  the  part  of  the  Appellant :  it 

^ppean  by  that  affidavit,  and  by  the  evidence,  that 

Bicfaard  (>eagh  entered  into  the  poisessiion  of  the 

lands,  not  as  the  assignee  of  Christopher  LopddD^ 
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or  claiming  or  deriving  under  faim,  but  as  the 
agent  and  manager  of  the  estate  of  the  Respon- 
dent, who  was  bis  brother  by  the  half-blood ;  and 
in  the  event  of  whose  dying  intestate,  Richard 
Creagh,  would  be  entitled,  as  one  of  the  next  of  tiO| 
to  a  distributive  share  of  any  monies  to  be  recovered 
from  the  Appellant,  on  account  of  the  rents  of  the 
lands ;  the  entire  rents  of  which  lands,  Riduud 
Creagh  had  himself  received  already,  and  fraudn- 
lently  converted  to  his  own  use,  instead  of  paying 
or  accounting  for  the  same  annually,  to  the  different 
receivers  in  the  matter  of  the  lunacy,  as  the  same 
became  due ;  to  which  fraud  or  neglect  of  Richard 
Creagh  in  not  paying  or  accounting  for  the  sam^  it 
is  owing,  that  the  Appellant  became  liable  at  law  to 
the  payment. 

For  the  Respondent : 

Mr.  Sugden  ;   Mr.  Pepys. 

The  Appellant  does  not  allege  that  Stephen  Daic]r*a 
William  Croker,  or  George  O'Callaghan,  ever  re- 
ceived any  money  out  of  the  lands ;  but  on  the  con.— 
trary,  the  case  made  and  relied  on  by  the  Appellaiif: 
in  his  bill,  is  inconsistent  with  the  fact  of  any  sucli 
sum  having  been   received.    An  account  of  what 
those  several  persons,  or  any  of  them,  mighty  witli- 
out  wilful  default)  have  received  out  of  the  landi^ 
would  be  perfectly  immaterial ;  for  even  if  in  fitct  it 
should  appear  that  any  such  sum  might  have  been 
received,  the  Appellant  would  not  be  entitled  to 
credit  for  such  sum,  nor  would  his  liability  be  inaiif 
way  lessened  in  consequence.   The  accounts  prayed 
by  the  bill  could  not  be  directed  in   the  absence 
of  George  O'Callaghan,  or  of  the  representativi^ 
of  Stephen  Darcy  and  William  Croker ;  who  are  not 
parties  in  the  suit.  Ic^ 
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Christopher  Lopdell  having  by  the  indenture  of     J^^^ 
the   15th  of  AprU^  1762,  covenanted  to  pay  the 
rent  during  the  continuance  of  the  term,  he  and 
liis  representatives  were  bound  by  the  covenant  du- 
ring the  term ;  and  at  all  events,  whether  he  and 
bis  representatives  were  so  liable  or  not,  and  whe- 
ther in  fact  the  term  did  contmue  until  the  period 
to  which  the  Respondent   claimed  the   rent    or 
ix>t,  were  questions  cognizable  in  a  court  of  law, 
and  have  already  been  decided  in  favour  of  Respon- 
dent, by  the  proper  tribunal.  The  Appellant  has  not 
established  any  facts  sufficient  to  warrant  a  court  of 
equity  to  interfere  to  protect  the  Appellant  from  his 
legal  liability,  and  to  deprive  the  Respondent  of  his 
legal  right ;  for  mere  lapse  of  time,  independent  of 
any  other  circumstances,  cannot  create  an  equitable 
bar  to  a  legal  right,  when  the  legislature  has  not 
thought  fit  to  constitute  it  a  legal  bar ;  and  in  this 
case  the  Appellant  has  not  proved  any  other  circum- 
stances, and  has  not  shown  that  any  collusion  existed 
p    between  the  several  persons  charged  therewith  in  his 
c   1^ ;  and  even  if  in  fact  any  collusion  did  exist  be- 
a   tween  them,  it  must  have  been  for  the  purpose  of  de- 
%  frauding  the  Respondent ;  and  if  a  court  of  equity 
0t  should  now  restrain  the  Respondent  from  enforcing 

0  Iu8  legal  clium,  it  would  in  effect  promote  the  object 
tf  of  that  collusion,  and  lend  its  aid  to  the  accomplish- 
k   ment  of  fraud. 

1  If  the  Appellant  has  sustained  any  loss  as  Admi- 
9  ni8trator^  it  has  been  occasioned  by  the  neglect  and 
F  want  of  good  faith  of  Christopher  Lopdell,  who,  when 
r  he  transferred  his  interest  in  the  lands  to  Richard 

Creagh,  might  have  protected  himself,  by  obtaining 
from  Richard  Creagh  proper  security  for  the  per- 
formance of  those  covenants  by  which  he  was  him- 
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][^^     self  bounds  and  whose  peculiar  duty  it  was,  conader- 
ing  the  unfortunate  situation  in  which  the  Retp<m« 
dent  then  was,  to  take  good  care  that  any  peraon 
whom  he  might  substitute  as  tenant  in  his  owa 
stead,  should  faithfully  dischai^e  his  duty  as  racL 
Christopher  Lopdell  and  his  representatiTea  ware  at 
all  times  primarily  liable  to  the  Respondent,  and 
those  concerned  for  the  Respondent  were  not  bound, 
in  the  first  instance,  to  resort  to  any  other  person. 
The  Appellant  cannot  derive  any  equity  from  the 
recognizance  entered  into  by  the  sureties  of  William 
Croker  having  been  vacated,  inasmuch  as  the  Appe- 
lant would  not  be  entitled  to  have  any  part  of  the 
sum  secured  thereby,  applied  in  discharge  of  tiie 
debt  for  which  he  is  liable  as  such  administrator, 
even  if  the  whole  amount  of  the  recognizance  should 
now  be  levied  from  the  sureties,  the  same  being  onfy 
a  security  for  what  William  Croker  actually  received 
out  of  the  Respondent's  estate ;  and  William  Croker 
never  having  received  any  sum  out  of  the  lands,  or 
on  account  of  the  rent  thereof,  the  Appellant  couR 
not  in  any  event  be  entitled  to  have  the  reoogni-- 
zance  enforced  against  the  sureties  for  his  benefit  ^ 
for  even  if  the  recognizance  should  be  deemed  a 
security  for  such  sums  as  William  Croker  might 
have  received,  yet  inasmuch  as  Christopher  Lopdell 
and  his  representatives  were  at  all  times  liable  to  tiie 
Respondent  for  the  rent  of  the  premise,  it  was  the 
duty  of  William  Croker  to  have  compelled  the  pay- 
ment thereof  by  Christopher  and  his  representatives*, 
and  although  the  sureties  might  be  liable  to  the  Re- 
spondent in  consequence  of  William  Croker's  neg- 
lect, yet  the  Respondent  might  resort  to  those  who 
were  always  liable  to  the  payment  o(  rmU  AUd  firom 

whom  WilUam  Croker  ought  to  have  received  tbe 
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same  ;  and  so  far  from  Christopher  Lopdell  and  his  ^  1827. 
representatives  having  any  right  in  such  case  to  be 
reimbursed  by  those  for  whom  William  Croker  ought 
to  have  received  the  rent,  the  sureties  would  in  case 
of  default  have  a  claim  in  equity  against  the  Appel- 
lant, but  the  Appellant  could  not  in  any  event  have 
any  claim  against  the  sureties. 

The  Lord  Chancellor*  in  the  course  of  the  argu-  May  3. 
ment  observed,  that  the  questions  of  limitation  of 
time,  and  presumption  of  surrender  of  the  lease, 
were  peculiarly  questions  for  the  decision  of  a  court 
of  law :  that  the  affidavit  of  Richard  Creagh  was 
evidence  only  that  such  an  affidavit  had  been  made, 
^  not  of  the  facts  contained  in  it ;  that  the  receipts  of 
Bichard  Creagh  proposed  to  be  introduced  as  evi- 
dence being  mere  abstracts  of  the  original  receipts 
copied  from  dictation,  and  not  even  compared  with 
the  originals,  could  not  be  admitted  in  evidence; 
md  that  notice  to  produce  the  originals  having  been 
served  upon  a  person  not  a  party  in  the  suitf  was 
vhoUy  inoperative,  and  could  not  be  admitted  as  a 
ground  to  receive  the  secondary  evidence  of  copies. 
TheLordChancellor  also  observed^  that  some  equity 
had  been  opened  by  the  Appellant's  counsel,  but  no 
case  proved ;    and  thereupon  the   judgment  was 
aiBrmed  with  150/.  costs. 

*  Lord  Ljfidhnrst. 


(IP- 
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IRELAND. 
(court  op  chancery.) 

William  Henry  Archer     •     .  Appellant. 
William  Little      .    •     .     .    .  Respondent. 

By  an  Act  of  Parliament  for  the  improvement  of  the  city  of 
Dublin,  reciting  that  the  cleansing  of  the  streets  before  aa 
Act  passed  in  1784,  had  been  managed  by  the  Corporation 
of  Dublin,  and  the  expense  defrayed  by  them  out  of  the  tdls 
and  customs  of  the  city;  and  that  since  1784,  the  Corpora- 
tion had  paid  to  certain  intended  Commissioners  the  sum  of 
2000/.  yearly,  towards  the  expenses  of  cleansing  the  streets, 
it  is  enacted  that,  from  the  passing  of  the  Act,  the  Corpora- 
tion shall  pay  to  the  Commissioners  of  Paving,  &e.  appointed 
by  the  Act  2000/.  yearly,  out  of  the  revenue  arising  froo 
the  tolls  and  customs  of  the  city. 

The  Corporation,  according  to  the  Act,  paid  the  2O00lL 
annually  until  1818,  after  which,  the  payment  being  in 
arrear,  the  Commissioners,  by  their  Secretary,  under  the 
authority  of  the  Act,  in  Easter  Term,  1819,  brought  an 
action  against  the  Treasurer  of  the  Corporation  to  re- 
cover 20002.,  being  one  year's  instalment.  After  appear- 
ance, the  Corporation  represented,  that  the  tolls  and  cus- 
toms were  insufficient  to  pay  any  part  of  the  2000/.,  and 
proposed  that  the  action  should  be  stayed  without  prejudice 
to  other  proceedings.  To  this  proposal  the  Commissionen 
acceded,  and  the  action  was  discontinued. 

In  1821,  the  Commissioners  brought  another  action  to  recoftf 
arrears,  among  which,  by  the  fourth  count  in  the  declaratioai 
6000{.  were  claimed,  as  due  on  account  of  the  arrear  for  three 
years'  payment  for  cleansing  the  streets,  to  which  the  Defend- 
ants pleaded  that  during  the  three  years  in  the  count  men- 
tioned, no  revenue  had  arisen  to  the  Corporation  out  of  the 
tolls  and    customs  whereout  the  Corporation  could    have 
paid  to  the  Commissioners,    &c.    In  consequence  of  tins 
plea,  the  Commissioners,   in  the  name  of  their  Secretary, 
filed  a  bill  in  Chancery  against  the  Defendant  in  the  action,  J 
stating  the   facts  above-mentioned,  and  charging  that  the 
tolls  were  not  deficient,  and  setting  forth  the  particulars  of 
various  tolls  and  customs,  claimed  and  received  by  the  Cor- 
poration; that  before  and  since  1784,  the  Corporation  had  let 
the  tolls  or  some  part  of  them  upon  leases  at  large  r€nt8;  and 


ON  APPEALS  AND  WRITS  OF  ERROR.  273 

that  since  the  year  1784,  the  Corporation  had  received  in        1827. 
tolls  every  year,  beyond  the  sum  paid  to  the  Commissioners,  a 
surplus  annually  of  2000Z.  at  the  least.     Upon  these  state- 
ments,  with  interrogatories    founded  upon  them,  the  bill 
prayed,  in  aid  of  the  action  a  discovery   and  account  of  the 
revenue  arising   from  tolls  and  customs,  and  of  the  leases 
granted,  and  the  rents  received  and  paid  upon  the  same. 
To  this  bill  the  Defendant  demurred  : — 1st,  as  to  so  much  as 
sought  a  discovery  and  account  of  the  surplus  of  revenue  re- 
ceived by  the  Corporation  in  every  year  since  1784,  beyond 
the  sum  paid  to  the  Commissioners ;  the  cause  assigned  was, 
that  such  surplus  was  not  liable  to  the  payment  of  the  arrears 
of  future  years  3  the  second  demurrer  was  to  so  much  of  the 
bill  as  sought  a  discovery  of  the  leases  of  tolls  and  customs 
granted  by  the  Corporation  since  1784,  and  not  subsisting  since 
1818 ;  the  ground  of  this  demurrer  was,  that,  the  arrears  had 
been  paid  up  to  1 8 1 8,  and  that  the  surplus  of  tolls  before  1818, 
could  not  be  applicable  to  the  payment  of  arrears  accruing  after 
1818. 
The  Defendant  also   put  in  a  long  answer  in  which  he  ad- 
mitted that  the  Corporation  and  their  lessees  both  before 
and  since  the  year  1784,  had  demanded  and  received  tolls  on 
nurious  articles,  and  that  payments  had  been  and  were  made 
upon  ships  entering  the  harbour  and  ferries ;   but  contended 
that  such  payments  were  not  liable  under  the  Act  to  the  pay- 
ment of  the  20002. ;  and  he  set  forth  accounts  in  schedules, 
of  tolls  and  customs  and  payments  made  for  ships  and  ferries 
nnce  1818;  insisting  that  since  that  time  there  had  been  no 
surplus  monies  received  upon  tolls  and  customs  after  defray- 
ing the  expence  of  collection. 
ftW  (affirming  the  judgment  of  the  Court  below)  that  the  de- 
murrers should  be  overruled. 
^  reasons  for  the  judgment  on  the  appeal  were :  first,  be- 
cause the  demurrers  were  overruled    by  the   answer;    and 
I    secondly,  because  even  admitting  that  the  surplus  of  former 
'    years  was  not  applicable  to  the  payment  of  arrears  of  future 
years,  the  discovery  of  the  revenues  actually  received  in  such 
years   might  be  material  to  furnish   presumptive  evidence 
upon  the  trial  of  the  action. 

The  Appellant  was  the  Treasurer  of  the  Corpora- 
tion of  the  city  of  Dublin;  the  Respondent  was 
Secretary  to  the  Corporation  called  the  Commis- 
Doners  for  paving,  cleansing,  and  lighting  the  streets 
}f  the  city  of  Dublin. 

VOL.  I.  T 


274  CASES  IN  THE  HOUSE  OF  LORDS 

}^^         By  an  Act  of  Parliament  (47th  George  III.),  en- 
titled "An  Act  for  the  more  effectual  Improvement 
of  the  City  of  Dublin,  and  the  Environs  thereof^'* 
the  Commissioners  for  paving,  cleansing,  and  light- 
ing the  streets  of  the  city  of  Dublin,  were  consti- 
tuted a  Corporation.  The  Act  recited,  that  the  Cor- 
poration of  Dublin  were,  before  the  passing  of  an  Act 
therein  recited,  (26th  Geo.  III.)  liable  to  keep  in  re- 
pair certain  parts  of  the  pavements  of  the  city,  the 
annual  expense  of  which  was  estimated  to  amount  to 
300/.,  which  sum  was  directed  to  be  paid  by  them,  as 
a  compensation  for  the  paving  thereof.    Upon  this 
recital  it  is  enacted,  that  the  Corporation  of  Dublin 
should  payto  the  Treasurer  of  the  Commissioners^  the 
annual  sum  of  300/.,  together  with  a  further  sum  of  501; 
in  every  year,  for  the  pavement  round  St.  Stej^n's 
Green,  amounting  in  the  whole  to  the  sima  of  350/. 
p^r  annum ;  and  that  in  consideration  of  the  pay- 
ments so  to  be  made,  the  Corporation  of  DabKn 
shouldbe  exonerated  from  all  expenses  of  paving  and 
repwring  the  pavements.    The  Act  furthey  reciting^ 
that  the  Corporation  were  theretofore  used  to  main— 
tain  several  lamps  at  theMansion-House,Tholsel,  andL 
Market-House,  enacts  that  the  Treasurer  of  the  citjr 
should  pay  for  such  purposes  to  the  Treasurer  erf  Ao^ 
Commissioners,  the  annual  sum  of  20  /.  in  every  year ; 
and  that,  in  consideration  of  such  payment,  the  Cor-  J 
poration  should  be  exonerated  from  all  expenses  of  | 
lighting  those  lanij^s.  ■ 

The  Act  further  reciting,  that  the  cleansing  of  f 
the  streets,  and  other  places  in  the  eity  of  Pub*  ^ 
lin,  before  the  pa*ssing  of  a  certain  Aet»  (23d  ^ 
and  24th  Geo.  HI.^)  was  conducted  under^  the  d?-  ^ 
rection  of  the  CorporatioB,  and  the  expenses  tJms^  . 
defrayed  by  them  out  of  the  revenue  acisjjog  firoeg^tb^  * 
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lolls  and  customs  of  the  city ;  and  that  since  the  i827. 
passing  of  the  23d  and  24th  Geo.  III.,  the  Corporation 
IhuI  paid  to  the  Commissioners  or  Directors  intended 
Id  manage  the  paving,  lighting,  and  cleansing  the 
fiity,  the  smn  of  2000/.  yearly,  towards  defraying 
Vie  expenses  of  cleansing  the  streets ;  enacts,  that 
pie  Corporation  of  Dublin  shall^  from  the  passing 
i§  the  Act,  pay^  and  continue  to  pay  to  the 
Bommissioners,  the  annual  sum  of  2000  L  out  of  the 
hsvenue  of  the  city,  arising  from  the  tolls  and  cus- 
ons  of  the  city,  by  equal  half-yearly  payments 
be  made  on  the  25tii  day  of  March,  and  the  29th 
iy  of  September  in  every  year  :  and  it  is  further 
jted,  that  in  case  any  body  corporate  should 
fleet  or  refuse  to  pay  any  rates  to  be  assessed  by 
of  the  Act,  the  Commissioners,  or  their  pro- 
officers  or  officer,  might  recover  the  same  by 
ion,  or  other  legal  proceeding  instituted  against 
Treasurer  of  such  body  corporate,  in  the  name 
the  Secretary  to  the  Commissioners. 
The  Corporation  of  Dublin,  from  time  to  time,  and 
to  the  year  1818,  paid  the  annual  sums  of  350/., 
/.,  and  2000/. 

On  the  25th  of  March,  1819,  an  arrear  being  due 
tile  Commissioner^,  they,  in  Easter  Term,  1819, 
tmenced  an  action  in  the  King*s  Bench,  in  Ire- 
I,  Jn  the  name  of  the  Respondent,  as  their  Secre- 
r,  against  the  Appellant,  as  Treasurer  to  the  Cor- 
^poration,  for  the  recovery  of  tlie  arrear.  The  Ap- 
jRant  having  entered  his  appearance  to  the  action, 
^  If  as  alleged  by  the  Corporation,  that  the  annual 
mm  of  2000  /.  was  payable  only  out  of  the  revenue 
0I  the  city  of  Dublin,  arising  from  the  tolls  and 
eostoms  of  the  city,  and  that  such  revenue  was  vm* 
Biediictiv^^  and  insufficient  to  pay  the  whdie  or  any 

T  2 
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2^27^  partof  the  sum  of  2000 /.,for  which  the  action  had  been 
brought:  and  thereupon  a  proposition  was  made 
by  the  Appellant  on  the  part  of  the  Corporation,  that 
the  Commissioners  should  accept  of  the  arrear  of 
20/.  and  350/.,  without  prejudice  to  any  proceed- 
ings they  should  think  fit  to  adopt  for  the  recovery 
of  the  2000/.  The  Commissioners,  believing  the 
representation  as  to  the  tolls  and  customs  of  the  city 
being  unproductive,  to  be  true,  acceded  to  the  pro- 
position ;  and  received  the  two  sums  of  20/.  aod 
350/.,  leaving  the  sum  of  2000/.  still  in  arrear. 

On  the  25th  day  of  March,  1821,  further  arrears 
became  due,  amounting  to  the  sum  of  4640/., 
in  addition  to  the  2000/.,  and  making  altogether 
an  arrear  of  6640/.;  and  the  Commissioners, 
in  Easter  Term,  1821,  commenced  another  action. 
As  to  the  arrear  of  6000/.  which  was  clmmed 
by  the  fourth  count  of  the  declaration  filed  in  the 
action,  as  the  compensation  payable  xmder  the  Act 
.  for  cleansing  the  Streets,  the  Defendant  pleaded, 
that  he  did  not  owe  the  same,  or  any  part  thereof; 
and,  that  during  the  three  years  in  the  fourth  count 
mentioned  J  ending  the  25th  March,  1821,  no  re- 
venue arose  to  the  Corporation  out  of  the  tolls  and 
customs  of  the  city,  whereout  the  Corporation  could 
have  paid  to  the  Respondent,  or  to  the  Commis- 
sioners, the  sum  of  6000  /.,  and  that  the  Corporatioit 
had  not  received  out  of  the  tolls  and  customs  of  the 
city  the  sum  of  6000/.,  or  any  part  thereof. 

In  December,  1821,  the  Commissioners  filed  a 
bill  in  Chancery,  stating  the  facts  above  set  forth,  and 
charged,  that  the  Respondent  could  not  go  to  trial 
in  the  suit  at  law  without  a  discovery ;  that  the 
tolls  were  not  deficient,  as  alleged  by  the  Corpora- 
tion ;  and  that,  if  they  were  so^  such  deficiency  was 
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occasioned  by  the  misconduct  of  the  Corporation ;       1827. 
that  the  Corporation  had  made  illegal  demands  for      ARCHEa 
tolls  and  customs ;  that  they   were  in  the  receipt      uttlk. 
of    various  tolls   and    customs   arising  from    the 
public  markets^  which  were  properly  chargeable  with 
the  payment    of  the  annual  sum  of  2000/.,  that 
such  markets  in  some  cases  had  been  let  at  consider- 
able annual  rents,  particularly  the  markets  in  Hals- 
ton-Street,  or  the  Little  Green,  and  Mary's -Liane  ; 
that  large  tolls  and  customs  were  collected  from 
the  market  at  Smithfield  and  Kevin-Street,  and 
at  the  Burgh-Quay,  at  Stoney-Batter,  the  Grand 
Canal  Harbour,  and  Frances-Street,  and  particidarly 
for  weighage    and  cranage ;  that  the  Corporation 
used  divers  public  cranes,  which  jdelded  considerable 
rents ;  that  the  Corporation  received  a  customary 
payment  for  ships  entering  the  port  of    Dublin; 
that  there  were  divers  ferries  and   a  bridge  over 
the  Anna  Liffey,  for  which  they  received  certain 
payments;  together  with  large  sums    for  pontage, 
murage,  passage,  stallage,  peckage,  and  weighage. 
The    bill    further  stated,   that  a    market-house 
in  Thomas-Street   yielded    large   customary  pay- 
ments;   that    the    Market-House    being  required 
far  the  use  of  the  public,  the   Commissioners  for 
making  convenient  streets  in  the  city  of  Dublin,  pur- 
chased of  the  Corporation  the  Market-House,  and 
all  their  interest  arising  therefrom,  and   the  tolls 
and  customs  there  collected,  at  the  price  of  4000/., 
which  sum  had  been  received  by  the  Appellant,  as 
Treasurer  of  the  Corporation,  since  the  25th  March, 
1819,  and  applied  to  the  use  of  the  Corporation,  and 
that  no  part  thereof  was  paid  to  the  Commissioners, 
in  discharge  of  their  demand,  upon  the  foot  of  tne 
ftonual  sum  of  2000/*,   or  any  part  thereof;  that 
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the  sum  of  4000  /.  was  awarded  by  a  jury,  and  tint 
some  part  thereof  was  so  awarded  on  account  of  die 
loss  which  the  Corporation  would  sustain  in  the  tolls 
and  customs  of  the  Market-House ;  in  evidence  of 
which  loss,  proof  was  given  before  the  jury^  of  what 
the  Corporation  had  theretofore  made  by  the  Market- 
House,  and  the  tolls  and  customs  arising  therefrom, 
and  what  they  were  thereafter  likely  to  make  in 
respect  thereof ;  that  the  materials  of  the  Market- 
House,  and  the  scite  thereof,  were  comparatively 
of  little  value,  but  that  in  consequence  of  the 
loss  which  would  arise  to  the  Corporation  bjr 
their  being  thus  deprived  of  the  market,  and  of 
certain  valuable  tolls  and  customs,  and  also  of 
the  rent  or  sums  paid  for  stallage  and  stande 
within  or  about  the  same,  the  sum  of  4000  L  was 
awarded  by  the  jury. 

The  bill  farther  stated,  that  in,  or  shortly  previous 
to,  the  year  1784,  the  Corporation  demised  the  tolls 
and  customs  of  the  city  at  the  yearly  rent  of  4050^ 
since  which  time  the  Corporation  had  made  various 
other  demises  of  the  tolls  and  customs  for  considerable 
rents,  and  that  the  whole  of  the  revenue  arising  from 
tolls  and  customs,  was  vested  in  the  CorporatioD^ 
for  the  purpose  of  paving  and  cleansing  the  streets 
of  Dublin,  as  appeared  from  the  charters  of  4e 
Coi^poration,  and  also  from  the  Report  of  a  Com- 
mittee of  the  House  of  Commons,  made  in  or  about 
the  year  1784;    that    since   the   year  1784,  the 
Corporation  had  never  in  any  one  year,  paid  to 
the  Commissioners    more  than    the  sum  payable 
by  the  Act  of  the  47th  Geo.  III.,  (that  is  to  say), 
the  sum  of  2370  /.  in  the  whole ;  and  that  the  Cor- 
poration had  received  in  every  year  since  the  year 
1784,  over  and  above  the  sum  paid  to  theComuua- 
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sioners,  an  annual  sum  of  2000/.,  attheleast,*  out 
of  which,  if  there  was  at  the  time  of  filing  the  bill  4 
deficiency  in  the  tolls  and  customs  received  within 
the  last  three  years,  the  Commissioners  were  entitled 
to  satisfaction  of  the  arrear  due,  or  to  so  much 
thereof  as  the  annual  receipts  of  the  tolls  and  cus- 
toms for  the  said  three  years  should  appear  to  be  in- 
adequate to  discharge. 
The  bill  charged  that  the  toll  receivable  by  the 
I   Corporation  was  toll  thorough  ;  and  that  the  consi- 
i  deration  given  by  them  for  the  same  prior  to  the 
passing  of  the  Act  of  the  23d  and  24th  Gto.  III., 
Was  by  their  paving  and  repairing  certain  parts  of 
^    the  city,  which  had  since  been  performed  by  the 
^   Commissioners. 

^  ^      The  Bill  prayed,  that  the  Appellant,  as  Treasurer 
of  the  Corporation  tnight ,  in  one  or  more  schedule 
^   or  schedules  to  be  annexed  to  his  ansvver,  set  forth 
g  i  a  full,  true  and  perfect  account,  of  all  and  every  th6 
If  revenue  of  the  city  of  Dublin,  arising  from  tolls  and 
^.  customs,  or  customary  payments,  including  petty 
10   customs  of  every  description,  and  pontage,  murage, 
r|    passage,  stallage,  package,  weighage,  and  cranage, 
wi    and  including  the  tolls,  customs,  and  petty  customt^ 
#    delating  to,  and  payable  out  of,  the  several  public 
i     markets   and  cranes,  ferries  and    bridges,  in  th6 
f     city  of  Dublin,  distinguishing  which  of  the  several 
tolls,  customs,  petty  customs,  and  customary  pay- 
ments, had  been  available  since  the  25th  day  OJF 
March,  1818 ;  and  might  also,  in  such  schedtde  oi 

*  Upoo  thifl  allegation  of  the  bill  an  interrogatory  must  have  been 
framed,  which  is  the  subject  of  the  first  demurrer.  The  interrogato- 
lies  are  not  set  forth  in  the  printed  cases  :  nor  is  the  fourth  Count  of 
the  declaration  on  which  the  case  turns.  The  Lord  Chancellor  com- 
phuied  of  the  omission  as  too  common  in  Irish  cases.  See  post  p.  396 » 
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1827.  schedules,  set  forth  a  full  and  accurate  account 
ARCHER  of  the  several  sums  of  money,  which  the  several 
tolls  and  customs,  petty  customs,  and  customary 
payments  respectively,  had  yielded  quarterly  since 
the  25th  of  March,  1818,  and  down  to  the  time  of 
filing  his  answer ;  and  of  the  several  and  respective 
sum  and  sums  of  money  which  the  Corporation, 
or  their  Treasurer,  or  other  officers,  had  received 
thereout  respectively  since  the  25th  day  of  March, 
1818;  and  that  the  Appellant  should,  in  such 
schedule,  distinguish  how  much  of  the  tolls  and 
customs,  petty  customs,  and  customary  payments^ 
had  been  received  by  the  different  officers,  servants^ 
farmers^  or  lessees  of  the  Corporation,  and  hovr 
much  had  been  paid  to  the  Treasurer  of  the  Cor- 
poration, and  the  difference  between  the  sums 
received  and  the  sums  paid  to  such  Treasurer;  W, 
and  that  the  Appellant  should  also  set  forth  a  full  l| 
and  accurate  account  (stating  the  date,  term,  te-  K 
nants-  name,  and  the  considerations  paid),  of  the  lu 
several  leases  (if  any)  made  by  the  Coiporation  of  the  |ti 
tolls  and  customs,  customary  payments,  or  petty  cus- 
toms aforesaid,  or  of  the  markets,  cranes,  or  other 
places,  wherein  the  same  are  collected  by  virtue  cf 
such  lease  or  leases,  and  of  the  rents  reserved  upon  lb 
each  lease,  and  the  payments  made  on  account  of  1^ 
such  since  the  25th  day  of  March,  1818  ;  and  that  |e 
the  Appellant,  before  he  answered  the  bill,  should 
inspect  the  books  of  account  of  the  Corporation, 
which  could  give  him  any  information  upon  the  sub- 
ject, so  that  he  might  be  enabled  to  make  full  an- 
swer to  the  Respondent's  bill;  and  also  that  the 
Appellant  should  state  whether  he  had  so  done;  and 
should  also  consult  any  officer  or  servant  of  the  Cor- 
poration, with  regard  to  such  matters  and  things, 
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for  the  purpose  aforesaid ;  and  that  he  should  state 
whether  he  had  so  done. 

The   Appellant    put     in  demurrers  to  part   of 
the  bill,  and  a  very  long  answer  to  the  remainder. 
The  demurrers  filed  by  the  Appellant,  are  as  fol- 
lows : 

"  As  to  so  much  of  the  said  bill  as  seeks  a  disco- 
**  very  whether  the  Lord  Mayor,  sheriffs,  commons, 
^*  and  citizens  of  the  city  of  Dublin,  have  or  have  not 
^'  in  each  and  every  year  since  the  year  1784,  and  prior 
^^  to  the  year  commencing  on  the  26th  day  of  March, 
'^  1818,  received  an  annual  sum  of  2000/.  at  the 
'^  least,  or  any  other,  and  what  annual  sum,  over  and 
^  above  the  sum  paid  to  the  Directors  or  Commis- 
^^  sioners  appointed  by  Act  of  Pa^rliament  for  paving, 
^  cleansing  and  lighting  the  streets  of  Dublin ;  and 
what  sum  the  said  Corporation  of  the  Lord  Mayor, 
sheriflfs,,   commons,  and  citizens  of  the  city  of 
Dublin  received  in  each  and  every  year,  particu- 
larly from  the  said  year  1 784,  down  to  the  end  of  the 
year  expiring  on  the  25th  day  of  March,  1818,  out 
of  any  tolls  and  customs  of  the  said  city,  over  and 
"  above  the  annual  sum  paid  to  the  said  Directors  or 
"  Commissioners ;  and  how  much  such  surplus  sums 
*^  in  the  whole  amount  to :  and  as  to  so  much  of  the 
**  said  bill  as  calls  upon  this  Defendant  to  set  forth 
^*  in  a  schedule  or  schedules,  or  otherwise,  any  ac- 
*^  count  of  any  revenue  of  any  description  payable  to 
**  or  received  by,  or  arising  to  the  said  Corporation 
"  of  the  Lord  Mayor,  sheriffs,  commons,  and  citizens 
"  of  the  city  of  Dublin,  in  any  year  previously  to  the 
"  year  commencing  on  the  26th  day  of  March,  1818, 
" — this  Defendant   doth  demur  thereto,   and  for 
\^  cause  of  demurrer,  this  Defendant  shows,  that  it 
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mi^     **  appears  and  is  stated  in  and  by  the  eomplainant^ 
"  bill,  that  all  sums  of  money  due  or  payable  by  or 
"  from  the  said  Corporation  of  the  Lord  Mayor, 
^  sheriffs,  commons,  and  citizens   of  the  city  trf 
"  Dublin,  to  the  said  Commissioners  for  paving, 
"  cleansing  and  lighting  the  streets  of  Dublin,  up  to 
and  for  the  said  25th  day  of  March,  1818,  in  re- 
spect of  the  annual  sum  of  2000/.  in  the  bill  men- 
tioned, have  been  fully  paid,  satisfied  and  dis- 
charged by  the  said  Corporation  to  the  said  Com- 
missioners ;  and  the  Defendant  humbly  submits  tnd 
insists,  that  no  sum  or  sums  of  money  received  by 
the  said  Corporation  as  part  of  the  revenue  of  &t 
said  city,  arising  out  of  the  tolls  or  customs  of  tke 
said  city  or  otherwise  howsoever,  upon^  or  at  any  |^ 
time  prioi?  to  the  said  25th  day  of  March,  1818,  is, 
or  ever  was,  or  could  be,  by  law  subject  or  liable  to  1^ 
the  payment  of  any  alleged  arrear  of  the  stud  1^^ 
"  annual  sum  of  2000/.,  accrued,  or  alleged  to  hive  |^ 
'*  accrued  pr  become  payable  or  due  to  tiie  «aid 
Commissioners  by  the  said  Corporation,  subse- 1^ 
quently  to  the  said  25th  day  of  March,  1818,  and  Ife 
therefore  that  the  complainant  is  not,  nor  are  the  l^^ 
said  Commissioners,    entitled  to  any  discovery 
with  respect  to  any  revenue  or  receipt  whatsoever, 
^•'  of  the  said  Corporation,  during  any  year  prior  to 
'*  the  year  commencing  on  the  26th  day  of  Maicli, 
1818,  either  from  this  Defendant  or  the  Corpora- 
tion of  the  Lord  Mayor,  sheriffs,  commons,  and 
*^  citizens  of  the  city  of  Dublin,     Wherefore,  &c. 
"  And  as  to  so  much  of  the  bill  as  seeks  a  disco- 
veiy  of  any  lease  or  leases,  demise  or  demises,  of 
the  several  tolls  and  customs  in  the  bill  mentioned, 
"  or  any  of  them,  or  any  part  thereof,  or  any  other 
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^  leMe  or  leases  executed  by  the  said  Lord  Mayor,  Ififtt. 
^sheriffs  commons,  and  citizens  of  the  city  of  auchru 
^  Dublin,  and  not  subsisting  and  in  force  subse-  trmi. 
^  quent  to  the  26th  day  of  March,  1818,  this  De- 
^  fendant  doth  also  demur  thereto,  and  for  causes 
^  of  demurrer  this  Defendant  shoTrs,  that  it  appears, 
^  and  is  stated  in  and  by  the  complainants  bill,  that 
**  all  sums  of  money  due  or  payable  by,  or  from  the 
"  daid  Corporation  of  the  Lord  Mayor,  sheriffs,  com- 
^  mons,  and  citizens  of  the  city  of  Dublin,  to  the 
"said  Commissioners  for  paving,  cleansing,  and 
-**  lighting  the  streets  of  Dublin,  up  to  and  for  the 
said  25th  day  of  March,  1818,  in  respect  of  the 
I  ^  annual  sum  of  2000/.  in  the  bill  mentioned,  have 
^  been  fully  paid,  satisfied  and  discharged  by  the 
•^isaid  Corporation  to  the  said  Commissioners:  and 
;  •*  the  Defendant  humbly  submits  and  insists,  that  no 
'^  sum  or  sums  of  money  received  by  the  said  Corpo- 
'^  ration  as  part  of  the  revenue  of  the  said  city, 
^*  arising  out  of  the  tolls  and  customs  of  the  said 
"  city  or  otherwise  howsoever,  during  any  year  prior 
^  to  the  year  commencing  on  the  26tli  day  of  March, 
**  1818,  is,  or  ever  was,  or  could  be,  by  law  subject 
**  or  liable  to  the  payment  of  any  alleged  arrear 
'*  of  the  said  annual  sum  of  2000/.  accrued,  or  al- 
"  leged  to  have  accrued  or  become  payable  to  the 
"  sud  Commissioners  by  the  said  Corporation  subs^- 
**quently  to  the  said  25th  day  of  March,  1818,  and 
^  therefore  that  the  complainant  is  not,  nor  are  the 
*^  said  Commissioners,  entitled  to  any  discovery  with 
**  respect  to  any  such  lease  or  leases,  demise  or  de- 
^  mises,  as  herein  before  last-mentioned,  either  from 
*^  this  Defendant  or  the  said  Corporation  of  the  Lord 
**  Mayor,  sheriffs,  commons,  and  citizens  of  the  city 
«*  of  Dublin.    Wherefore,  &c  •;' 
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1827.  The  Appellant  by  his  answer,  admitting  tlie  Act 

of  Parliament,  (47th  Geo.  III.)  and  that  the  Respcm- 
dent  was  secretary  to  the  Commissioners  ;  and  fte 
payment  made  by  the  Corporation  to  the  Comnui- 
sioners.up  to  the  25th  March,  1818,  in  eonsequeott 
of  a  judgment  obtained  by  the  Commissioners,  aol 
also  the  arrear  due  on  the  25th  March,  1819| 
submitted  that  no  sum  was  then  due  to  the  Coipo- 
ration  on  account  of  the  annual  sum  of  2000/.  ioai- 
much  as  the  funds  liable  thereto  had  been  unpn)> 
ductive. 

The  answer  farther  admitting  the  sums  of  35Q[ 
and  20/.  to  be  due,  and  the  action  commenced  n 
Easter  Term,  1819,  and  proceedings  therein,  state! 
the  proposal  made  on  the  part  of  the  Corporation,  aol 
that  the  proposal  was  agreed  to  on  the  part  of  the  Com- 
missioners, in  consequence  of  their  being  satisfiei 
of  the  truth  of  the  Appellant's  representations,  ai^ 
that  in  order  to  satisfy  the  Commissioners  upon  ti» 
point,  an  account  of  the  revenue  was  furnished  to 
the  Commissioners. 

Admitting  also  the  action  commenced  by  4c 
Respondent  in  Easter  Term  then  last,  and  that  it 
was  then  depending  and  the  pleas  pleaded  bf 
him  to  the  action,  the  Appellant  by  his  answer 
denied  that  the  Corporation  had  at  any  time  su^ 
sequent  to  the  25th  of  March,  1818,  any  funds, 
whereout  to  discharge  the  arrears  of  the  an- 
nual payment  of  2000/.,  inasmuch  as  the  expenses 
of  collecting  the  tolls  and  customs  had  exceeded 
the  receipts ;  he  denied  that  the  Corporation  alleged 
that  the  tolls  and  customs  had  not  been  at  all  paid 
since  the  25  th  March,  1818,  but  admitted  that  it  had 
been  alleged  that  they  had  not  been  sufficient  to 
defray  the  costs  of  collecting  them ;  he  denied  that 
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le  deficiency  was  occasioned  by  the  misconduct  of  1827^ 
le  Corporation^  and  said^  that  if  any  illegal  practices 
dsted^  they  were  wholly  unauthorized  by  the  Cor- 
luration ;  that  the  tolls  and  customs  collected 
ipice  the  25  th  March,  1818,  were  the  same  as  ex- 
iled at  the  time  of  the  passing  of  the  Act  of  the  47th 
?ljCo.  III.;  that  in  1818  there  was  a  general  disposi- 
h>n  in  Ireland  to  resist  the  payment  of  tolls  and 
i^^toms;  and  that  since  the  25th  March,  1818, 
lersons  who  previously  paid  tolls  and  customs 
jritfaout  opposition,  refused  to  pay  them :  he  sub- 
iptted,  that  if  the  demand  of  tolls  and  customs  were 

jgal  since  the  25th  March,  1818,  they  must  have 
so  at  the  passing  of  the  Act  of  the  47th  Geo. 

.,  but  insisted  that  the  tolls  and  customs  were 
L  He  admitted  that,  in  consequence  of  the  refusal 
bpay  tolls  and  customs,  the  Corporation  had  been 
impelled  to  commence  legal  proceedings  to  enforce 
•lament  of  them ;  but  did  not  believe  that,  if  the  Cor- 
pKHUtion  had  acted  as  in  the  bill  stated,  the  payment 
pf  the  tolls  would  not  have  been  evaded.  He  insisted 
Qiatthe  tolls  and  customs  received  at  the  time  of  pass- 
bg  the  Act  of  the  26th  Geo.  III.,  were  reasonable,  and 
^ould  not  have  been  objected  to,  except  under  the 
C^umstances.  He  denied  that  such  tolls  had  been, 
|iior  to  the  passing.of  the  last  mentioned  Act,  paid 
^y  after  the  sale  of  the  commodity. 

The  Appellant  by  his  answer  farther  admitted, 
that  since  the  passing  of  the  Act  (26  Geo.  III.) 
^  well  as  from  time  immemorial  theretofore, 
the  Corporation  or  their  lessees  demanded  and 
Kceived  tolls  and  customs  on  various  articles, 
Blatters  and  things  passing  into  the  city,  and  before 
the  same  were  sold ;  and  which  articles,  with  the 
Jites  of  toll  respectively  charged  thereon,  he  set 
^orthinthe  first  schedide  to  the  answer  annexed; 
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}^^^  ,  but  whether  or  not  such  ^mands  were  cMmtouyts 
law,  or  whether  any  immemorial  usage  would  beat* 
cessary  in  order  to  warrant  such  demands^  the  A^ 
pellant   could  not    state ;    but  he    believed   thtf 
the   Corporation  rested  their  claim    to  the  tob 
and  customs  not  merely  upon  their  charters,,  baft 
upon  immemorial  custom  and  prescriptive  rigkt 
The  Appellant  also  admitted,  that  the  annual  sum  d| 
2000/.  was  directed  to  be  paid  to  the  Commissionef^ 
by  the  Act  (47th  Geo.  IIL)  out  of  the  revenue  rftJi^ 
city,  arising  out  of  the  tolls  and  customs  of  the  «ty^ 
payable  in  respect  of  corn  and  other  tollable  artidf^ 
passing  into  or  out  of  the  city,  as  specified  in  IJi^ 
first  schedule  to  the  answer  annexed :  but  out  (lim 
other  revenue.    The  Appellant  submitted  that  soek 
revenue  means  the  surplus,  if  any,  arising  to  tie 
city  out  of  the  receipts  of  the  tolls  and  cu&tomt 
in   the  Act  mentioned,    after    defi^ying  the  ex- 
pences  incurred  in  the  collection  thereof ;  and  tkk 
such  last-mentioned  revenue  was  the  only  fimd  iih 
tended  by  the  Act  (47th  Geo.  III.)  to  be  charged  witb 
the  payment  of    the  annual  sum  of    WOOl :  he 
therefore  denied    that    the  Corporation  then  ww, 
or  at  any  period  since  the  25 th  of  March,  1818, 
had  been,  in  the  enjoyment  of  any  tolls  or  custon» 
contemplated  by  the  Act  (47th  Geo.  III.)  so  as  tofiMwm 
,  the  revenue  of  the  city  justly  chargeable  with  tb^ 
payment  of     the  annual    sum    of   2000/.    to  the 
Commissioners. 

The  Appellant  by  his  answer  farther  admitted, 
that  the  Coi^poration  had  not  during  the  last-men- 
tioned period,  accounted  for  or  paid  over  to  the 
Commissionei's,  any  sum  out  of  the  tolls  and  cus- 
toms charged  with  the  annual  sum  of  2000/.,  suA 
receipts  not  having  been  in  any  one  year  dum^ 
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that  time  equal  to  the  expences  of  collecting  such 
tpUs:  he  admitted^  that  there  were  in  the  city 
^vers  public  markets^  wherein,  or  in  some 
ixf  wUcb^  tolls  and  customs  were  collected^  but  of 
■fliat  description  in  particular,  he  did  not  know; 
Bptf  he  stated  that  none  of  such  markets  were, 
to  Itts  knowledge  or  belief,  held  by  the  Corporation, 
ttiough  the  Lord  Mayor  of  the  city  had  the  superin- 
Ipdauce  thereof,  by  virtue  of  his  office  of  clerk  of 
^  markets  in  the  city ;  but  whether  or  not  tolls  or 
customs,  or  any  payments  therein  made,  did  in  point 
irf  law  belong  to  the  Corporation,  or  whether  or  not 
Corpc»ration  at  any  time  demised  the  markets, 
could  not  set  forth  as  to  his  belief  or 
cttierwise ;  but  he  believed  that  the  Corporation  had 
Wver  received  any  tolls  or  customs  thereout 

The  Appellant  £su:ther  stated  by  his  answer,  that 
i/^  did  not  believe  that  there  were  in  Halston-street, 
<R  the  Little  Green  in  the  neighbourhood  thereof,  or 
in  Mary's-lane,  in  the  city  of  Dublin,  different  public 
laarkets,  though  he  admitted  that  there  bad  been  for 
many  years,  and  that  there  was  then,  a  public  mar* 
ket  held  at  the  Little  Green,  in  the  city  of  Dublin,  and 
extending  to  Halston-street,  and  Little  Mary-street, 
In  which  commodities  were  sold;  but  that  he 
could  not  set  forth  whether  the  same  did  or  not 
belong  to  the  Corporation  ;  but  he  stated  that  the 
iBarket  had  never  been  held  by  the  Corporation,  but 
hf  (me  William  Clarke,  and  that  payments  were 
therein  made  in  the  nature,  as  the  Appellant  sup- 
posed, of  tolls  and  customs;  but  what  such  tolls 
4Qd  customs  were,  or  what  they  included,  he  could 
not  set  forth  as  to  his  belief  or  otlierwise,  excepting 
jMt  he  did  not  believe  that  such  tolls  and  customs 
rere  of  the  annual  value  of  2000/,^  or  any  such 
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j^B27.^  value,  or  that  they  produced,  or  for  the  three  years 
in  the  bill  mentioned  had  produced,  that  or  any  such 
sum,  nor  what  sum  ixk  particular ;  but  he  did  not 
believe  that  any  sum  had  been  received  therefrom, 
to  the  use  of  the  Corporation,  or  that  the  market,  or 
any  profits  thereof,  or  in  respect  of  the  soil  thereof 
had  ever  been  demised  or  let  by  the  Corpora- 
ition. 

It  was  denied  that  any  markets  whatever  in  the 
city  of  Dublin  had  been  demised  by  the  Corpora- 
tion, or  any  fines  or  annual  rents  paid  in  respect 
thereof. 

In  was  admitted  that  there  were,  at  the  places  ^ 
mentioned  in  the  bill,  public  markets ;  but  contended 
that  those  markets  did  not  belong,  or  produce  any 
emolument,  customs  or  tolls  to  the  Coiporation,  nor 
did  the  same  ever  compose  any  part  of  its  revenues. 

The  Appellant  by  his  answer  farther  said  he  believed 
that  there  were  in  the  city  divers  public  cranes ;  but 
that  none  of  such  cranes,  then  or  at  any  time  since  the 
25th  day  of  March,  1818,  yielded  any  fees  or  emolu- 
ments to  the  Corporation,  nor  did  any  such  fees  or 
emoluments  ever  form  any  part  of  the  revenue  of  the 
city,  arising  from  tolls  and  customs ;  nor  did  such 
public  cranes  belong  to,  nor  were  they  ever  demised 
by  the  Corporation,  norever  yielded  to  the  Corporation 
any  rents  ;  for  that  the  only  crane  with  which  the  Cor- 
poration had  any  connexion  by  way  of  profit,  was  a 
crane  situate  in  Bridge  Fort-Street,  the  soil  or  ground 
and  warehouses  whereof  had  been  demised  by  the  Cor- 
poration at  the  rent  of  100  guineas  per  annum,  which 
rent  was  payable  only  in  respect  of  the  ground 
whereon  the  crane  stood,  and  not  as  an  equivalent  for 
the  profits  arising  from  weighing  thereat,  for  that  such 
profits  had  never  belonged  to  the  Corporation. 
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It  was  admitted,  that  for  all  ships  entering  the  J£27^ 
port  of  Dublin  a  customary  payment  was  made  to 
the  Corporation ;  but  contended,  that  such  customary 
payment  was  not  any  part  of  the  revenue  arising  from 
toUs  and  customs  contemplated  by  the  Act  (47th Greo. 
III.),  and  thereby  rendered  liable  to  the  payment  of 
the  annual  sum  of  2000/.  It  was  admitted,  that 
such  last-mentioned  customary  payments  had  been 
received  by  the  Corporation  since  the  26th  of  March^ 
1818,  and  had  yielded  to  them  some,  but  not  a 
considerable  income,  which  the  Corporation  had 
applied  to  their  own  use,  and  the  same  had  not 
"been  paid  over  by  them  to  the  Respondent  or  the 
Commissioners. 

The  Appellant,  in  the  second  schedule  to  his 

answer,  set  forth  the  amount  of  the  revenue  arising 

fit)in  the  customary  payment  on  ships  since  the  2dth 

of  March,    1818;    he   admitted,  that  there  were 

AVers  ferries  in  the  city,  over  the  river, Anna  Liflfey, 

fte  rent  of  which  belonged  to  the  Corporation ;  but 

"C  submitted,  that  those  rents  formed  no  part  of  the 

"cv-enue  arising  from  the  tolls  and  customs  of  the 

city  , subjected  by  the  Act  (47th  Geo.III.)to  the  payment 

of  tbe  annual  sum  of  2000/.,  though  he  admitted  that 

the  Corporation  had  been  in  the  receipt  of  the  rent  of 

tte  ferries  since  the  25th  day  of  March,  1819,  and  that 

^c  rent  was  paid  to  the  Corporation  by  the  lessee  of 

the  ferries,  as  an  equivalent  for  such  profits  as  in  the 

answer  stated ;  but  that  no  separate  rent  was  paid 

to  the  Corporation  in  respect  of  the  bridge. 

In  the  same  schedule  he  also  set  forth  the  sums 

iMeived   by   the  Corporation    in  respect   of   the 

rent  of  the  ferries,  including  the  bridge,  since  the 

2$th   March,  1818;    and  he  admitted    that    the 

VOL.  I.  u 
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2^27^     same  had  not   been    applied  in   payment  of  the 
annual  sum^  but  to  the  use  of  the  Corporation; 
but  the  Appellant  denied  that  any  fine  had  been 
received  by  the  Corporation  for  any  demise  of  the 
ferries  or  bridge,   since  the  25th  March^   1818,  or 
that  the  Corporation  received  any  sum  or  sums  of 
money  whatever  for  tolls,  or  customary  pajonents 
for  pontage,  murage,  or  passage,  though  he  oouU 
not  set  forth  whether  the  Corporation  were  or  not 
entitled  to  any  such  last-mentioned  tolls  or  customs; 
but  he  believed  that  the  Corporation  had  not  received 
any  such  payments  since  the  25th  day  of  Mard, 
1818,  nor  were  the  Corporation,  as  the  Appellant 
believed,   entitled  to  any  weighage,   stallage,   or 
package,  independently  of  the  several  tpUs  and  cus- 
toms in  the  bill  and  answer  before  enumerated.    He 
admitted,  that  no  sum  derived  from  any  of  the 
several  last-mentioned  sources  was  ever  paid  by  the 
Corporation  to  the  Commissioners  for  pavings  cleans 
ing,  and  lighting  the  streets  of  Dublin. 

It  was  further  admitted,  that  there  was  in  Thomw- 
street,  in  the  city,  a  public  market-house  belonging 
to,  and  built  by,  the  Corporation ;  that  the  ground 
upon  which  the  same  stood  was  the  property  of  the 
Corporation  ;  that  the  market^house  was.  used  for 
certain  purposes  in  the  answer  stated ;  and  that  per* 
sons  paid,  for  standing  under  the  same,  certain 
weekly  sums  to  the  Corporation,  but  not  as  tolls  or 
customs,  nor  were  the  Corporation  entitled  to,  nor 
did  they  receive,  any  tolls  or  customs  for  grain  sold 
at  the  market-house  since  the  25th  of  March,  1818. 
The  Appellant  also  admitted,  that  the  market-house, 
together  with  the  scite  thereof,  was  sold  for  such 
reasons,  and  to  such  persons,  and  for  such  fium,  ai 


ON  APPEALS  AND  WRITS  OF  ERROR.  391 

in  the  bill  mentioned;  but  he  denied  that  any  part       1827. 
of  the  interest  of  the  Corporation  in  any  tolls  or     ^[^^^ 
customs  there  collected  was  included  in  the  sale.  *'• 

LITTLE. 

It  was  admitted^  that  no  part  of  the  purchase- 
money  had  been  paid  by  him  or  the  Corporation 
to  the  Commissioners^  in  discharge  of  the  annual 
sum  of  2000/.  or  otherwise,  the  purchase-money 
forming  no  part  of  the  revenue  of  the  city, 
which  was  liable  to  the  payment  of  the  annual  sum 
of  2000/.  or  any  part  thereof.  The  Appellant  also 
admitted,  that  the  purchase-money  was  ascertained  in 
the  manner  m  the  bill  mentioned ;  but  he  denied  that 
any  part  thereof  was  awarded  in  respect  of  any  loss 
which  the  Corporation  would  sustain  in  respect  of  . 
any  tolls  or  customs  arising  from  the  market-house, 
or  that  evidence  of  sUch  loss  adduced  before  the 
jury,  determined  the  amount  of  the  purchase-mo- 
ney ;  but  he  said  that  the  evidence  was  confined 
to  those  subjects  only  in  the  answer  particularly 
mentioned. 

The  Appellant  denied,  that  the  materials  of  the 
market-house,  or  the  scite  tliereof,  was  only  of  such 
value  as  in  the  bill  mentioned,  or  that  any  such 
facts  were  given  in  evidence  before  the  jury,  the  pur- 
chase-money being,  as  the  Appellant  believed,  the 
fair  value  for  the  scite  and  the  materials  of  the  mar-, 
ket-house,  and  of  the  profits  which  the  Corporation 
derived  from  the  storage  of  corn  in  the  lofts  thereof, 
and  for  weekly  payments  made  to  the  Corporation, 
and  also  of  the  future  profit  which  might  accrue  to 
the  Corporation,  by  applying  the  maiket-house  in 
future  to  other  uses. 

The  Appellant  by  his  answer  further  stated,  that 
the  only  demise  made  by  the  Corporation,  of  the 
tolls  and  customs  mentioned  in  the  Act  (47th  Geo. 

V   2 
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III.),  since  the  25th  of  March,  1818,  was  a  demise  of 
the  tolls  and  customs  to  Alderman  John  Claudius 
Beresford,  at  such  rent^  for  such  term,  and  made 
with  such  view  as  in  the  answer  mentioned ;  but  that 
nothing  had  been  received  in  respect  of  the  demise 
since  the  25th  of  March,  1818.  The  Appellant 
denied  that  it  appeared  from  any  of  the  charters  of 
the  Corporation  or  otherwise,  that  the  whole  of  the 
revenue  of  the  Corporation  arising  from  tolls  and 
customs  was  vested  in  the  Corporation,  for  the  pur- 
pose of  paving  or  cleansing  the  streets  of  the  city, 
though  the  Appellant  had  been  informed  and  be- 
lieved that  it  was  so  stated  in  a  Report  of  a  Com- 
mittee of  the  House  of  Commons. 

The  Appellant  further  stated  his  belief,  that  since 
the  year  1784,  the  Corporation  had  never  in  any  year 
paid  more  to  the  Commissioners  for  paving,  cleans- 
ing, and  lighting  the  streets  of  Dublin,  than  the  gross 
amount  of  the  several  annual  sums  payable  by  the 
Act  (47th  Geo.  III.),  that  is  to  say,  the  sum  of  2370 1 
in  the  whole.  The  Appellant  said  that  he  could 
not  state  whether  the  toll  to  which  the  Corporation 
was  entitled,  and  which  was  by  the  last-mentioned 
Act  subjected  to  the  payment  of  the  annual  sum  of 
2000/.,  was  or  not  toll  thorough;  but  admitted,  thst 
since  the  passing  of  the  Act  23d  and  24th  Geo.  III. 
the  duty  of  paving  and  repairing  had  been  performed 
by  the  Commissioners. 

The  Appellant  submitted  to  the  opinion  of  the 
Court,  whether  the  Commissioners  were  or  not  enti- 
tled in  the  first  instance,  before  any  application  of  any 
part  of  the  revenue  of  the  city  arising  from  the  tolls 
and  customs  in  the  Act  of  the  47th  Geo.  III.  men- 
tioned, should  be  made,  to  full  or  any  payment  or 
satisfaction  of  their  demands ;  insisting  that  the  only 
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revenue  arising  from  the  tolls  and  customs,  applica-       1827. 
ble  to' the  payment  of  their  demand,  was  the  surplus      archer 
arising  from  the  receipts  of  the  tolls  and  customs,       uttle. 
after  defraying  the  expenses  of  collecting ;  and  that 
no  such  surplus  had  been  received  by  the  Corporation 
since  the  25th  of  March,  1818. 

The  Appellant,  in  the  third  schedule  to  his  an- 
swer, set  forth  all  sums  of  money  received  by 
him  or  by  the  Corporation,  from  the  25th  of 
March,  1818,  to  the  filing  of  the  answer,  for  or 
on  account  of  the  tolls  and  customs,  in  and  by 
the  Act  (47th  Geo.  III.)  mentioned,  and  made 
liable  to  the  payment  of  the  annual  sum  of  2000/., 
together  with  the  expenses  of  collecting  the  same, 
and  the  names  of  the  persons  by,  and  through  whom 
such  payments  were  made ;  but  said  that  he  could 
not  state  whether  there  was  any  difference  between 
such  sums  as  were  actually  received  by  the  several 
persons  appointed  to  collect  the  tolls  and  customs, 
and  the  sums  which  they  accounted  for.  In  the 
second  schedule  to  his  answer  annexed,  he  set 
forth  an  account  of  the  sums  received  by  him  or  the 
•  Corporation  since  the  25th  of  March,  1818,  out  of 
the  profits  of  ferries,  and  also  of  all  payments  made 
by  ships  in  the  bill  mentioned,  and  the  several  sums, 
and  the  manner  in  which  such  payments  had  been 
made. 

The  two  demurrers  were  argued  before  the  Master 
of  the  Rolls,  on  the  26th  and  29th  days  of  June, 
1822,  and  the  4th,  6th,  and  18th  days  of  July 
following;  and  on  the  18th  day  of  July  it  was 
ordered,  that  the  first  demurrer  should  be  over- 
ruled, with  liberty  to  the  Appellant  to  make  such 
application  as  he  should  be  advised,  for  the  purpose 
of  taking  the  demurrer  off  the  file^  and  to  demur 
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1827.  and  answer  again.  The  second  denniurrer  was  al- 
lowed, with  liberty  to  the  Respondent  to  amend  his 
bill,  as  he  should  be  advised ;  and  it  was  ordered, 
that  each  party  should  pay  his  own  costs. 

The  Respondent,  on  the  16th  of  December,  1822, 
presented  his  petition  to  the  Lord  Chancellor  of  Ire- 
land, praying  that  the  two  demurrers  might  be  set 
down  for  re-argument  before  him ;  which  beiog 
ordered,  the  two  demurrers  were  re-argued  on  die 
6th,  15th,  17th,  and  18th  days  of  February,  1823; 
and  by  order,  on  the  18th  of  February,  both  the  de- 
murrers were  over-ruled. 

From  this  order  the  appeal  was  made. 


For  the  Appellants,  Mr.  Sugden  and  Mr.  Pept/s* 
The  two  sums  of  350  /.  and  20  /.  are  made  payable 
generally  out  of  the  revenues  of  the  Corporation,  and 
not  yearly  out  of  the  tolls  and  customs,  as  m  the 
provision  respecting  the  2000/.    That  one  of  the 
demurrers  should  be  good  and  the  other  bad;  u 
decided  by  the  Master  of  the  Rolls,  is  impossible, 
from  the  nature  of  the  case.    The  bill  admits  tiwit 
all  arrears  to  1818  had  been  paid,  yet  demands  M 
account  from  1784.     The  reasons  of  the  Respon- 
dents resolve  themselves  into  two  classes.      Th* 
main  proposition  is,  that  if  the  income  of  the  CorpCH 
ration  is  insufficient  at  any  period  to  pay  the  allow- 
ance, it  is  payable  out  of  the  surplus  income  of 
former  periods.     This  is  a  proposition  of  general 
application,  relating  to  all  such  charges  upim  a  par- 
ticular  fund.    This    case    does  not  depettd  upon 
general  principles,  but  upon  the  construction  ci  tt 
Act  of  Parliament.    The  Act  recites  the  duties  fo 
be  performed,  and  gives,  as  an  equivalent^  a  eertain 
sum  yeariy  out  of  the  tolls  and  ciistcmis  ai  tlie  €kf» 
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be  discovery  and  account  as  to  the  toUtt  and  cus- 
ttkis  received  since  1818,  is  not  within  the  scope 
f  the  demurren  If  the  bill  does  not  show  aright 
i  discovery,  the  demurrer  is  good :  as,  if  it  appears 
1  the  face  of  the  bill  that  the  action  at  law  is  unten* 
ole^  the  Commissioners  having  no  right  to  payment 
kt  of  the  tolls  received  before  1818,  how  can  they 
•  entitled  to  discovery?*  The  discovery  sought 
I  this  case  will  be  useless  at  law.  Yet  this  is  one 
peat  argument  for  the  right  of  discovery.  To  in- 
hice  a  jury  to  presume  the  amount  of  income  in 
1818,  from  proof  of  the  amount  in  1784,  would  be 
mpting  them  to  rush  to  an  erroneous  conclusion } 
nd  if  this  is  a  proper  ^ound  to  ask  for  a  discoyery^ 
» ihottld  have  been  stated  in  the  bill. 
JLs  to  the  objection,  that  it  is  a  speaking  de- 
mrrer,  it  alleges  no  fact  which  is  not  to  be  found 
i  the  billy  and  uses  no  argument  arising  out  of 
straneous  facts.  The  reasons  arismg  out  of  the 
lets  stated  in  the  bill  are  always  set  forth^  as  spears 
^  the  form  of  demurrers. 

The  argument,  that  the  demurrer  is  over^ruled  by 
10  answer^  is  untenable.  The  demurrer  extends 
iHf  to  one  interrogatory :  that  which  relates  to  the 
moortry  of  tolls  before  1818.  The  answer  gives 
le  discovery  as  to  tolls  since  1818. 


For  the  Respondents,  The  Attorn^  General,  taiA 
%e  Solicitor  OeneraL 

The  discovery  sought  is  material  and  relevant  in 
it^/pttt  of  the  Respondent**  case  at  law}  and,  even 
tiat  were  matter  of  doubts  tiie  discoveiy  would  be 
lAWMd  in  equity,  leaving  the  legal  question  to  be^ 
^Ccrmin^d  by  &e  court  of  kw. 


ARCHER 

V, 
LITTLE. 
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1827.  ^  Upon  the  true  construction  of  the  Act  of  the  47& 
Geo.  III.  c.  109.  §.  51.,  and  the  Irish  Act  of  the  23d 
and  24th  Geo.  III.  therein  recited,  it  is  manifest  that 
the  revenue  arising  from  tolls  prior  to  1 818,  over  and 
above  the  annual  sum  of  2000/.  made  payable  to  the 
Commissioners  for  paving,  if  discovered,  would  he 
properly  applicable  to  make  good  the  deficiency  m 
that  annual  sum  subsequently  to  the  year  1818, 
particularly  as  that  deficiency  has  been  occasioned 
by  the  misconduct  and  improper  management  of 
the  Corporation  of  the  city  of  Dublin. 

Taking  into  consideration  the  original  liability  of 
the  Corporation  of  the  city  of  Dublin,  as  trustees 
for  the  public,  to  apply  the  whole  of  the  revenue 
arising  fi'om  tolls  and  customs  in  cleansing  the 
streets  of  Dublin,  as  recited  in  the  Act  of  tiie 
47th  Geo.  III.,  and  the  Irish  Act  of  the  23d  and 
24th  Geo.  III.,  it  is  at  least  a  doubtful  and  arguable 
question,  whether  such  surplus  revenue  received 
prior  to  1818,  is  not  applicable  to  subsequent  defi- 
ciencies, caused  by  the  mismanagement  of  the  Cor- 
poration of  ^  the  city  of  Dublin ;  and  under  such  cir- 
cumstances a  Court  of  Equity  should  not  stop  tiie 
inquiry  in  limine^  but  should  leave  such  question, 
involving  the  consideration  of  questions  of  law  aris- 
ing upon  these  acts  of  Parliament,  to  the  considera- 
tion of  the  Court  of  Law  where  it  originated,  and 
where  other  questions  of  construction  upon  the 
same  acts  are  depending  between  the  parties  in  the 
same  action. . 

Even  though  the  surplus  revenue,  prior  to  1818, 
were  not  applicable  to  make  good  subsequent  defi- 
ciencies, still  the  discovery  of  the  annual  receipt  of 
the  sum  of  4000/.  by  the  Corporation  of  the  city  of 
Dublin,  down  to  and  for  the  year  1818,  would  be 


In  the  course  of  the  argument^  the  Lord  Chancel- 
lor made  the  following  observations : 

It  is  contended  that  the  answer  overrules  the  de- 
inurrer, — in  what  part  has  not  yet  been  pointed  out. 
Independently  of  that  objection^  is  it  contended  that 
the  action  is  maintainable  even  without  proof  of  the 
alleged  misconduct  of  the  Corporation  as  to  the 
management  of  the  tolls  and  customs  ?  Can  they 
go  ,  to  this  extent  r  The  Act  creating  the  right 
passed  in  1807,  the  bill  seeks  a  discovery  from  1784. 
If  tins  can  be  maintained^  might  they  not  ask  for  a 
discovery  in  1907?    It  is  on  this  view  of  the  case 


V. 
LITTLB. 
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evidence  to  go  to  a  jury,  to  show  primA  facie  the       1827. 
.receipt  of  a  like  revenue  subsequently  to  the  year     akchbk 
1818,  which  would  be  clearly  applicable  to. the  pay* 
ment  of  the  Respondent's  demand. 

The  discovery  of  any  lease  or  demise  of  tolls  and 
customs  made  by  the  Corporation  of  the  city  of 
I^ublin  prior  to  1818,  though  the  same  might  expire 
in  that  year,  would  be  evidence  primA  facie  before  a 
jury,  to  charge  the  Corporation  of  the  city  of  Dublin 
-widi  the  receipt  of  tolls  and  customs,  to  the  extent, 
in  value,  of  the  rent  reserved  in  such  lease  or  demise; 
and  this,  though  the  revenue  prior  to  1818  were  not 
applicable  to  subsequent  arrears. 

The  demurrers  are  argumentative,  and  do  not 
sufficiently  distinguish  the  particular  parts  of  the 
lull  demurred  to ;  so  that  the  Court  must  look  over 
the  whole  bill  to  ascertain  the  parts  in  ques- 
tion. 

The  Appellant,  by  answering  to  certain  facts  or 
parts  of  the  bill  purporting  to  be  covered  by  his 
demurrers,  overrules  the  demurrers. 
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li^     that  I  desire  to  know  on  what  ground  the  Matter  of 
the  Rolls  gave  leave  to  both  parties  to  anoiend  ? 

The  Defendants  do  not  demur  to  the  diacoreiy 
as  to  matters  between  181 8^  and  the  filing  ^ 
the  bill. 

As  to  the  argument  urged  from  the  analogy 
of  mortgages^  annuitants,  or  grantees  of  a  lent* 
eharge^  it  is  a  misapprehension*  Such  inciink* 
braneers  could  have  no  discovery  as  to  by^gone 
rents  and  profits.  The  ordinary  secnri^*  is^  first  to 
distrain^  then  to  enter^  then  a  term;  but  at  to 
by-gone  rents,  not  a  shilling  could  be  recov^ed. 

If  the  bill  had  asked  what  is  the  amount  of  the 
revenue  actually  in  the  hands  of  the  Corporatio&t  it 
might  have  been  difficult  to  avoid  answering ;  bat 
to  ask  for  discovery  from  such  a  remote  time  is  a 
different  thing.  To  seek  a  disclosure  of  all  ths 
affau-s  of  the  Corporation  from  1784,  is  one  thing; 
the  question,  what  have  you  in  your  hands  to  pqr 
the  arrears  of  the  2000  L per  annum,  is  another. 

Perhaps  the  Master  of  the  Rolls,  in  giving  leave  to 
amend,  had  a  view  to  this  distinction.  If  the  Plain- 
tiff is  entitled  to  payment  out  of  any  revenues 
arising  before  1818,  it  might  b^  desirable  to  give 
leave  to  amend. 

It  is  hard  upon  the  judges  of  the  Ckmrta  belovr, 
and  in  the  Court  of  Appeal,  that  cases  should  be  d6* 
cided  without  knowing  the  reasons  upon  wfaieh  the 
judgments  are  founded.* 

As  the  judges  in  the  Court  below  have  not  agreed 
in  their  opinions  as  to  this  case,  it  is  a  reflqpect  dw 
to  their  judgments,  that  the  House  should  take  time 

*  The  Lord  Chancellor  also  ohserved^  that,  in  Irish  cases  partica- 
hrly,  it  was  desirable,  that  accurate  copies  of  the  pleadings  iboaU  Iw 
printed.   See  ante  p.  279. 
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to  consider  the  question,  And  to  obtain,  if  possible^     J^'^f^ 
the  reasons  of  their  judgment. 


r 


The  Earl  of  Eldon^^  after  having  stated  the  sub- 
ject-matter of  the  appeal,  the  clauses  of  the  Act  of    loth  May. 
Parliament  out  of  which  the  question  arose,  the  facts, 
the  pleadings,  and  proceedings  in  the  case,  con- 
tinaed  thus : 

The  demurrers  came  on  to  be  heard,  first,  be- 
fore the  Master  of  the  Rolls  in  Ireland,  who  pro- 
nounced an  order  which  was  afterwards  made  the 
subject  of  appeal  to  the  Lord  Chancellor  of  Ireland, 
who,  1^  his  decretal  order,  overruled  both  demurrers, 
Offering  in  opinion  from  the  Master  of  the  Rolls. 
r^  J  When  the  appeal  was  heard  in  this  House,  measures 
wm  i  were  taken  for  the  purpose  of  obtaining  information, 
tod  reconciling  the  different  opinions  which  had  so 
Veen  expressed:  but  more  than  one  inquiry  hare 
»  urt  enabled  me  to  state  to  your  Lordships  upon 
what  grounds  either  the  one  or  the  other  proceeded. 
The  question  now  before  you  is,  whether  the  judg- 
ment of  the  Lord  Chancellor  of  Ireland,  overruling 
&cse  demurrers,  is  right  or  wrong?     If  you  look  at 
the  reasons  which  are  stated  on  the  part  of  the  Ap- 
pellants, contending  that  the  judgment  is  wrong, 
you  tnll  perceive,  that  all  of  them  apply  to  this  sort 
o^  Representation,  namely,  that  2000/.  a  year  have 
*>^ii  fully  paid  and   satisfied,  down  to  the  2Cth 
day  of  March,  1818:  that  it  does  not  signify  what 
'''^*^  the  state  of  the  revenues  previous  to  the  26th 
^^Tcb,  1818,  and  that  according  to  the  true  con- 
^**tKJtion  of  the  Act  of  Parliament,  the  Corporation 

The  case  having  been  heard  by  Lord  Eldon  while  be  was  Lord 
^^^jieeHor,  the  judgment  was  delivered  by  him  after  he  had  retired 
^^Hi  the  office. 
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1827^  is  obliged  de  anno  in  annum,  to  expend  flie  wbde  of 
their  revenues,  paying  2000/.  to  the  CommimcHieii. 
Whether  or  not  that  is  the  true  construction  of  tlie 
Act  of  Parliament,  I  desire  it  may  be  imderstood 
that  I  do  not  presume  to  state  my  opinion :  becansei 
I  do  not  think  that  is  a  question  which  it  is  neces- 
sary to  decide ;  and  not  being  necessary^  it  appean 
to  me  that  it  would  be  improper  to  decide  it.  The 
true  question  is,  whether  regard  being  had  to  all 
that  is  stated  in  the  answer,  and  to  the  &ct,  tint 
this  is  a  bill  called  a  discovery  bill,  these  demurren 
ought  to  be  overruled. 

Upon  an  attentive  perusal  of  the  matter  of  the 
answer  which  is  part  of  the  record,  in  the  first  place, 
I  have  formed  an  opinion  (in  which  I  am  confirmed 
by  a  very  attentive  consideration  given  to  this  case 
by  a  noble  and  learned  Lord*)  that,  as  a  demurrer 
cannot  be  good  in  part  and  bad  in  part,  which  a  pie. 
may  be,  there  is  enough  in  this  answer  to  oveirule 
the  demurrer :  and  I  am  farther  of  opinion,  tha^ 
supposing  (for  the  present,  and  desiring  not  to 
prejudice  the  question  by  the  supposition,)  that 
the  Corporation  are  as  right  as  probably  they  may 
turn  out  to  be,  in  contending,  that  having  satisfied 
the  annual  payment  to  these  Commissioners  up  to 
a  given  time,  all  the  rest  of  the  revenue  belongs 
to  them,  and  that  they  are  not  bound  to  apply 
a  surplus  of  revenue  in  one  year  to  a  deficiency  of 
revenue  in  another  year ;  still  I  am  of  opinion  that 
the  persons  filing  this  bill  as  a  bill  of  discovery  have 
a  right  to  know,  what  they  desire  to  be  discovered, 
how  the  account  actually  stands :  because  the  state 
of  the  revenue  antecedent  to  that  period,  may  afford 
very  considerable  evidence  with  respect  to  many  of 

*  Lord  Redesdale. 
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fhe  questions  which  arise  out  of  this  record ;  con- 
siderable evidence  upon  the  trial  of  the  issue  which 
is  joined  at  law. 

Upon  these  grounds  it  is,  that  I  offer  my  humble^ 
but  very  confident  opinion^  that  the  Lord  Chancellor 
of  Ireland  has  rightly  decided  the  case;  and  there- 
fore, upon  the  motion,  which  is  accordiug  to  your 
forms  the  usual  motion  to  be  made,  that  this  order 
should  be  reversed,  my  advice  is  to  say,  ^^Not 
Content ""  to  that  motion^  for  the  purpose  of  affirming 
the  judgment. 

Judgment  affirmed. 
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IB27, 


^ — /-* 

OLBQO 
v. 


ENGLAND. 
(court  op  bxchbqubr.) 

John  Glxoo,  Egbrton  Lbigh^  Jambs'^ 
Bayjley^  Thomas  Parker,  Jobbph  >AppeUuii. 
Nixon,  and  Thomas  Whyman,  -  *  -J 

Richard  Legh,    -..-.-.    Respandeii, 

Janb  Glbog  and  others,  (personal  re-  \  ^^,^//  -i. 
presentatives  of  John  Glegg,)  &c.  J  ^PP^^^^^' 

m 

T.  R.  W.  France  and  Thomas   -  -^ 

Mawdsley,   (Executors  of >Respondeiik 

Richard  Legh,)   -    -    -    .  .  .  ^J 

In  a  suit  for  tithes  by  an  impropriate  rector  against  occu]»a% 
where  the  Pluntiif  by  the  answer  is  put  to  the  proof  of  Ui 
title,  it  is  sufficient,  1.  As  to  personal  ownership,  to  prove 
that  he  is  the  beneficial  owner  of  the  tithes  subject  to  terns 
vesting  the  legal  estate  in  trustees,  and  creating  charges  on 
the  rectory,  but  which  charges  being  annual  are  satisfied  ^ 
to  the  date  of  the  suit.  2.  As  to  general  title,  it  is  soft" 
cient  to  prove,  a  recent  perception  of  tithes,  with  occasional 
payment  of  composition  and  leases  of  the  tithes  taken  by  the 
occupiers. 

The  Respondent  Richard  Legh  claimed  to  be  enti- 
tled as  tenant  for  life  under  the  will  of  Charles  Legh, 
to  the  impropriate  rectory  of  Prestbury  in  the  county 
of  Chester,  consisting  of  various  townships  or  ham- 
lets ;  and  as  such  impropriator  to  receive  from  the 
occupiers  of  the  several  farms  and  lands  lying  with- 
in certain  townships  in  the  rectory,  all  manner  ot 
great  tithes,  and  particularly  the  tithes  of  hay  in 
kind. 
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The  Appellants  in  the  original  appeal,  reBpectively     ^iBltir. 
beld  farms  and  lands  lying  within  the  townslups  spe- 
cified, and  within  the  rectory. 

The  Respondent  Richard  Legh,  in  Hilary  Term, 
1817,  filed  a  bill  in  the  Exchequer  against  the  Ap- 
pellants in  the  original  appeal,  stating  his  title  as 
rector ;  and  that  the  Appellants  had  taken  tithes  of 
hay,  clover,  and  other  grasses,  and  had  refused  to 
pay  or  account  for  the  same,  and  praying  an  account 
of  the  tithes  during  the  year  1816,  and  payment, 
VMving  penalties. 

The  Appellants  put  in  separate  answers  to  the 
bill,  and  thereby  severally  admitted  themselves  to 
be  occupiers,  and  to  have  mown  and  carried  away 
bsyi  but  stated  that  the  Respondent  had  never  re- 
cieived  tithe  of  hay,  or  any  satis&ction  for  such  tithe ; 
ind  claimed  to  be  exempted  by  a  modus,  and  without 
4)ecifically  answering  the  allegation  in  the  bill,  that 
(be  Respondent  was  seised  of  or  entitled  to  the 
mtory.  The  defendants  severally  stated,  that  they 
cBd  not  know  of  their  own  knowledge,  but  believed, 
^Mt  the  Respondent  was  not,  at  the  time  stated  in 
ibe  bill,  seised  or  entitled  for  bis  life  of  or  to  the 
legal  estate  or  interest  in  the  rectory,  and  therefore, 
as  to  that  fact,  left  the  Respondent  to  such  proof  as 
be  should  be  able  to  make. 

The  Appellant  Thomas  Whymlm,  in  1818,  filed  a 
orossbill  against  the  Respondent  Richard  Legb,  for  the 
purpose  of  proving  that  he  had  no  title  to  the  rectory. 
To  this  bill  the  Respondent  put  in  two  answers. 
The  cause  was  heard  in  June,  1880,  when  the  Re- 
qpoudent  read  passages  from  the  answers  of  the  seve* 
nal  Defendants,  admitting  their  having  severally  oc- 
cupied farms  within  the  rectory,  and  having  severally 

wJiexi  h»y  fi^m  their  respective  fimosj  »od  baviagi 
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}^j^  in  1816,  severally  paid  a  composition  for  tiHies  to 
the  Respondent,  llie  Respondent  also  proved  pay- 
ment of  tithes  to  him  as  impropriator^  or  some 
person  for  his  use. 

There  was  also  proof  that  leases  of  the  tithes  bad 
been  taken  by  the  Appellants,  as  occupiers  of  land 

within  the  parish. 
The  Appellants,  to  make  out  that  the  Respondcflot 

had  not  such  an  interest  in  the  rectory  as  entitled 
him  to  sue  for  the  tithes,  read  from  the  answers  d 
the  Respondent  to  the  cross  bill,  filed  by  the  Appel- 
lant Thomas  Whyman,  passages  admitting  the  exis- 
tence of  certain  terms  of  years  in  the  rectory,  and 
that  the  same  were  outstanding  in  certain  trustees j; 
but  in  the  passages  admitting  the  existence  of  audi 
terms,  and  from  other  passages  in  the  answerSift 
appeared,  that  the  terms  were  created  and  subsisting 
merely  as  collateral  securities  for  the  payment  of 
certain  annual  sums,  the  whole  of  which,  so  &r  8i 
the  same  were  payable,  had  been  paid  to  the  time 
of  the  filing  the  answer,  and  that  the  Respondent 
was  in  the  uninterrupted  possession  of  the  rectoiy 
and  receipt  of  the  tithes,  and  that  none  of  ^ 
trustees  of  such  terms  had  ever  interfered  with  the 
Respondents  receiving  the  tithes  of  the  rectory. 

The  Defendants  endeavoured  to  prove  the  modus 
laid  in  their  respective  answers,  but  failed  in  such  proof. 

A  decree,  bearing  date  the  8th  day  of  July,  1820, 
was  thereupon  made  in  favour  of  the  Respondent^ 
and  the  Appellants  were  decreed  to  account  in  the 
usual  manner  for  the  tithe  of  hay  taken  by  them 
within  the  rectory* 

From  this  decree  the  appeal  was  presented. 

After  the  petition  of  appeal  had  been  lodged,  and 
the  cases  on  both  sides  printed^  the  Appellant  Joba 
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Grlegg,  and  the  Respondent  in  the  original  appeal 
sause  died ;  whereupon  the  appeal  cause  was  revived      qlbqo 
by  their  respective  representatives,  i^a. 


For  the  Appellants : — Mr.  Agar^  and  Mr,  Duck- 
uwrth. 

For  the  Respondents : — Mr.  Shadwell^  and  Mr. 
Spence. 

Upon  the  argument  in  chief,  the  case  was  put  by 
Appellant's  counsel  upon  the  defect  of  title, 
leause  the  legal  estate  was  outstanding  in  trustees 
ipon  a  term  unsatisfied.  But  in  the  reply  it  was 
;ed,  on  the  authority  of  Norhury  v.  Meade,  that 
title  of  a  lay  impropriator  was  not  proved  by 
te  mere  perception  of  tithe,  and  that  the  grant  from 
Crown  and  recent  possession  were  indispensable 
fs  of  title. 
.  The  case  was  argued  in  Nov.  1826,  and  stood  over 
pom  that  time  for  consideration.* 
1  On  the  18th  of  May,  1827,  the  Judgment  was 
iftrmed. 

Judgment  affirmed. 

^  It  waa  decided  at  the  same  time  with  the  next  following  case. 


V. 
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ENGLAND- 

(court  op  exchequer.) 


Henry  Cherry      *    -    .    ^    .    -     AppeUv^ 

Richard   Legh,    (since   deceased,)^ 
WiLBRAHAM  fSoERTON,  and  Tho-  >|{e4!p«fi^ 

MAS  WiLBRAHAM  TaTTON     -      -      -J  4 

Daniel  Sandback  and  John  ^'^  1  ^*,«pi/Wf 
LBRy  Executors  of  Henry  Cherry  J     '^  ^^ 

Thomas  Robbrt  Wilson  France,"^ 
and  Thomas  Mawdbsley,  Execu*  >  A 
tors  of  the  said  Richard  LbohJ 

A  lay-impropriator,  who  is  in  poisesslon  of  a  Rectory 
perception  of  the  tithes,  sulgect  to  charges  by  way  of 
gage,  and  for  raising  portions,  (inasmuch  as  such  mi 
&c.,  having  permitted  the  possession,,  cannot  claim 
gone  rents,)  has  a  title  sufficient  to  sustain  a  suit 
occupiers  for  an  account  of  tithes. 

Upon  a  biH  filed  by  such  a  lay-impropriator  ugalnst  sa 
pier,  who  had  taken  a  lease  from  the  rector,  of  the  tid)||| 
corn  and  grain,  but  expressly  without  prejudice  to  any 
tion  as  to  the  tithe  of  hay,  and  who,  by  his  answer, 
but  did  not  prove,  a  modus  as  to  the  small  tithe^^i^J 
that  proof  of  the  perception  of  some  tithes  by  a  lay-imp 
priator,  without  evidence  of  a  grant  from  the  Crown,  gi 
a  title  to  other  tithes,  of  the  perception  of  which  there  b] 
actual  proof. 

If  the  occupier  shows  a  colour  of  title  to  the  tithes  not  rendt 
a  court  of  equity  will  not  interfere,  but  leave  the  plaintlf i 
his  remedy  at  law. 

The  Respondent  Richard  Legli  claimed  to  be  entitle 
for  life  (subject  to  certain  trust-terms  and  to  a  dm 
gage)  to  the  impropriate  Rectory  of  Prestbury, 
as  such,  to  receive  all  the  tithes,  both  great  and  smaH' 
The  Respondents,  Egerton  and  Tatton,  were  trustees, 
in  whom  respectively  two  several  terms  of  tlie  Btt- 
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>ry  were  vested  for  securing  two  several  annuities.      1927. 
"he  Appellant,  Cherry,  was  an  occupier  of  land 
ithin  the  Rectory, 

In  1820,  a  bill  was  filed  in  the  Exchequer  by 
le  Respondents,  in  the  original  Appeal  against 
berry,  stating  their  title  as  impropriators,  and 
raying  against  Cherry,  as  an  occupier  who  had  sul>- 
nacted  tithes  of  hay  and  small  tithes,  an  account  and 
ayment,  waiving  penalties.  The  Appellant,  Cherry, 
y  his  answer  admitting  occupation  and  the  taking 
f  tithes,  put  the  Respondents  to  the  proof  of  their 
itle,  and  set  up  a  certain  custom  as  to  the  tithe  of 
ay,  and  divers  moduses  as  to  the  small  tithes. 

The  cause  was  heard  in  1821,  when  proof  was 
i^n  of  payment  of  tithes  by  Cherry  to  Legh,  as 
cneficia]  owner,  in  actual  possession,  of  the  Rectory ; 
ad,  as  an  exhibit,  an  agreement  was  proved  be- 
weta  Legh  and  the  parishioners  by  whom  it  was 
igned,  and  among  others  by  Cherry,  to  let  and  take 
Mpectively,  at  a  rent  for  one  year,  the  tithe  of  grain ; 
lit  it  was  expressed  to  be  made  without  prejudice  to 
fff  question  or  claim  as  to  the  tjithe  of  hay. 

On  the  part  of  Cherry,  evidence  was  read  to  sus- 
un  the  defence,  but  it  failed  as  to  the  modus ;  and 
ith  respect  to  the  title,  proved  only  that  the  legal 
H(Ue  in  the  rectory  was  conveyed  to  and  outstand-- 
igin  persons  having  charges  upon  it ;  but  a  decree 
^r  account  was  pronounced,  according  to  the  prayer 
r  the  bill. 

The  Appellant,  Cherry,  and  the  Respondent, 
^h^  died  pending  the  Appeal,  which  was  revived 
f  their  representatives  respectively. 


For  the  Appellants  \—Mr.  Agar  and  Mr.  Duck^ 
Tth* 

x2 
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1827.         For  the  Respondents : — Mr.  Shadvaell  and  Mr. 

CHBRiCY       ^p6nC6m 

LB66.  ^^  ^^^  P^^^  ^^  ^^^^  Appellants  in  this  case,  (as  ii 

4  Dec.  1826.  t^^  case  of  G/e^^  v.  Leghy)  the  objection  to  the  de- 
cree, as  argued  in  the  court  below,  and  in  the  printei 
papers,  rested  upon  the  question  of  modus j  and  tip 
defect  of  title  in  the  Respondent,  because  the  k||ri 
estate  was  vested  in  trustees  for  incumbranceiB^ 
but  finally,  in  the  Court  of  Appeal,  the  case  iM| 
argued  chiefly  on  the  authority  of  Norhunf% 
Meade.*  And  it  was  said  in  argument,  that  ddi' 
case  was  stronger  against  the^tile,  because  in  Nof^) 
hury  V.  Meade  there  was  an  admission  of  title 
to  all  the  lands  of  the  rectory,  except  one  farm,  atil 
that  case,  in  the  Court  below,  was  argued  on 
ground  of  the  presumption  of  a  grant  to  the  occu- 
pier ;  but,  in  the  House  of  Lords,  the  case  of  Ni 
hury  V.  Meade  was  decided  on  the  defect  in  proof 
title  by  the  Plaintiff.  It  was  further  argued,  on  fte 
part  of  the  Appellants,  that  if  mere  perception 
tithes  was  sufficient  proof  of  title,  there  had  been  w 
payment  made  to  the  rector  by  the  appellant,  except 
in  respect  of  the  tithes  of  corn  and  griun. 

On  the  part  of  the  Respondent: — it  was  argued, 
that  the  perception  of  tithes  is  a  proof  of  tide, 
well  in*  the  case  of  lay-rectors .  as  of  ecclesiastioit 
persons ;  and  that  in  this  case  the  payment  of  tittKi 
was  admitted  and  proved.    The  case  was  sud  to  b^ 
clearly    distinguishable    from  that  of   Norbwy^* 
Meade,  as  in  that  case  the  Defendants,  being  oceit- 
piers  of  a  distinct  farm,  claimed  a  title  to  the  tith>^ 
of  that  farm,  and  they  denied  that  the  Plmntiff  ^ 
entitled  to  the  small  tithes,  on  which  point  therein 
great  doubt  whether  there  had  been  a  valid  iinpio* 
priation  at  all,  inasmuch  as  no  vicar  had  been  eo^ 

•  Ante  Vol  S.  p.  «61. 
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Gired :  that  in  this  case,  no  such  matter  was  raised       1827. 
the  pleadings :  that  in  Norbury  v.  Meade  a  case      cherry 
8  made  by  the  pleadings,  to  which  the  evidence       lmh. 
non-perception  might  apply :  in  this  case,  the 
lial  of  title  was  general ;  not  confined,  as  in  Nor^ 
nf  V.  Meade,  to  the  particular  tithes  cldmed. 
at  the  moduses  set  up  by  the  answer,  were  an 
nission  of  the  title  by  inference,  the  party  being 
icribed  as  rector,  and  the  allegation  not  being 
;t  he  is  not  entitled  to  the  tithe  of  hay,  but  that 
is  not  entitled  to  it  in  kind. 
[n  reply — ^it  was  observed  on  this  latter  argu- 
nt,    that  the  moduses    were  an  admission    of 
rments  due  to  some  ecclesiastical  person,  but 
;  of  an  impropriation. 


rhe  Lord  Chancellor ^  at  the  conclusion  of  the  4  Dec.  1826. 
fument,  made  the  following  obser\'^ations  : — 
rhis  is  a  case  of  too  much  importance,  to  give 
Igment  immediately  ;  and  I  doubt  whether  judg- 
mt  can  be  given  upon  the  record  as  it  now  stands, 
thout  affecting  a  great  many  other  cases  which  have 
en  decided  by  this  House.  This  proposition  has  been 
cided  in  the  Exchequer,  that  if  there  is  a  lay-rector  1 

10  proves  that  he  has  received  all  the  tithes  that 
ve  been  paid,  the  Court  would  hold  him  entitled,  as 
ey  would  a  spiritual  rector,  to  tithes  that  have 
i  b^en  paid ;  but,  on  the  other  hand,  if,  in  respect 
those  tithes  that  have  not  been  paid  to  a  lay- 
2tor,  there  is  a  color  of  title  by  deeds  in  the  hands 
a  layman,  upon  which  he  may  claim  those  tithes 
lich  have  not  been  paid,  the  Court  of  Exchequer, 
plied  to  as  a  Coiu:t  of  Equity,  will  not  interfere. 
e  former  of  these  propositions,  I  do  not  recollect 
T  to  have  been  decided  one  way  or  the  other  in 
i  House ;  and  if  the  pleadings  will  qall  upon  this 
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1827.  House  to  look  at  what  has  been  decided  in  the 
Court  of  Exchequer,  one  of  the  most  important 
considerations  in  this  case  is  how  far  the  judgment 
of  this  House  shall  or  not  bear  upon  those  decirions. 
What  I  am  now  alluding  to  was  discussed  in  the 
case  of  Scott  v.  Aireyy^  in  which  I  was  counsel.  In 
that  case,  the  rector  of  Simonbourne  claimed  all 
the  tithes  in  that  great  parish,  which  is  tiow  divided 
into  six.  He  proved  himself  to  have  received  all 
the  tithes  of  the  parish,  except  the  tithes  of  a  par* 
ticular  farm  which  belonged  to  a  family  of  the  name 
of  Airey.  The  Court  of  Exchequer,  in  that  Cfiise, 
held  that,  having  received  the  tithes  of  all  the  re«t 
of  the  parish,  he  was  entitled  to  receive  the  titiiea 
of  that  farm,  unless  the  Airey  family  cduld  shew 
that  they  had  a  colourable  title  to  the  tithes  under 
their  title-deeds.  That  they  did  shew,  and  thereupon 
the  Court  of  Exchequer  refused  to  determine  tiic 
effect  of  those  title-deeds,  holding  it  to  be  a  dase  in 
which  the  parties  must  go  to  law  for  the  decision 
of  their  rights.  I  believe  no  case  has  been  decided 
in  Equity  contrary  to  that,  as  yet  at  least ;  nor  do 
I  believe  there  has  been  any  decision  at  law  upon 
the  subject.  Undoubtedly  it  is  very  difficult  to 
reconcile  with  that  doctrine  all  that  Lord  Red^ 
dale  has  said  in  the  case  of  Norhury  v.  Meade ;  but 
I  believe  you  will  find  no  judgment  in  which  thi» 
House  has  dealt  with  that  case  so  as  not  to  support 
the  doctrine  of  the  Court  of  Exchequer* 


18  May,         The  Earl  of  Eldon. — In  the  t^vo  cases  of  Gksi 

1827 

V.  Leghy  and  Cheiry  v.  Leghy  which  stand  for  the 
judgment  of  the  House,  the  question  is>  whether 
the  Court  of  Exchequer  was  right  in  the  decreet 
which  they  made  in  these  causes  respectivelyi  to 

♦3GwiU,ll74* 
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an  account  of  tithes.  Two  grounds  of  objection  l^^y* 
and  appeal  were  taken  in  these  cases  :  one  was,  that 
the  owner  of  the  impropriate  rectory  held  it  subject 
to  terms  of  years  for  raising  money  portions,  and 
likewise  subject  to  some  mortgages.  He  is  proved 
to  have  been  in  possession  as  far  as  the  mortgagee 
is  concerned,  and  there  can  be  no  doubt  that  the 
mortgagee  has  no  right  to  call  for  the  past  rents 
and  profits ;  and  again,  with  respect  to  any  other  in- 
cumbrances, I  apprehend  that  where  persons  are 
entitled,  under  terms  for  raising  sums  of  money, 
whether  portions  or  charges,  it  is  impossible  to  say 
that  the  person  wlio  is  the  tenant  in  fee,  or  the 
tenant  for  life  subject  to  such  charges,  is  not  in  the 
enjoyment  of  the  tithes,  or  that  such  enjoyment 
would  not  be  a  sufficient  protection  against  the 
claims  of  persons  who  should  afterwards  resort  to 
the  estate  in  respect  of  those  incumbrances. 

Another  ground  of  defence  in  this  case  rests  upon 
the  existence  of  a  modus, — a  modus  very  singular 
in  its  nature,  upon  which  I  observe  the  Court  of 
Exchequer  hesitated  in  giving  an  opinion,  whethei:' 
it  is  worth  any  thing  in  point  of  law.  It  does  not 
appear  to  me  necessary  to  call  your  attention  to  the 
question,  whether  it  is  good  in  point  of  law,  because, 
Uiough  there  is  some  semblance  of  proof,  there  is 
nothing  like  that  sort  of  proof  which  is  sufficient  to 
establish  the  fact  of  its  existence.  It  appears  to  me, 
therefore,  that,  in  both  cases,  the  judgment  of  the 
Court  of  Exchequer  is  right ;  and  unless  upon  look- 
ing at  the  petitions  of  appeal,  any  thing  further 
flftiould  occur  upon  them  for  observation,  I  should 
propose  to  your  Lordships  that  both  those  judgments 
should  be  affirmed.* 

18th  May  1827.--Judgment  affirmed. 

*  Hie  case  waa  not  afterwards  mentioned. 
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ATT.  GENERAL 
V. 


IRELAND, 


the  MAYOR.  &c.  (court    OF    CHANCERY,) 

of  Dublin. 

The  Right  Hon.  William  Cunning-' 
HAM  Plunkett,  his  Majesty's  At-i 
tomey-General  for  Ireland,  at  the^  Appellant. 
relation  of  John  M'Mullen,  and 
others    -------- 

The  Mayor,  Sheriffs,  Commons,  and  ^ 

Citizens  of  Dublin,  and  William  > Respondents, 
Henry  Archer,  their    Treasurers 

'The  Corporation  of  Dublin  having,  before  the  year  1777,  si^ 
plied  water  to  the  inhabitants  of  the  city  from  works  which 
they  had  constructed,  but  the  rents  which  they  received 
being  inadequate  to  the  maintenance  of  the  water- works ; 
by  the  Irish  Act  15th  and  16th  Geo,  IJI.  the  o^vllers  or  oc- 
cupiers of  houses  were  compelled  to  provide  branch-pipes 
from  the  mains  of  the  company  to  the  houses,  and  the  Cor- 
poration were  empowered  to  charge  the  owners  or  occupiers 
with  certain  fixed  annual  rates  or  rents,  in  order  to  construct 
new  mains  and  extend  their  works,  lo  borrow  money  for 
those  purposes,  and  to  mortgage  the  rates  for  the  repayment 
of  the  money  so  borrowed. 

Under  the  authority  of  this  Act,  the  Corporation  from  thne  to 
time  borrowed,  on  the  credit  of  the  water-rents,  various  sums 
of  money,  which  in  1809  amounted  to  67,800/. 

In  that  year  the  Corporation  obtained  a  new  Act  of  Parliament, 
(49th  Geo,  III.)  by  which  they  were  empowered  to  borrow,  at 
stated  annual  periods,  a  further  sum  amounting  to  32,200{i, 
and  to  charge  the  debt  upon  the  rates  granted  by  that  and  the 

'   former  Acts.     The  Act  further  required,  that  the  interest  of 

,  the  money  borrowed  under  that  Act,  should  be  retained  out 
of  the  rates  thereby  granted,  as  well  as  a  further  sum  of 
2000!.  to  be  appropriated  as  a  sinking-fund  to  pay  off  the 
whole  debt  for  money  borrowed  under  that  and  the  former 
Acts.  The  Act  further  directed,  that  distinct  accounts 
should  be  kept  of  the  rates  received  under  the  Act,  and  that 
the  surplus,  after  providing  for  the  interest  of  the  whole  debt, 
should  be  applied  in  laying  down  iron  or  metal  main  and 
service  pipes,  in  the  general  improvement  and  extension  of 
the  water-works,  and  to  increase  the  sinking-fund;  and  it 
was  declared,  that  the  rates,  being  granted  only  for  such  pur- 
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'   poses,  should  not  be  subject  to  deductions,  except  for  coUec-        1827. 
tion,  nor  be  deemed  rates  for  the  supply  of  water  as  for  sale. 

The  Act  then  provided  that  the  Corporation  should  furnish 

annually,  to  be  laid  before  Parliament,  an  account  of  the  sums  ttieMAYOB,&c. 
received  by  them  under  that  and  the  former  Acts,  and  of  the      of  Dublin, 
manner  in  which  the  same  had  been  expended  and  applied. 
Finally,  a  further  provision  was  made  by  the  Act  for  the  ap- 
propriation to  the  sinking-fund  of  any  further  surplus  out  of 
the  rates. 

In  1S23,  an  information  and  bill  was  filed  on  behalf  of  the 
inhabitants  of  Dublin  paying  water-rates,  against  the  Cor- 
poration, which,  stating  various  acts  of  mismanagement  and 
misappropriation  of  the  funds  arising  from  the  rates;  submit- 
ting that  the  Corporation  were  trustees  under  the  Act,  of 
rates  thereby  given,  for  uses  which  were  charitable  in  their 
nature;  and  charging  that  the  conduct  of  the  Corporation 
amounted  to  a  breach  of  trust,  prayed  (among  other  things) 
a  declaration  and  execution  of  the  trust,  and  that  accounts 
might  be  taken  of  the  rates  received  by  the  Corporation,  and 
the  application  thereof ;  of  the  sums  annually  applied  to  the 
sinking-fund,  of  the  money  borrowed  and  due  on  the  credit 
of  the  rates,  and  which  had  been  applied  in  payment  of  the 
principal  and  interest  of  the  debt. 

To  this  information  and  bill  the  Defendants  put  in  an  answer, 
by  which,  after  admitting  many  of  the  principal  facts,  and 
setting  forth  various  accounts,  they  submitted  that  they  were 
not  trustees,  tliat  the  purposes  specified  in  the  Acts  were  not 
charitable  uses,  that  the  Act  required  the  accounts  to  be 
furnished  annually  to  the  Lord  Lieutenant  to  be  laid  before 
Parliament ;  which  having  been  done,  it  was  a  bar  to  the 
jurisdiction  of  .the  Court,  of  which  matter  they  prayed  the 
same  benefit  as  if  they  had  pleaded  to  the  bill. 

Held  (reversing  the  judgment  in  the  Court  below)  that  the 
Court  had  jurisdiction  to  entertain  the  information  and  bill. 

In  what  particular  form  a  Corporation  shall  account,  and  to 
what  extent  they  shall  be  made  responsible  upon  a  breach  of 
trust,  Qucere. 

The  question  as  to  interest,  whether  simple  or  compound,  at 
what  rate,  and  from  what  times,  to  be  charged  upon  monies 
which  ought,  according  to  the  tru^t,  to  have  been  applied  or 
reserved,  at  given  periods,  is  a  matter  to  be  reserved  for 
further  directions. 

The  Corporation  of  Dublin  for  a  great  length  of 
time  possessed,  as  private  property,  a  watercourse 
ftom  the  river  Dodder  to  the  city  of  Dublin^  upon 


of  Dublin. 
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J^^     tvhich  they  constructed  a  basin  or  reservoir,  and 
AtT.  CENEKAL  other  works  for  supplying  the  inhabitants  of  Dublin 

theiiiAY0R,&c.  with  water. 

The  Corporation  having  thus  provided  a  consi- 
derable supply  of  water  for  the  city,  and  their  pro- 
perty in  the  watercourse,  reservoir,  and  water-works 
being  indisputable,  they,  previous  to  the  year  1777, 
furnished  water  to  those  inhabitants  who  applied  to 
them  ;  but  no  inhabitant  was  obliged  to  purchase  a 
supply  of  water  from  the  Corporation,  and  few  per- 
sons incurred  the  expence  of  laying  leaden  branches 
from  their  houses  to  the  mains. 

ITie  rents  which  were  received  by  the  Corporation 
before  the  year  1777,  for  supplying  water,  were  un- 
certain and  inadequate  to  defray  the  expenses  of 
supplying  it. 

By  the  Irish  Act  (1 5th  and  16thG(?o.  IIL  c.  24),  com- 
monly called  the  Pipe  Water  Act,  which  was  made 
for  the  purpose  of  providing  an  adequate  supply  of 
water  for  the  increased  population  of  Dublin^  the 
legislature  compelled  all  owners  or  occupiers  of 
houses  in  the  city  of  Dublin  to  provide  one  branch 
or  leaden  pipe,  to  convey  the  water  from  the  main 
pipes  belonging  to  the  Corporation  into  the  houses ; 
and  empowered  the  Corporation,  in  order  to  con- 
struct new  mains  and  extend  their  works,  to  exact 
from  all  o^vners  or  occupiers  of  houses  certain  fixed 
annual  rates  or  rents ;  to  make  regulations  for  the 
advantage  of  the  water-works  ;  and  to  mortgage  the 
rates  for  the  repayment  of  the  money  which  it  might 
be  necessary  to  borrow  for  their  improvement  and 
extension. 

Soon  after  the  passing  of  the  PipeWater  Act,thelle» 
spondents  began  to  set  apart  for  their  own  use  acertain 
sum  annually,  as  a  compensation  for  the  pas  t  benefit  the 
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oity  of  Dublin  had  derived  from  the  use  of  the  water-       1827. 
works,  which,  previous  to  the  passing  of  that  Act^  ^rr.  GsNEKAt 
had  been  the  exclusive  property  of  the  Corporation;  4i,e„^voi,fte. 
and  they  continued  this  annual  appropriation  from     ^  nuWiii. 
March  1777  to  March  1809.     They  also  continued 
from  time  to  time,  to  borrow  large  sums  of  money 
on  the  credit  of  the  Mrater-rents,  which,  in  the  year 
1809,  had  become  subject  to  a  debt  of  67,800/. 

In  the  year  1809,  the  Corporation  obtained  an 
Act  (49th  Geo.  III.  c.  80*)  commonly  called  the 
Metal  Main  Act,  the  chief  objects  of  which  were 
to  substitute  cast-iron  metal  main  and  service  pipes, 
instead  of  the  timber  pipes  then  in  use,  and  to 
enable  the  Respondents  to  exact  the  water-rates 
therein  specified,  in  order  to  defray  the  extraordinary 
charges  which  would  be  thereby  occasioned. 

Soon  after  this  Act  had  passed,  great  dissatisfaction 
began  to  prevail  among  those  proprietors  and  occu- 
piers of  houses  in  Dublin  who  were  subject  to  the  water* 
rates  imposed  by  it,  respecting  the  manner  in  which 
the  Respondents  managed  the  funds  entrusted  by 
the  Act  to  their  care,  and  the  means  adopted  by  them 
for  carrying  into  execution  the  purposes  for  which 
(it  was  contended)  the  trusts  were  created.  In  the 
year  1822,  a  select  committee  of  the  House  of  Com- 
mcmswas  appointed  for  the  consideration  of  this 
subject,  among  others  connected  with  the  local  tax-^ 
atlon  of  Dublin,  and  a  report  was  made  and  printed. 
In  1823,  the  select  committee  of  the  house  being  re-^ 
appointed  for  the  same  purposes,  after  a  laborious 
inquiry,  came  to  the  following  resolution : — 

*^  That  it  is  inexpedient  to  examine  witnesses  re« 
specting  the  pipe  water  and  metal  mdn  taxes,  as  it 
appears^  by  the  reports  of  the  Commissioners  for  au« 
diting  Public  Accounts,  that  continued  misapplici^ 
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1827.       tioris  of  public  money  are  considered  by  the  Com- 
ATT.  GENERAL  missioncrs  to  have  occurred ;  and  that  it  is  necessary, 
^h«MAvoR,&c.  o^  *^^  P^rt  of  the  public,  that  immediate  proceed- 
ofDubiio.    jjjgg  should  be  taken  at  law  for  the  purpose  of 
bringing  this  matter  to  a  close,  and  ascertaimng 
what  sums  remained  due  on  the  foot  of  those  ac- 
counts ;  and  what  right  or  title  the  Corporation  pos* 
sess  in  the  pipe-water  estates." 

By  the  Metal  Main  Act,  (sec.  11.)  the  Corporation 
was  empowered  to  borrow  at  interest^  upon  the 
credit  of  the  rates  granted  by  the  Act  and  the  Acts 
therein  recited,  such  sums  of  money  as  they  should 
from  time  to  time  find  necessary  for  the  purposes 
therein  mentioned,  and  to  demise  or  mortgage  the 
rates,  or  any  part  thereof,  as  a  security  for  the  sums 
so  borrowed  ;  but  the  Corporation  were  not  allowed 
(sec.  12.)  to  borrow,  for  the  purposes  of  the  Acti 
more  than  certain  limited  sums  annually,  from  1810 
to  1814,  and  amounting  in  the  whole  to  32,200/. 

By  sec.  13,  after  reciting  that  there  then  was  a 
debt  of  67,800/.  secured  by  the  rates  granted  in  the 
therein  recited  Acts,  and  that  it  was  expedient  to 
provide  a  fund  for  redeeming  and  dischargmg  the 
same,together  with  the  sums  which  might  thereafter  be 
borrowed  by  virtue  of  the  provisions  of  the  reciting 
Act,  it  was  enacted,  that  it  should  be  lawful  for  the 
Treasurer  of  the  Corporation  and  his  successors^  who 
were  thereby  required  annually  to  retain  out  of  the 
rates  thereby  granted,  which  should  come  into  their 
hands,  the  sum  of  2000/.  together  with  such  sums 
of  money  as  should  be  equal  to  the  interest  of  the 
sum  and  sums  which  should  be  borrowed  under  the 
provisions  of  the  Act;  which  sums  of  money  so  to  be 
retained  by  them  should  be  appropriated  as  a  sinking- 
fund  to  pay  off  the  67^800/.  and  sums  of  money  so 


ON  APPEALS  AND  WRITS  OF  ERROR.  317 

to  be  thereafter  borrowed^  and  to  be  applied  from       1827. 
time  to  time  in  purchasing  in  the  securities  granted  att.  obnbral 
for  such  debts ;  and  the  treasurer  to  the  Corpora-  iheMAY"oR.&c, 
tion  for  the  time  being  was  thereby  required  from     ®^  DubUn. 
time  to  time  to  retain  all  such  interest  as  should 
become  due  upon  all  such  securities  and  sums  of 
money  so  purchased  in  or  paid  oflP,  and  to  apply  the 
same  from  time  to  time  to  the  further  aid  of  the 
sinking-fund  in  the  same  manner  as  the  sum  of  2000/. 

By  sec.  14,  it  is  enacted,  that  the  treasurers  for  the 
time  being  shall  keep,  or  cause  to  be  kept,  a  distinct 
and  separate  account  of  the  receipt  and  amount  of 
the  rates  granted  by  virtue  of  the  Act,  and  should 
apply  the  balance  thereof,  after  retaining  a  sum  suf- 
ficient to  answer  the  interest  of  the  money  then  due 
or  thereafter  to  be  borrowed,  in  laying  down  cast- 
iron  or  metal  main  and  service  pipes,  or  in  making 
additional  alterations  and  improvements  to  the 
works,  and  in  increasing  the  sinking-fund  thereby 
created.  And  it  was  thereby  declared  that  the  ad- 
ditional rates  being  thereby  granted  for  such  objects 
only,  the  same  should  not  be  subject  to  any  deduc- 
tions or  per-centage  whatsoever  (save  for  collecting 
the  same),  nor  be  deemed  rates  for  supplying  the 
inhabitants  of  Dublin  with  water,  as  for  the  sale 
thereof." 

By  sec.  15,  it  is  enacted,  that  the  Corporation 
should,  once  in  every  year  furnish  or  cause  to  be  fur- 
nished, unto  the  Lord  Lieutenant  or  other  Chief  Go- 
vemor  of  Ireland,  to  be  by  him  laid  before  Parlia- 
ment, a  full,  true,  and  distinct  account  of  the  several 
sums  of  money  received  by  them,  or  on  their  ac- 
count, by  virtue  of  that  Act  and  of  the  Acts  therein 
recited,  and  of  the  manner  in  which  the  same  hath 
been  paid^  expended,  and  applied. 
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1827.  By  sec.  16^  it  is  enacted,  that  if  there  should  be 

ATT.  GENERAL  ^^Y  suiplus  of  thc  scveral  sums  of  money  so  received 
theMAYOR^.  ^y  '^®  Corporation  or  on  their  account  under  the 
dDubiio.  ^et  and  the  recited  Acts  more  tiian  should  be  duly 
expended  by  them  as  aforesaid,  then,  and  as  often 
as  the  same  should  exceed  the  sum  of  600/.^  such  ex* 
cess  should  from  time  to  time  be  applied  in  the  same 
manner  as  the  annual  simi  of  2000/.,  until  the  whole 
of  the  sums  of  money  so  due  and  thereafter  to  be 
borrowed  should  be  discharged ;  and  that  the  mtes 
should  stand  as  a  security  for  all  sums  of  money 
theretofore  borrowed  by  the  Corporation  on  the 
credit  or  account  of  the  pipe  water-works,  and  the 
interest  due  and  to  grow  due  thereon,  as  fully  and 
effectually  as  if  bqrrowed  under  the  provisions  of  the 
reciting  Act. 

In  1 823,  an  information  and  bill  was  filed  by  the 
Attorney  General,  at  the  relation  of  John  M*Mullen, 
&e.,  on  behalf  of  themselves,  and  all  other  the  in- 
habitants of  Dublin  subject  to  the  payment  of  the 
water-rates,  stating  the  facts  above-mentioned,  and 
the  clauses  of  the  Metal  Main  Act,  and  submit- 
ting that  it  was  the  intention  of  the  Legislature  thafc 
the  Respondents  should  be  trustees  of  the  rate^ 
thereby  given,  for  the  uses  and  purposes  thereirM. 
mentioned,  and  that  such  uses  were  charitable  i 
their  nature. 

The   information   and    bill   further  stated  that 
by  virtue  of  the  power  by  the  Act  (see.  12,)  given 
them,  the  Respondents  immediately  proceeded 
levy  the  rates  thereby  granted,  and  that  it  appear^ 
by  the.  Corporation-books  of  the  Respondents,  th»fc 
the  rates  so  levied  by  the  Respondents  and  paid 
to  their  treasurer  amounted,  in  the  year  ending  in 
September,  1810,  to  2291/.  6^.--in  the  year  ending 
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in  September,  1811,  to  10,043/.  0^,  Sd.—in  the  year      1827. 
ending  m  September,  1812,  to  11,082/.  15*.  7d.— in  ^^-I^TTlIi^AE 
the  year  endingin  September,  1813,  to  10,347/.  7s.  7rf,  ^,^,;;^  ^^^ 
— in  the  year  ending  in  September,  1814,  to  12,135/.    ^^  duwid. 
4s,  lOJrf. — in  the  year  ending  in  September,  1815, 
to  10,903/.  2*.  4^rf.— in  the  year  ending  in  Septem*' 
T)»,  1816,  to  11,409/.  6*.  9rf.— in  the  year  ending 
an  September,  1817,  to  9176/.  16^.  9rf.— in  the  year 
ending  in  September,  1818,  to  7863/.  9*.  9rf.— in  the 
jear  ending  in  September,  1819,  to  8488/.  2s.  6rf,--i 
an  the  year  endingin  September  1820,  to  11,441/. 
12i.  6d. — and  in  the  year  ending  in  September^ 
1821,  to  9593/.  4*.  lid.— making  altogether  the 
tumof  114,865/.  9*,  3d. 

It  was  further  stated,  that  the  rates  so  collected,  to^ 

^ether  with  the  rates  for  pipe-water  which  the  Re-» 

spondents  were  theretofore  empowered  to  levy,  and 

ivhich  they  did  in  fact  levy  during  the  said  years,  were 

abundantly  sufficient  to  answer  all  the  purposes  of  the 

Metal  Main  Act   and  other  Acts  therein  recited^ 

and  to  have  provided  for  the  inhabitants  of  Dublin 

more  durable  mains  for  the  conveyance  of  water 

through  the  streets  thereof,  than  those  theretofore 

wsed,  whereby  the  inhabitants  would  have  had  an 

almost  uninterrupted  supply  of  water,  had  the  said 

^Unds  been  properly  applied  ;  whereas,  it  appeared 

from  the  books  of  the  Corporation,  and  the  foct 

^as,  that  the  original  estimated  length  of  the  metal 

^ain  required  for  the  purposes  aforesaid,  was  about 

^6  English  miles ;  but  that  the  Respondents,  not- 

M^itbstanding  the  large  funds  thus  at  their  disposal, 

liad,  in  the  month  of  September,  1817,  laid  down 

Qiily  eighteen  miles,  four  furlongs,  Irish  measure ; 

cuid  that  for  the  two  following  years,  which  ended 

in  September,  1819,  th^y  laid  down  only  two  miles. 
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1827.      four  furlongs,  Irish  measure ;  aud  that  for  the  year 

ATT.  oENEBAL  endlug  September,  1820,  they  laid  down  only  one 

theMAYOR.&c.  D^i'Cj  ^our  furlongs,  thirty-four  perches,  and  three 

of  Dublin,    yards;  and  for  the  year  endhig  September,  1821, 

they  laid  down  but  two  miles,  twenty-eight  perches, 

four  yards,  Irish  measure ;  leaving  on  the  29  th  Sqh 

tember,  1821,  to  be  completed  of  the  said  wor^ 

twenty-four    miles,  four  furlongs,  three  perches, 

and  three  yards,  English  measure,  of  which  residue 

scarcely  any  had  been  executed : 

That  at  the  time  of  passing  the  Metal  Main  Act; 
John  Carlton,  an  alderman  of  the  City,  and  one  of 
the  Corporation,  was  treasurer,  and  so  continued 
till  the  year  1814,  when  the  Respondent,  William 
Henry  Archer,  also  an  alderman  and  a  member,  of 
the  Corporation,  was  appointed  treasurer,  and  has 
continued  treasurer  ever  since : 

That  the  Corporation  being,  by  the  Act,  empow- 
ered to  borrow,  certain  sums  of  money,  did  in  the 
year  1810,  borrow  20,000/.  although  they  should 
have  only  borrowed  12,000/.  and  in  the  year  1811, 
borrowed  a  further  sum  of  6,000/.  and  in  the  year 
1812,4,000/.  and  in  tlie  year  1813,  2,200/.,  for  which 
said  several  sums  the  Corporation  issued  325  de- 
bentures, and  paid  as  a  premium  on  the  debentures 
issued  in  the  year  1813,  36/.  9^.  7(1.,  making  toge- 
ther the  sum  of  32,236/.  9*.  7rf.,  being  36/.  9*.  7i 
more  than  the  Respondents  were  entitled  to  borrow. 
That,  by  the  Act,  the  sinking-fund  required 
to  be  created  for  the  purposes  therein  mentioned, 
should  have  been  formed  from  the  four  separate 
sources  therein  specified,  that  is  to  say,  1  st.  By  an 
annual  sum  of  2,000/.,  which  the  treasurer  should 
have  retained  out  of  the  rates  and  rents.  2ndly.  By 
a  sum  equal  to  the  interest  payable  on  all  sums  (^* 
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money  which  should  be  thereafter  borrowed  under       1M7. 
the  provisions  of   the    said  Act,  which  th^  said  att.  qehbbal 
Treasurer  was  in  like  manner  directed  to  retain,  the  mayor,  Ac. 
Srdly.     By  a  sum  equal  to  the  interest  of  all  the    ""^  ^"^^^* 
securities  or  sums  of  money  which  the  Treasurer 
should  purchase  in  or  pay  off,  which  sum  the  Trea- 
surer was  in  like  manner  directed  to  retain ;  and 
4thly.  If  there  should  be  any  surplus  of  the  sums 
of  money  to  be  received  under  the  Act,  or  any  of 
the  Acts  therein  recited,  more  than  should  be  duly 
expended  for  the  purposes  of  the  Acts,  the  same  so 
soon  and  often  as  it  should  exceed  600/.  should  be 
added  to  the  sinking-fund  :" 

That  the  Respondents,  in  the  years  between 
1810  and  1821,  omitted  to  reserve  the  sums  di- 
rected by  the  Metal  Main  Act  to  be  set  apart  for 
a  sinking-fund,  leaving  a  deficiency  of  the  sinking- 
fund  of  40,670/.  2^.  up  to  September,  1821,  and 
diverted  a  large  proportion  of  the  rates,  applicable 
by  the  Act  for  the  special  purposes  therein  men-' 
tdoned,  to  their  own  use,  and  to  objects  entirely  un- 
connected with  their  trust : 

That  immediately  after  the  passing  of  the  Metal 
Main  Act  the  Respondents  increased  the  rent  or 
Compensation,  which  they  had  before  the  year  1809 
appropriated  to  their  own  use,  from  1500/.  per 
^^tmum  to  2,500/.  per  annum:  and  also  raised  the 
claries  of  the  several  officers  who  had  been  em- 
ployed in  the  management  of  the  pipe-water-works ; 
^nd  that  this  misapplication  of  the  funds  was  also 
^companied  by  a  total  deviation  from  the  order  in 
"Vhich  the  Inetal  main  rents  were  directed  by  the 
^etal  Main  Act  to  be  applied,  and  the  result  was, 
that  the  most  important  object  of  the  Metal  Main 
Act,  which  was  the  creation  of  a  sinking-fund  for 

Y 
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1827.      t\}^  liquidation  of  the  debt  of  100,000/.,  wa3  disre- 
4TT-^pNER4L  garded,  and  the  duration  of  the  tax  was  thereby 
^bcMAvoR^c.  indelinitely  prolopged: 
ufpu^fl.        rpjj^^  jj^g   Ilespondents,  further  availing   ijiem- 

iselyes  of  their  power  over  th^  funds  oomqutte^  to 
them  by  the  Mpti^l  Main  Act,  ^X\d  \n  Qrd§r  to  i^Ueve 
their  private  property  from  \U  prpper  charges,  J)y 
li^n  Act  of  Corporation  Assembly,  voted  tf>  tfce  1^ 
Mayor  pf  the  City  the  sum  of  1,000/.  yearly,  iwd 
^Q  the  City  Treasurer  a^  like  sum  of  1,000/,  yeviy,  tP 
\>e  charged  proportionably  on  the  city  wd  pip^? 
water  func^Ss  ^$  salaries  in  lieu  of  poundf^ ;  idt 
though  it  is  by  the  Metal  Main  Act  ei^pre^sly  enactecl, 
that  the  rates  being  granted  for  the  objects  ^b^tifia 
m^ntiQn^d,  should  not  be  subject  to  finy  deductiw 
or  per-centage  whatsoever  (eiicept  for  coH^ctiog 
the  same)  : 

Tl^£^t  as  the  rates  collected  for  pipe-watei^  h$,n 
pot  averaged  12,000/.  a  year,  the  poundage  cmwUek 
would  not  exceed  600/.  a  year,  the  substitutkm  o# 
a  salary  pf  1,000/.  a  year  in  lieu  of  poundage,  oa  % 
principle  of  economy,  was  totally  unXvarrantahle, 

That  the  Respondents  alleged  that  suchsafai^ 
was  to  be  in  lieu  of  poundage,  and  charged  propoT: 
tionably  on  the  city  private  funds  and  pipe-w»tep 
rents ;  but  that  in  fact  the  salary  was  charged  ^W^ 
Respondents  equally  on  both  fiiu^s,  though  the  ci^  WF^ 
private  funds  must  have  been  considerably  grcato  ^^ 
than  the  pipe-water  rates,  inasmuch  as  a  dbaif^  4 
2,000/.  per  annum  on  the  two  revenues  eould  fok 
have  effected  any  saving,  unless  the  joint  reyenuei 
had  amounted  to  more  than  40,000/.  a  year ;  butH" 
the  pipe-water  rates  did  not  exceed  an  average  rf 
12,000/.  a  year,  it  was  unjust  to  charge  against  sudi 
funds  a  yearly  sxun  of  1,000/; : 


ON  APPEALS  AND  WRITS  OF  ERROR.  823 

That  the  Respondents  for  the  first  three  yearti       1827. 
after  the  passing  of  the  Metal  Main  Act  considered  att.  oenbbal 
such  poundage,  or    commuted   salary,  in  lieu  of  theMAvouAc, 
poundage,  as  sufficient  remuneration  for  the  services    ^^  i^ubUn. 
of  their  Treasurer;  but  in  1812,  the  Respondents 
thought  proper  to  allow  him,  as  an  accomptant,  an 
additional  salary  of  300/.  sterling  per  annum;  and 
lie  having  desired  that  he  should  have  such  addi- 
tional  salary  from  the  commencement  of  the  Metal 
Main  Act,  the  same  was  paid  to  him  accordingly 
out  of  the  rates,  until  the  year  1815,  when  the  same 
was  discontinued : 

That  in  the  accounts  of  the  Respondents,  in  addi* 
\  taon  to  the  yearly  rent  of  2,500/.,  the  sum  of  1,000/. 
I  9  year  in  lieu  of  poundage,  and  the  yearly  salary  of 
I  300/.  a  year  to  their  Treasurer  as  an  accomptant, 
there  are  also  contained  various  other  items,  such  as 
,  a  yearly  sum  of  312/.,  being  for  interest  on  a  sum 
of  6,200/.  exceeding  the  debt  of  67,800/.  recognised 
and  provided  for  by  said  Metal  Main  Act ;  a  sum  of 
about  76/.  yearly  expended  on  a  tavern  entertain- 
T  ment;  excessive  charges  for  interest;  and  other 
^  charges  not  connected  with  any  of  the  objects  of 
tibe  Metal  Main  Act,  and  which,  if  allowed,  would 
I  We  the  effect  of  creating  a  perpetual  burden  on 
fte  inhabitants,  by  postponing  to  an  indefinite  period 
tte  accomplishment  of  its  object : 

That  although  the  Treasurer  of  the  Corporation  is 
rJequired,by  the  Metal  Main  Act,  to  keep  separate  and 
hi;  distinct  accounts  of  the  rates  thereby  granted,  and  to 
y  apply  the  balance  thereof,  (after  retaining  the  se- 
veral sums  of  money  therein  mentioned  for  the  crea- 
tion of  the  sinking-fund,)  in  payment  of  interest,  in 
laying  down   metal  main  and   service  pipes,  and 
iDakiog  additional  improvements  in  the  works ;  yet, 

Y  2  ^ 
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1827.       down  to  the  year  ending  September,  1 82 1 ,  so  fietr  was 

ATT.  GENERAL  '^6  Trcasurer  for  the  time  being  from  complyins; 

theMAY0R,&c.  ^*^  *^^  provisions  of  the  Act,  for  keeping  distinct 

of  Dublin,    ^nd  Separate  accounts  of  the  rates  thereby  granted, 

that,  to  that  year  inclusive,  the  account  of  those  rates 

had  been  blended  with  the  rates  granted  by  the 

several  other  Acts : 

That  the  said  several  unjust  charges  introdaced 
into  the  I'cspective  yearly  accounts  of  the  Respoor 
dents,amounted  in  the  year  1 82 1 ,  to  39,464/.  1 7*.  lOrf., 
exclusive  of  the  sum  of  960/.  which  the  Respondents 
deducted  from  the  nett  receipts  of  the  metal  nuun 
rates  for  each  year,  for  salaries  of  oj9Scers ;  whereas 
the  charge  of  960/.  was  not  warranted  under  any 
of  the  provisions  of  the  Metal  Main  Act,and^in  fact, 
the  salaries  charged  were  not  paid  to  the  officers : 

That  the  Respondents  have  not  in  any  manner 
settled  taor  passed  their  accounts  of  the  rates  leviedL 
under  the  Metal  Main  Act,  but  that  such  accounts^ 
still  remain  open  and  unsettled : 

That  the  Respondents  wilfully,  and  for  the  pur- 
pose pf  making  the  balance  appear  to  be  in  favoirr 
of  themselves,  and  not  in  favour  of  the  relators  and 
other  persons  liable  to  such  rates,  in  the  account 
of  each  of  the  years  enumerated,  introduced  various 
false  and  erroneous  items  of  the  several  amounts 
mentioned ;  and  that  the  Respondents,  having  be- 
come at  length  sensible  either  of  the  impropri- 
ety of  so  doing,  or  their  mistake,  had  at  lengtb 
consented  to  give  up  in  future  some  of  those  erro- 
neous charges,  and  had  then  ceased  to  introduce 
such  into  their  accounts  : 

That  the  right  of  the  Respondents  to  levy  the 
rates  could  not  be  resisted  at  common  law,  inasmuch   || 
as  a  general  form  of  avowry  is  given  by  the  Act 
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to  the  persons  who  levy  the  same,  and  no  mode       1827. 
whatever  is  provided  by  which  the  persons  rated  att.  general 
and  bound  to  pay  the  rents  can  require  an  account  ^^  MAY'oB,«tc. 
of  the  application  thereof :  ^^  '^"^^^• 

That  the   accounts  of    the  Corporation   to  the 
year  1821,  had  been  submitted  for  examination  to 
the  Commissioners  of  imprest  accounts,  who  had 
disallowed,  as    erroneous    and  improper,   charges 
claimed  by    the   Corporation,    to  the  amount  of 
:  39,464/.  17*.  lOd. ;   and  that  the  accounts  contained 
!    charges  improper  and  erroneous,  besides  these  de- 
I   dared  to  be  so  by  the  Commissioners. 
^      Upon     these   allegations    and    charges    the  in- 
I    formation    and    bill    prayed: — ^That    the   Respon- 
dents might  be  declared  trustees  of  the  rates  and 
rents  mentioned  in  the  Act  of  the  49th  Geo.  III., 
for  the  uses   and  purposes  therein  declared,  and 
that  the  trusts  thereof  might  be  carried  into  exe- 
,  cation ;  and  also  that  an  accoxmt  might  be  taken 
I  of  all  the  monies  received  either  by  John  Carlton, 
or  by  the  Respondents,  William  Henry  Archer,  or 
I    by  the  Corporation,  or  any  other  person  or  persons 
w  appointed  by  them  in  each  year,  from  the  passing 
m  of  the  Act,  in  respect  of  the  rates  or  rents  granted  by 
0ft  the  Act,  and  of  the  application  thereof,  ih  each  of 
0k  those  years,  and  of  the  expenses  incurred  in  each 
f^  year,  in  laying  down  cast  iron  or  metal  main  and 
^  se^ee  pipes,  or  otherwise  making  additional  alte- 
flf  rations  and  improvements  in  the  works  ;  and  also  an 
^■:  account  of  the  sums  yearly  applied  in  and  towards 
p*  the  sinking-fund,   from  the   time    of   passing  the 
i  .  Act,  and  of  the  debts  yearly  paid  off ;  and  that  an 
account  might  be  taken  of  the  money  borrowed 
.    by  the  Corporation  under  the  provisions  of  the  Act, 
tod  due  on  the  credit  of  the  rates  thereby  granted, 
-tod  of  th^  money  applied  in  the  payment  of  thei 
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1827.  interest  of  the  debt  of  6758OO/.,  and  of  the  motiej) 
ATT.  GENERAL  SO  borfowed ;  and  that  the  balance  of  rates  or  rents 
tbeMAYOR,&c.  ^^^^  deducting  the  expense  of  laying  ddwn  cast 
of  DubUn.  iron  or  metal  main  and  service  pipes,  or  otherwise 
tnaking  any  additional  alterations  and  improvemcDts 
in  the  works,  might  be  ascertained,  and  applied  ai 
directed  by  the  provisions  of  the  Act  exclusively; 
and  if  it  should  appear  that  the  money  produced 
by  the  rates  or  rents  so  borrowed  on  the  credit 
thereof,  had  been  applied  to  purposes  not  warranted 
by  the  Act,  then,  that  the  Corporation  and  William 
Henry  Archer,  or  such  of  them  as  it  should  seem 
right,  might  be  decreed  to  replace  such  money  to 
the  account  of  the  rates  or  rents ;  and  that  some 
proper  person  might  be  appointed  to  receive  the 
rates  or  rents  granted  by  the  Act  as  aforesaid;  o^ 
that  the  person  or  persons  who  then  received  timfe 
same,  might  pay  the  same  into  Court  to  the  cred^^ 
of  the  cause. 

The  Respondents,  the  Corporation  of  DabliKiy 
tinder  their  corporate  seal,  and  the  Responde^Kit 
William  Henry  Archer,  their  Treasurer,  on  the  lOtb 
of  February,  1824,  filed  their  joint  answer  to  tibtf 
information  and  bill. 

They  denied  that  they  were  trustees  of  ti» 
rates ;  contending  that  there  was  nothing  in  the  AcC^ 
which  in  any  manner  interfered  with,  or  controlfcA 
the  absolute  property  which  the  Respondents  there- 
tofore possessed  in  the  water-course  and  works ; 
that  not  only  the  ancient  works,  but  the  new 
improved  works  to  be  completed  through  the  meditUE:^ 
of  the  metal  main  rates,  were  to  be,  and  are  tb^a* 
property  of  the  Respondents,  unfettered  by  sjxytN^ 
whatsoever  ;  and  they  submitted  that  the  uses  aao 
purposes  specified  in  the  Act  are  not  charitable  ns^^  /« 

Tliey  insisted  that,  having  furiMahed  ta  the  I^ 


n^*- 
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Lieutenant  dl  accounts  of  the  rents,  up  to  and  for      1827. 
the  28th  September,  1821,  pursuant  to  a  clause  in  att.  cESKRAt 
the  Metal  Main  Act,  and  in  the  mantier  therein  pre-  thejiAYOB^c 
soribed^  the  same  are  a  bar  to  the  jurisdiction  of  the    ®^  i^ubiio. 
Court,  to  call  for  the  account  prayed  by  the  Appel- 
lant's information,  or  for  any  such  accounts ;  and 
th^jr  claimed  to  have  the  benefit  of  the  dbjection  at 
the  hearing  of  the  cause,  as  if  they  liad  pleaded  the 
matter  in  bar  to  the  discovery  and  relief,  or  either 
the  discovery  or  relief,  prayed  by  information,  or  to 
the  information  itself. 

They  denied  that  the  slums  received  by  them, 
or  by  the  Respondent  William  Henry  Archer,  had 
been  misapplied,  or  that  the  purposes  for  which  the 
Act  was  passed  had  remained  unalccomplished,  there 
-    being  upwards  of  38  English  miles  of  metal  main 

'Work  laid  down. 
sT  They  admitted  that  the  metal  main  rates  were 
1^^  utill  levied  from  the  Relators,  and  the  persons!  liable 
1  to  pay  the  same  ;  and  said  that  they  did  not  know 
^  whether  the  right  of  the  Respondents  to  levy  the 
^  rates  could  be  resisted  at  law ;  but  were  advised  that 
J. :  the  circumstance  of  a  general  form  of  avowry  being 
given  by  the  Act,  is  no  bar  to  the  right  of  any  party 
to  contest  his  liability. 

They  salid  it  was  not  true  that  no  mode  was  pro- 
dded by  the  Act,  by  which  persons  rated  there- 
toder  could  require  an  account  of  the  application 
^  the  rates,  it  being  provided  by  the  Act,  that  the 
*^spondent8  should  account  to  the  Lord  Lieutenant ; 
•**<i  therefore  they  were  advised  that  it  was  un^ 
^^^^^ssary  and  improper  in  the  Appellant  to  have 
^^'Ue  to  the  Court  for  such  account,  and  they  in- 
■^^ted  that  no  jurisdiction  existed  in  the  Court  to 
**4J  for  such  accounts. 


328  CASES  IN  THE  HOUSE  OF  LORDS 

1827.  They  admitted   the  receipt  of  rents  since  the 

ATT.  GENERAL  passiDg  of  thc  Act ;  but,  denying  the  truth  of  the 

thcMAYOR,&c.  allegations  in  the  bill,   as  to  the  sums  borrowed, 

of  Dublin.  »and  the  receipts,  expenditure,   and  appropriatioQ 

of  the  funds,  set  forth  various  accounts  referring 

to  schedules. 

They  admitted  that  their  accounts,  up  to  1821, 
were  submitted  to  the  control  and  inspection,  of  the 
Commissioners  for  auditing  Public  Accounts,  and 
believed  that  the  Lord  Lieutenant  directed  the  same 
to  be  submitted  to  the  Commissioners. 

They  said  that  the  Commissioners,  in  each  of 
the  accounts,  disallowed  certain  charges  and  items 
particularly  specified  in  the  6th  schedule  to  theff 
answer ;  but  not  the  charges  or  items  in  the  infof- 
mation  specified ;  and  that  the  Commissioners  (fid 
not  declare  the  balance  of  each  year  of  accounts  to 
be  such  as  in  the  information  stated  ;  but  that  at  the 
end  of  the  first  year  only  they  struck  a  balance, 
which  was  brought  forward  to  the  next  year,  and  so 
added  to  the  alleged  balance  for  all  the  years,  and 
for  the  particular  balances  they  referred  to  a  schedule. 

They  denied  that  the  accounts  contained  anj 
charges  improper  or  erroneous,  except  those  disal- 
lowed by  the  Commissioners. 

They  insisted  that,  notwithstanding  the  opinion 
of  the  Commissioners,  the  charges  were  not  im- 
proper or  unreasonable  charges ;  and  that  the 
opinion  so  expressed  by  the  Commissioners  vm 
unfounded;  which  they  would  be  able  to  show 
by  referring  to  the  provisions  of  the  Metal  Main 
Act,  which  the  Respondents  considered  to  have 
been  misconceived,  or  at  least  inaccurately  stated, 
by  the  Commissioners. 

They  denied  that  such  disallowed  items  had  been 
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•        •       • 

troduced  into  the  accounts^  from  the  impure  and 
iproper  motives  unwarrantably  imputed  to  the  ^tt.  general 
espondents  by  the  Appellant's  information  ;  and  t^e  mayor, &c. 
^nied  that  any  sum  or  sums  of  money  received  by  y^  DubUn. 
kem,  as  far  as  they  were  aware,  as  or  for  either  metal 
lain  or  pipe-water  rates,  had  been  in  any  respect 
usapplied  or  converted  to  the  use  of  the  Respon- 
ents,  or  to  any  use  or  purpose  imconnected  with 
a?  objects  of  the  Act. 

They  admitted  that  they  had  persevered  in  coUect- 
igthe  rates,  which  they,  the  Respondents,  submitted 
hey  could  not,  and  ought  not  to  abandon,  so  long 
fi  any  of  the  purposes  contemplated  by  the 
letal  Main  Act  remained  to  be  accomplished ;  and 
bey  admitted  that  they  had  not  passed  or  settled  the 
fieounts  of  the  rates,  otherwise  than  by  furnish- 
er the  same,  pursuant  to  the  Act,  to  the  Lord 
4ieutenant,  and  said  that  they  were  not  aware  of 
iny  other  mode  of  passing  or  settling  the  accounts, 
yhich  they,  ought  to  have  adopted. 

They  denied  the  jurisdiction  of  the  Court,  to 
Hvestigate  the  accounts,  or  to  call  the  Respondents 
0  account  for  their  administration  of  the  funds, 
here  being  another  tribunal  pointed  out  by  the 
let,  to  which  alone  the  Respondents  were  in  this 
•espect  responsible ;  and  they  submitted  that,  under 
lithe  circumstances,  they  were  not  to  be  considered 
rostees  of  the  rates,  so  as  to  be  subject  to  the  con- 
Kol  or  jurisdiction  of  the  Court ;  and  insisted  that 
be  Appellant  was  not  entitled  to  call  for,  nor  the 
5ourt  competent  to  administer,  such  relief  as  in  the 
^formation  prayed :  and  they  objected  to  such  ju- 
isdiction,  as  if  they  had  pleaded  thereto,  or  de- 
murred to  the  Appellant's  information. 

The  Appellant  having  replied  to  the  answer,  the 
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i  8S7.      Respohdetits  having  rejc^il^d,  and  issue  beiftg  jiriiied, 

Art.  GtHKtLkL  witnesses  were  exatnitied  for  the  AppelIiUit«    Ne 

liteiuYOi  kt.  witnesses  wete  examined  for  the  Rcspotideilts ;  but 

of  DUbrn.    otie  of  the  Appellant's  witnesses  was  eross-etamiodl 

by  the  Respondents^  with  rpspeet  to  sMne  doe»- 

nientary  evidence; 

The  cause  Was  heard  on  the  31st  i&d  22d  (^  Jti^, 
1824.  The  Respondents*  counsel  proposed,  Ht  ftfe 
hearing,  to  read  the  depositions  of  the  App^iUai^ 
witnesses,  in  order  to  prove  that  the  Respoiidclntir 
accounts  had  been  audited  by  the  Commissioners  fiir 
auditing  Public  Accounts  in  Ireland.  The  Api{]lell8lkt 
objected  to  this  course,  on  the  ground  that  the  effdt 
of  it  Would  be  to  set  up  fa  defence  for  the  Respondeaii^ 
incompatible  with  that  made  by  the  Respdndefi^ 
themselves  in  their  ansWer.-  The  objection  vhH 
over-ruled,  and  the  counsel  for  the  R^poridcMr 
having  insisted  that  the  Respondents  were  iiot  tr# 
tees  of  the  rates,  and  that  the  uses  for  whicfh  Hit 
same  were  granted  were  not  charitable  in  thdr  Hi- 
ture,  the  Court  decreed  that  the  information  dhdd 
stand  dismissed  With  costs,  for  want  of  jurisdictioB. 
Against  this  decree  the  appeal  was  brought. 

For  tlie  Appellants : 

Mr.  Shadwell  and  Mr^  Sugden^ 

The  objects  of  the  Irish  Act  16th  and  Ifith  Oti> 
III.  c.  24,  and  the  49th  of  Geo.  III.  e.  80^  e^ 
cially  the  latter,  are  charitable  ;  and  the  intcit* 
thereby  created,  of  which  the  Respondent*  aflre  tfcc 
trustees,  are  charitable  in  their  nature,  and  eerte* 
quently  subject  to  the  jurisdiction  of  a  Cotirt^ 
Equity. 

That  the  objects  of  these  two  Acts,  and  espefW^ 
of  the  Metal  Main  Act,  are  charitable,  is  manifeMi  Wk 


ai 

Bid 


R 

lie 

in 

lot 


a 


ON  APPEALS  AND  WRITS  OF  ERROR.  081 

becatise  the  general  pui^pose  is^  by  means  of  a  hdftVy     JlJ^Il^ 
tax  of  temporary  duration,  to  discharge  a  large  sub-  att.  gknera^. 
(risting  debt^  and  afford  a  permanent  supply  of  a  thcMAYoiiAc. 
necessary  article  of  life  to  all  future  inhabitants  of    ^  ^^^^^* 
Dublin,  at  a  comparatively  trifling  expense;    and 
also  because  no  houses  are  chargeable  to  the  metal 
main  rates^  which  do  not  pay  to  the  amount  of 
^ve  shillings  annually  of   Minister's  money;  and 
il  the  occupiers  of  such  houses  as  pay  to  a  less 
imount^  which    are  extremely   numerous,   derive 
efit  from  the  Metal  Main  Act,  without  cost,  and 
strictly  in  the  way  of  charity- 

If  the  uses  of  the  Metal  Main  Act  are  of  a  charitable 

JMture,  the  jurisdiction  over  them  which  is  inherent 

to  A  Court  of  Equity  could  not  be  taken  away  by 

Implication.     It  must  continue  to  exist,  unless  it  has 

t*eti  excluded  by  a  positive  declaration  of  the  legis- 

btore.    No  such  exclusion  can  be  pointed  out  by 

tie  Respondents.    There  neither  has  been  any  direct 

tedusion  of  the  jurisdiction  of  a  Court  of  Equity,  nor 

has  any  exclusive  jurisdiction  been  given,  directly 

^  *  indirectly,  either  to  Parliament  or  the  Imprest 

I  Commissioners.    No  judicial  jurisdiction  was  given 

'i  to  Parliament  by  the  Metal  Main  Act,  which  required 

the  Respondents  annually  to  furnish  their  accounts 

to  the  Lord  Lieutenant,  to  be  by  him  laid  before  Par* 

lament,  for  the  information  of  the  members  thereof; 

Iwt  it  is  incompetent  for  the  Houses  of  Parliament, 

W  either  of  them,  to  adjudicate  upon,  or  correct^ 

progpectirely  or  retrospectively,  any  mistakes  or 

ttlisconduet  of  the  Respondents,  which  the  inspec-* 

tion  of  these  accounts  may  disclose  ;  nor  was  it  the 

intention  of  the  legislature,  in  ordering  such  ac* 

**Hints  to  be  laid  before  Parliament,  that  the  two 

fiotises,  or  either  of  them,  should  have,  nor  have 

'^  hereby  received,  any  power  of  deaUtig  jtidi^ 
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1827.      cially  with  the  same,  or  of  preventing  Courts  <rf 

ATiToBNERAt  EquitjT  from  dealing  with  them  in  the  same  manner 

♦i,.«.v*«-iir^  as  with  other  trusts  of  a  charitable  nature.  With  re- 
toe  ma  yor,<kc« 

of  Dublin,  gpect  to  the  Imprest  Commissioners,  no  exclusive 
cognizance  of  these  accounts  can  be  pretended  to  be 
given  to  them;  and  unless  it  were,^  Court  of  Eqni^ 
must,  under  any  supposition,  be  entitled  to  ex- 
ercise with  them  at  least  concurrent  jurisdiction. 

As  the  Respondents  have,  by  their  answer,  eft- 
claimed  the  authority  of  the  Imprest  Commissioi 
to  examine,  and  finally  settle,  the  Respondents'  mi 
main  accounts,  it  was  not  competent  to  the  Rei-j 
spondents  at  the  hearing  of  the  cause,  in  cont^u}i^ 
tion  to  their  answer,  to  endeavour  to  withdraw  die 
examination  of  their  accounts  from  the  jurisdictioi^ 
of  a  Court  of  Equity,  by  showing,  from  the  de] 
tions  of  the  Appellant's  witnesses,  or  in  any  o< 
*  manner,  that  "the  Imprest  Commissioners  are  excb^ 
sively  entitled  to  examine  the  Respondents'  a^^ 
counts,  and  that,  by  them,  these  accounts  have  be^i 
already  examined  and  settled. 

Even  if  it  were  admitted  that  the  Imprest  Commis- 
sioners possessed  exclusive  jurisdiction  in  examm- 
ing  and  settling  the  Respondents'  accounts,  on  to 
being  proved  that  these  Commissioners,  upon  exami* 
nation  and  settlement  thereof,  found  a '  misapplica- 
tion of  trust-funds  to  have  taken  place,  which  they 
have  ascertained  to  have  taken  place  to  the  amoiut 
of  37,000/.,  as  is  admitted  by  the  6th  schedule  to  die 
Respondents'  answer,  a  Court  of  Equity  ought  so  ftr 
to  have  entertained  the  present  information,  as  to 
have  exercised  the  same  jurisdiction  it  would  have 
done  on  a  Master's  report, — to  have  secured  Ae 
sums  misapplied,  and  to  have  given  all  proper  fi- 
rections  respecting  the  application  thereftf,  as  well  tf 
to  prevent  the  future  mismanagement  of  the  fund 
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For  the  Respondents :  1827. 

The  Attorney  General  and  Mr.  Pepys.  ait.  cener 

V. 

The  Act  of  the  49th  Geo.  III.,  has  established  a  ^  ^^DubL 
jurisdiction  to  which  the  Respondents  are  expressly 
diiected  to  submit  their  accounts  of  the  revenue 
recdved  by  virtue  of  that  Act  of  Parliament,  and  the 
several  other  Acts  therein  recited ;  and  the  accounts 
iriiich,  by  the  information,  are  prayed  to  be  taken 
imder  the  decree  of  the  Court  of  Chancery  of 
beland,  have  accordingly  been  duly  submitted  to, 
nd  have  been  finally  settled  by,  such  jurisdiction. 

The  purposes  to  which  the  revenue  is  directed  to 
be  applied,  are  not  charitable  uses,  nor  are  the  Cor- 
poration trustees  of  the  revenue,  and  the  Re- 
spondents are  not  liable  to  render  any  account  of 
4eir  revenue  in  the  Court  of  Chancery,  at  the  suit 
of  the  Attorney  General,  or  any  other  relator  or 
person  whomsoever. 

If  the  Court  of  Chancery  had  any  jurisdiction  over 
tte  accounts  in  the  information  mentioned,  yet  it 
^ould  be  contrary  to  the  principles  and  practice  of 
the  Court  of  Equity,  to  open  accounts  finally  settled 
^  a  competent  authority ;  particularly  when,  as  in 
•iie  present  case,  no  errors  are  proved  to  exist  in  the 
^eounts  so  settled. 


The  Lord  Chancellor  in  the  course  of  the  argu- 
ment made  the  following  observations : — 

If  the  reference  of  the  account  to  Parliament  takes 

^way  the  jurisdiction  of  Chancery,  I  have  acted  with- 

^  jurisdiction  in  many  cases.  As  to  the  supposition 

that  the  jurisdiction  is  transferred  to  another  tribu- 

^,  there  is  an  express  clause  in  the  Metal  Main 

Act,  which  incorporates  the  former  Acts.    What 
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1827.      might  have  been  done  under  those  Acts^  maybe 
ATT,  GENERAL  done  undcF  this. 

thaMAvo»,Ac      The   ease   of  the  Attorney  General  v.   Brwn, 

of  Do^ui.    iirhether  ill  or  well  decided,  was  not  decided  soldy 

upon  the    ground  that   it  was  a  charitable    vm. 

Upon  reflection,  I  thought  it  so ;  but  the  judgment 

rested  upon  other  grounds. 


■^ 


The  Lord  Chancellor,* — I  cannot  advise  theHoav 
to  proceed  to  judgment  immediately.  It  13  a  easeflf 
very  great  importance  to  the  parties,  and  more  wan 
to  the  general  doctrine  to  be  established  or  overtumedL 

Only  two  cases  have  been  mentioned  which  bear 
directly  upon  the  main  question  in  the  cause.f 

In  i\iQ  Attorney  General  vMrowny  the  question  wn 
much  argued,  whether  the  fund  was  to  be  applied  to 
a  eharitable  use  ?  After  the  argument,  it  appealed  to 
me  that  it  was  a  charitable  use.    But  that  wai  Mi 


r. 

CO 


*  At  the  conclusion  of  the  argument. 

t  The  Attorney  Gener^  v.  Brown.     1  Sw^nstoq^  p.  265;  v4^\ 
Attorney  General  v.  Heclis.    2  Sim,  and  Stoarti  p.  67.    Imlwlitlli| 
case  the  Vice  Chancellor  said,  "  Funds  derived  from  the  gift  of  thi| 
"  crown,  or  the  gift  of  the  legislature,  for  any  legal,  public,  orgeani 
^*  purpose,  are  charitable  funds,  &c«     It  is  the  source  fivm  «U 
'^  the  funds  are  derived,  and  not  the  mere  purpose  to  whick  tfaif  1*1 
**•  dedicated,  which  constitutes  the  use  charitable,  &c     Wban  4 ; 
"  Act  of  Parliament  passes,  for  paving,  lighting,  cleansing,  9sA'W. 
"  proving  a  town,  to  be  paid  for  wholly  by  rates  or  assessments  tobP  ft 
''  levied  upon  the  inhabitants  of  the  town,  the  funds  so  raised  b(ii{ 
'*  in  no  sense  derived  from  bounty  or  charity,  in  the  most  exttufi*  WL  m 
*^  sense  of  the  word,  are  not  charitable  funds  to  be  administered  ){B^ 
"  the  Court." 

Qucsre  as  to  that  class  of  cases,  where  funds  exist,  which  bw 
been  immemorially  applied  to  purposes  apparently  charM^By^ 
the  source  from  which  the  funds  have  been  derived  is  lost  is  MB* 
quity  ?  Qu(Bre  also,  whether  rates,  levied  by  authori^  of  Pw*  WL  p^ 
ment,  for  improving  a  town,  are  not  funds  derived  frohi  the  gii^*  m^mm 
the  legislature,  and  applicable  to  legal  public  purposes,  witbio  W 
terms  oi  the  definition  ? 
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ttie  ground  of  the  judgment  in  thi^t  qa§e,  whether      18^7. 
it  was  well  or  ill  founded  ;  because  I  was  of  opinion  ^xr,  oenbmi, 
Ihat  the  Court  of  Chancery  had  jurisdiction  in  that  ^hfn^^Vpi^.**, 
c«8e,  whether  it  was  or  was  not  a  charitable  use.    ^^^^'*«» 

,        The  ca^e  of  the  ^itorney  General  v.  HeeHs^  weakens 

|,  the  authority  of  the  Attorney  General  v.  Broum  i 
because  much  of  the  doctrine  of  the  Vice  Chan-r 
cellor  in  the  former  ease  is  not  reconcileable  with 
ttie  principle  of  the  decision  of  the  Attorney  General 
t.  Brown. 

But  in  neither  of  those  cases  did  the  Court  look 
•officiently  into  the  old  law  upon  the  subject. 

The  research  which  has  been  made  by  a  noble 
Lord  *  into  the  old  books  as  to  the  writ  of  account, 
lather  confirms  my  decision  in  the  Attorney  General 

1^  »t  Brown^  than  the  judgment  in  the  Attorney  Qene- 
tal  \.  Heelis.  But,  without  looking  to  the  power  in 
|be  comn^on  law  to  enforce  the  account,  the  juris- 
^ction  being  established  in  the  Courts  of  Equity,  it 
?^ill  be  necessary,  in  reviewing  the  judgment  of  the 
Court  below,  to  consider,  1.  The  law  of  the  ease  ac- 

^  f  Qrding  to  the  doctrines  of  a  Court  of  Equity,  if  no 
H^i^cial  facts  except  the  case  out  of  the  ordinary 
fule.  %  Supposing  the  Courts  of  Equity  to  have 
Jurisdiction  in  such  cases,  whether  any  of  the  Acta 
itf  Parliament  passed  for  the  purposes  in  question 
4^troy  the  jurisdiction  of  the  Courts  of  Equity  upon 
J^«  subject ;  that  is,  whether  such  powers  are  ^ven 
oy  th^  Act  as  expressly,  or  by  necessary  implica- 
^%fDL^  displace  the  jurisdiction?  The  question  of 
Jurisdiction  is  the  more  material,  because  the  Lord 
^Jtanc^lor  of  Ireland  has  not  shown  distinctly  what 
^  opinion  would  have  been,  if  he  h«^d  been  accu- 
^tely  acquainted  with  the  qases  of  the  Attorney 

*  LiNPd  RedesAale. 
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1627.       General  v.  Brown,  and  the  Attorney  General  v, 

ATT.  GENERAL  HceUs.    Hc  taUcs  notice  that  two  judges  in  England 

theMAYOB.&c.  ^^^^  differed  upon  the  question,  and  says  that  if  the 

of  Dublin.    Attomcy  General  v.  Brown  is  right,  it  proceeds  upon 

the  ground  that  there  is  no  other  jurisdiction.    But 

I  do  not  admit  that  the  Attorney  General  v.  Brom 

proceeds  upon  that  ground. 


In  the  course  of  the  argument,  Lord  Redesdale 
asked  how  the  law  stood  in  the  case  of  Road  Bills, 
where  it  was  directed  that  the  accounts  should  be 
returned  to  Parliament :  whether  such  a  provi»oo 
took  away  the  ordinary  jurisdjction  to  enforce  an  ac- 
count with  the  directions  usual  in  a  Court  of  Equity? 


At  the  end  of  the  argument,  the  following  obser< 
vations  were  made  by 

Lord  Redesdale. — ^There  has  not  been  in  this  a 
a  sufficient  investigation  of  the  ancient   law  act^ 
practice  on  the  subject  of  account.    It  seems  to  hovv 
been  conceived  that  the  common  law  had  providei/ 
suflScient  means  for  calling  to  account^ all  persons 
liable  to  account.     But  it  was  found  by  experience 
that  the  writ  of  account  was  a  very  imperfect  and 
inefficient  mode  of  proceeding. 

In  the  case  of  an  individual,  there  can  be  no  doubt 
that  if  a  person  had  received  the  rents  of  an  estate  be- 
longing to  a  minor  for  which  he  would  be  account* 
able,  the  law  provided  a  writ  to  call  such  per- 
son to  account,  and  to  compel  payment  of  what  f" 
should  be  found  due  upon  the  account.  Yet  it  is 
every  day's  practice,  although  the  common  law  htf 
provided  this  remedy,  for  Courts  of  Equity  to  take 
upon  themselves  the  investigation  of  accounts  on 
behalf  of  infants  suing  by  their  next  friends.    The 
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vrit  of  account  at  common  law,  did  not  exclude,  but       1827. 
rather  was  superseded  by,  the  jurisdiction  of  the  att.  general 
Courts  of  Equity  on  this  subject;  because  the  pro-  theiiAY*oR,&c, 
ceeding  in  Equity  was  found  to  be  the  more  conve-    ^^  DuWin. 
nient  mode  of  calling  parties  to  account, — partly  on 
account  of  the  difficulty  attending  the  process  under 
the  old  writ  of  account,  but  chiefly  from  the  advan- 
tage of  compelling  the  party  to  account  upon  oath, 
according  to  the  practice  of  Courts  of  Equity. 

There  is,  on  this  subject,  a  ^writ  in  the  Register,* 
which  recites,  that  the  King  had  been  given  to  under- 
stand that  his  predecessors  had  granted  certain  rates 
on  all  merchandise  brought  into  a  town,  to  be  applied 
to  the  walling  of  the  town ;  and  the  inhabitants 
having  complained  that  the  rates  collected  had  not 
been  duly  applied,  the  ^vrit  proceeds  in  the  nature 
of  a  commission  for  taking  the  account.  Under  such 
circumstances,  an  information  at  this  moment  would 
lie  at  the  suit  of  the  Attorney  General  for  taking 
such  account.  The  practice  of  proceeding  by  in- 
formation rather  than  by  the  writ  of  account  has 
prevailed,  in  consequence  of  the  difficulty  of  pro- 
ceeding under  the  writ.  That  persons  under  such 
circumstances  should  be  rendered  accountable  by 
virtue  of  the  writ,  is  said  to  be  according  to  the  law 
«nd  custom  of  England. 

The  practice  of  proceeding  by  information  or  by 
hill  filed  in  a  Court  of  Equity  has  arisen  from  the 
difficulties  attending  the  process  by  writ.  Tlie  King, 
as  parens  patrice^  may  institute  a  suit  by  his  Attorney 
General.  It  is  not  essential  that  Relators  should 
jom  in  the  suit ;  but  it  is  the  common  course  to  join 
them  in  the  suit,  in  order  that  the  Defendants  may 
^otbe  oppressed,  without  remedy,  by  vexatious  suits, 

♦  Reg.  Brer.,  p.  138. 
VOL.  I.  Z 
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1827.      the  Relators  being  liable  to  costs,  which  are  never 
ATT.  GENERAL  paid  by  thc  Crown. 

theMAYOR.&c.      The  main  question  in  this  case  is,   whether  any 
of  Dublin,    other  mode  of  proceeding  is  exclusively  provided  by 
the  statute. 

As  to  the  Acts  for  taking  accounts  of  public  money, 
it  will  be  found,  upon  examination,  that  they  cannot 
apply  to  the  subject.     Those  Acts  only  substitute 
Commissioners  for  the  Auditors  of  Imprest,  and 
direct  that  in  certain  cases  in  which  public  money 
is  advanced  in  the  nature  of  imprest,  the  commis- 
sioners should  take  such  accounts.  .  This   must  be 
confined    to   the  cases    enumerated  in    the  Acts, 
otherwise  there  is  no  purpose  to  be  answered  by  eno- 
meration.     A  larger  construction  would  extend  the 
Acts  to  many  cases  which  never  could  have  been 
within  the  view  of  the  legislature  in  passing  (he 
Acts ;  and  in  such  a  sense,  any  imposition  by  Act  of 
Parliament  might  be  called  public  money. 

As  to  the  provision  for  laying  the  account  before 
the  Houses  of  Parliament,  can  it  be  considered  as 
an  effective  account  ?  They  can  neither  take  such 
account,  nor  order  payment  of  the  balance,  nor 
compel  the  proper  application  of  the  money. 

To  effect  such  purposes,  thc  two  Houses  could 
only  proceed  by  Act  of  Parliament ;  and  if  they  had 
independent  and  distinct  powers,  one  House  migbt 
draw  the  result  of  one  balance — the  other  House 
might  come  to  a  different  result.  In  such  a  ca«, 
which  of  these  conflicting  balances  should  be  pwd? 
Could  either  House  appoint  a  committee  to  exfr 
mine  the  account  item  by  item,  ori-equire  vouchers? 
Suppose  them  competent  so  to  do,  and  that  process 
being  adopted,  they  should  discover  an  imprope! 
application  of  the  public  monies  or  trust  funds; 
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what  could  they  do  but  order  the  Attorney  General       1827. 
to  file  an  information  against  the  parties  ?  The  sub-  att.  general 
ject  requires  mature  consideration ;  for  if  this  House  theMAY"oR.&c. 
should  determine  that  Courts  of  Equity  have  no     ""^  ^^^^*"- 
jurisdiction  upon  the  subject,  it  will  remain  to  be 
considered  what  effective  remedy  parties  will  have 
in  cases  of  this  description. 

If  the  necessity  for  raising  the  rates  had  ceased 
under  the  provisions  of  the  Act,  there*  is  a  power  to 
resist,  by  common  law,  the  payment  of  the  money ; 
but  that  fact  is  the  result  of  an  account,  and  can 
only  be  shewn  by  taking  the  account  and  ascer- 
taining that  the  incumbrances  are  discharged. 

The  Act  directs  the  application  of  the  revenues 
to  reduce  the  principal  debt ;  but  in  the  case  of  a 
misapplication  of  the  funds  to  purposes  not  autho- 
rized by  the  Act,  the  debt  might  have  remained 
undischarged,  and  then  the  remedy  at  common  law 
would  not  have  arisen.     It  was  said  that  the  pro- 
ceeding was  premature ;  but  it  was  necessary  to 
enforce  the  proper  application  of  the  funds,  and  was 
in  the  nature  of  an  injunction  to  stay  waste.     If, 
from  the  probability  of  the  misapplication  of  the 
funds,  the  incumbrances  were  likely  to   be  pro- 
longed, a  case  arose  in  which  it  was  proper  to  apply 
to  a  Court  of  Equity  in  order  to  ascertain  the  facts 
^^nd  prevent  the  misapplication.     In  the  case  of  a 
deed  of  trust,  if  the  trustees,  being  directed  to  keep 
down  the  interest  of  incumbrances,  and  also  out  of 
the  trust  funds  to  pay  off  the  principal  of  incum- 
brances, the  parties  interested  under  the  deed  might 
^pply  to  a  Court  of  Equity,  and  complain  that  the 
'bnds  being  available  for  that  purpose,  were  not 
Applied  to  the  discharge  of  incumbrances,  and  that 
the  interest  upon  the  incumbrances  was  therefore 
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1827.      continued  without  necessity.    Whether  the  ineum- 
ATT.  GENERAL  brBnccs  wcFC,  or  were  not  discharged,  the  parties 
theMAYOR.&c.  interested  have  a  right  to  be  informed  of  the  fact 
of  Dublin,    -^y  proceedings  in  a  Court  of  Equity. 

As  for  the  Auditors  of  Imprest,  it  is  clear  that  they 
are  unable  to  grant  relief:  they  could  not  order  the 
specific  application  of  any  money  ;  they  could  only 
order  payment  into  the  Exchequer.  They  might 
declare  that  the  Corporation  had  been  guilty  of 
misapplication,  and  might  declare  them  to  be  liable; 
but  could  they  charge  them  with  the  default,  and 
provide  a  remedy  for  the  misapplication  ? 

But  even  if  the  account  could  be  effectively  taken 
by  the  Auditors  or  the  Commissioners  of  Public  Ac- 
counts, or  by  Parliament,  I  doubt  whether  the  juris- 
diction of  the  Court  of  Chancery  would  be  excluded. 
It  is  important  to  ascertain,  how  far  such  Corpora- 
tions are  liable  to  account  in  Courts  of  Equity.  As 
to  the  cases  where  Courts  of  Quarter  Sessions  are 
authorized  to  take  accounts,  it  is  purely  as  matter 
of  account  debtor  and  creditor ;  and  if  a  balance 
bearing  interest  is  ascertained  to  be  in  the  hands  of 
one  of  the  accounting  parties  who  is  chargeable, 
there  is  no  jurisdiction  to  compel  the  paynnent.  It 
is  an  important  question,  worthy  of  serious  consi- 
deration, whether  the  jurisdiction  in  these  cases  is  to 
be  limited  to  the  mere  matter  of  account,  excluding 
the  power  of  correcting  malversation  and  misappli- 
cation ;  as  where,  under  a  trust  for  the  purpose,  the . 
funds  have  not  been  applied  to  the  payment  of  debts 
bearing  interest.  In  the  case  of  hospitals  and  other 
public  institutions,  where  money  for  specific  pur- 
poses has  been  granted  by  Parliament,  or  money 
borrowed  to  erect  buildings,  or  for  other  purposes 
under  the  authority  of  an  Act,  if  it  should  appear 
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upon  the  taking  of  an  account,  that  the  debt  has       1827. 
not  been  extinguished  in  consequence  of  a  misap-  ^^^^  general 
plication  of  tlie  funds,  a  mere  account  to  be  rendered  tjieMAvoR.&c. 
to  Parliament  would  not  remedy  the  evil.     In  such    of  i^ubiin. 
cases,  is  the  jurisdiction  of  the  Court  of  Equity  ex- 
cluded? is  the  justice  extended  to  individuals,  re- 
fused in  the  case  of^ublic  bodies  ? 

It  is  expedient,  in  such  cases,  that  there  should 
be  a  remedy,  and  highly  important  that  persons  in 
the  receipt  of  public  money  should  know,  that  they 
are  liable  to  account,  in  a  Court  of  Equity,  as  well  for 
the  misapplication  of,  as  for  withholding,  the  funds. 
Suppose  even  the  case  of  a  public  accountant  clearly 
within  the  Act,  who,  having  embezzled  or  mis- 
employed the  public  monies,  had  rendered  accounts 
which  were  imperfect  or  fabricated — could  not  the 
Attorney  General,  upon  discovery  of  the  fact  or  the 
fraud,  proceed  by  information  to  recover  the  monies 
.  so  fraudulently  withheld  or  misappropriated  ?  It  has 
been  said,  by  high  authority,  that  such  a  right  vests 
in  the  Attorney  General  by  virtue  of  his  office,  and 
that  the  Court  of  Exchequer,  upon  such  information, 
has  jurisdiction  to  order  such  person  to  account  and 
pay  the  money.  A  similar  remedy  is  applicable,  as 
I  conceive,  to  any  other  person  having  the  trust 
and  management  of  public  money  ;  any  public  ac- 
countant of  any  description. 

As  to  the  remedy  before  the  Commissioners  of 
Public  Accounts,  they  can  only  take  the  account  as 
it  is  presented  before  them  by  the  accountant. 
They  have  only  the  ordinary  means  of  calling  the 
party  to  account.  If  a  defective  or  fraudulent  ac- 
count is  passed  before  them,  does  no  remedy  exist 
for  such  an  abuse  ?  The  case  now  before  the  House 
is  so  important  in  all  its  bearings,  involving  so  much 
of  the  great  principles  of  the  general  administration 
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1827.       of  justice,  that  it  is  highly  necessary  the  House 
ATT.  OENEBAL  should  eiitcr  fully  into  the  question  of  jurisdiction. 


V. 
t})eTVIAYOR,&C« 


iff  Dublin.        Lord  Redesdale. — This  is  an  information  which 
^YS?^^^'   was   filed  by  His  Majesty's  Attorney  General  in 
Ireland,  in  consequence  of  an  investigation   which 
had  taken  place  respecting  certain  duties  which  were 
to  be  levied  upon  persons  who  are  householders  and 
owners   of  houses  in  the  city  of  Dublin,   and  the 
liberties  of  that  city,  for  the  purpose  of  paying  the 
Corporation  of  Dublin  a  remuneration  for  the  supply 
of  water,  which  was  to  be  afforded  to  the  citizens  of 
Dublin.     It  is  unnecessary  to  enter  into  the  whole 
subject;    the   question  which  is  now  before  your 
Lordships  being  properly  merely  a  question  whether 
a  proper  mode  of  proceeding  has  been  adopted  in 
this  case  for  the  purpose  of  compelling  the  Mayor 
and  Corporation  of  Dublin  to  account  for  certain 
rates  which  they  are  entitled  to  receive  under  the 
authority  of  an  Act  of  Parliament,  and  to  apply  them 
according  to  the  terms  of  that  Act  of  Parliament,  or 
whether  the  persons  who  have  instituted  this  suit  have 
not  mistaken  their  remedy,  because  another  jurisdic- 
tion is  supplied  by  the  Act  which  authorized  the  es- 
tablishment of  those  rates  and  duties,  or  by  a  more 
general  Act  which  directed  certain  public  accounts 
to  be  taken  in  a  particular  way.  Looking  into  a  note 
with  which  I  have  been  furnished  of  what  was  the 
judgment  of  the  Lord  Chancellor  of  Ireland^  I  feid 
that  he  thought  fit  to  dismiss  this  information  as 
being  improperly   instituted,    and  that  judgment 
seems  to  be  founded  upon  an  idea  tliat  there  was 
another  jurisdiction,  and  that  that  jm*isdiction  was 
before  the  Commissioners  of  Public  Accounts.    It 
has  been  contended   at  your  Lordships'  bar,  that 
there  i9  ixo  jurisdiction,  in  consequeixee  of  th^  Act 
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which  creates  these  duties  having  directed  that  the  1827. 
Mayor  and  Corporation  of  Dublin  should  lay  their  att.  general 
accounts  before  the  two  Houses  of  Parliament.  It  tb*MAYOR,&c 
seems  to  me  most  singular,  that  directing  the  <>' i^*^^!^'^- 
accounts  to  be  laid  before  the  two  Houses  of  Parlia- 
ment, who  are  perfectly  incompetent  to  take  the 
accounts,  who  never  act  in  the  character  of  a  Court 
of  Justice  for  any  such  purpose,  that  the  mere  laying 
those  accounts  before  the  two  Houses  of  Parliament, 
should  defeat  every  jurisdiction  which  would  have 
a  right  to  take  those  accounts  if  that  provision  had 
not  been  made.  I  do  not  find  that  the  Lord  Chan- 
cellor of  Ireland  so  considered  it;  he  conceived  that 
the  accounts  might  be  properly  taken  under  the 
Commissioners  for  examining  and  taking  the  public 
accounts,  as  they  are  called.  The  Act  passed  for  the 
purpose  of  taking  and  directing  the  manner  of  taking 
the  public  accounts ;  that  is,  accounts  relating  to  the 
public  monies  applied  for  the  public  purposes  of 
Government,  which  may  be  for  special  purposes 
directed  by  the  Government  of  the  country;  pro- 
ceeds, it  is  true,  to  give  to  the  Commissioners  of 
Public  Accounts  a  jurisdiction  with  respect  to 
certain  establishments  to  which  either  the  Par- 
liament of  Ireland,  whilst  it  was  a  separate  King- 
dom, or  the  Parliament  of  the  United  Kingdom 
ftfter  the  Union,  had  granted  certain  sums  of  pub- 
lic money  in  assistance  of  their  funds ;  but  all  those 
We  specially  enumerated  in  the  Act,  and  distin- 
guished from  what  are  called  public  accounts,  it 
being  the  clear  construction  of  the  Act,  that  what 
^  called  public  accounts  are  the  accounts  of  the 
application  of  public  money — that  money  which  bc- 
Wg8  to  the  State,  and  not  the  application  of  money 
Qot  belonging  to  the  State.  If  a  general  jurisdiction 
^f  tlus  description  had  been  intended^  the  Act  of 
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Parliament  would  unnecessarily  have  mentione 
ATT.  GENERAL  tlicse  pafticular  establishments.  There  was  no  oc 
theMAYOR.&c.  c^sion  to  mention  them,  according  to  the  arguraen 
of  Dublin,  in  this  casc :  but  by  mentioning  them  speciall 
and  particularly,  it  is  clear  that  the  Act  of  Pai 
liament  did  not  intend  by  the  words  "  public  2X 
counts,"  to  include  any  accounts  of  this  descriptioi 
I  take  it  therefore  to  be  perfectly  clear,  that  th 
Act  of  Parliament  for  taking  the  public  account 
does  not  extend  to  this  case.  But  there  is  a  powc 
given  in  the  Act  of  Parliament,  in  certain  cases,  t 
the  Lord  Lieutenant  to  order  certain  accounts  t 
be  taken  by  the  Commissioners  of  Public  Accounts 
those  are  special  cases,  and  this  is  not  one  c 
those  special  cases.  But  suppose  it  had  been  odi 
of  those  special  cases,  here  the  Lord  Lieutenant  did 
take  upon  himself  to  order  the  Corporation  of  Dublin 
to  account  before  the  Commissioners  of  Public  A^ 
counts,  and  the  Commissioners  of  Public  Accounte 
proceeded,  though  imperfectly,  to  take  the  accouDt8, 
and  in  the  course  of  taking  those  accounts,  they 
reported  a  misapplication  by  the  Corporation  of 
Dublin  to  a  very  considerable  amount.  What 
was  to  be  done  upon  the  Report,  supposing  that  they 
were  authorized  to  make  the  Report  ?  Suppose  the 
Lord  Lieutenant  had  authority,  and  had  authoriied 
them  to  make  the  Report,  what  could  be  done  upon 
it  but  that  which  has  been  done;  namely,  to  institute 
a  suit  in  the  name  of  the  Attorney  General  for  the 
Crown  to  compel  the  application — the  proper  appli- 
cation of  that  money  which  the  Commissioners  of 
Public  Accounts  had  stated  to  be  misapplied.  Lode 
at  the  Act  of  Parliament  for  taking  public  accounts 
of  any  kind,  either  the  pubhc  accounts  relatJAg 
to  the  public  money,  or  those  particular  cases  which 
are  specially  mentioned  in  the  Act,  in  which  a  juris* 
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::>n  is  given  to  them.     If  those  Commissioners       1827. 
•*  any    balance    or   misapplication,    what    is  ^^^  general 
node  of  proceeding  ?     The  Act  of  Parliament  theMAYOR,&c. 

it  shall  be  by  information,  by  proceedings  on  o'i^u*>Wn' 
;^art  of  the  Attorney  General,  according  to  the 
'm.ary  course  of  proceeding,  for  the  purpose  of 
p>elling  those  who  have  money  in  their  hands 
rb  ought  to  have  been  applied  to  a  particular 
>ose,  to  apply  it  either  to  that  purpose,  or  to  pay 
cito  the  Exchequer,  in  the  manner  in  which, 
ording  to  the  result  of  this  transaction,  the  money 
;lit  to  be  applied.  Does  it  not  show,  with  respect 
accounting  for  any  part  of  the  public  revenue, 
ftt  proceedings  must  be  had  to  enforce  the  payment 
that  money,  or  the  execution  of  that  which  the 
)nimissioners  of  Public  Accounts  should  report 
ight  to  be  done.  I  therefore  confess  that  I  cannot 
nceive  what  objection  there  can  possibly  be  to  the 
ode  of  proceeding  which  has  been  adopted  in  this 
se,  because  there  never  should  be  a  wrong  without 
remedy.  Our  law  will  not  allow  such  a  defect  of 
stiee ;  our  law  has  provided  certain  modes  of  pro- 
leding  in  different  cases,  and  the  ancient  law 
Jnerally  proceeded  by  certain  regular  forms,  which 
ere  writs  contained  in  a  collection  called  the 
egister  of  Writs,  which  writs  were  renewed  ac- 
►rding  to  certain  cases  which  had  occurred,  by  the 
•rsons  authorized  to  frame  the  minutes. 
It  was  specially  enacted  by  a  very  ancient  statute. 
It  if  the  forms  which  had  been  provided  were 
sufficient  for  particular  purposes,  the  persons 
thorized  by  the  Act  should  devise  new  writs 
'  the  purpose.  But  circumstances  (which  we  see 
referring  particularly  to  them)  induced  the  per- 
M  who  had  that  authority  to  be  very  sparing  in  the 
ercise  of  if,  md  in  consequence  of  that  practice, 
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1 827.      the  particular  writs  which  were  actually  framed  either 
ATT.  GENERAL  ^Y  ^^^^  ancicnt  law  or  under  the  authority  of  tUs 
the  MAYO  H  &c.  particular  law,  were  not  always  adapted  to  the  pur- 
of  Dubiiu.     poses  for  which  they  were  designed ;  but  if  no  new 
writ  was  framed  for  the  purpose,  the  Courts  of  Law 
were  content  to  use  the  writs,  such  as  they  fooad 
them,  and  apply  them,  though  in  some  cases  not 
exactly  conformable  to  the  exigency  of  the  writs,  and 
the  reason  given  was,  that  no  other  writ  was  pro* 
vided,  and  the  wrong  must  not  be  without  a  remedy, 
The  law  of  Ireland  is  founded  upon  the  law  of 
England,  by  the  adoption  of  the  law  of  England  ia 
Ireland ;  and  in  the  establishment  of  the  Courts  in 
Ireland,  the  same  law  which  remains  in  England 
with  respect  to  the  Court  of  Chancery,  the  Court 
of  King  s  Bench,  and  the  Court  of  Exchequer,  be- 
came the  law  of  Ireland ;  and,  therefore,  if  in  thii 
country  a  remedy  was  provided  by  writ,  a  remedy 
by  writ  might  also  be  had  in  Ireland.    Looking  into 
the  Register  of  Writs  in  this  country,  it  seems  to  me 
that  the  remedy  which  was  provided  by  the  ancient 
law  was  an  imperfect  remedy,  but  a  remedy  wai 
provided   by  the  ancient  law   for  a  case   of  thii 
kind.     In  early  times,  our  Kings  took  upon  them- 
selves by  prerogative  to  grant  certain  duties  very 
much    resembling   these    duties,    for     the  benefit 
of  towns  and  cities ;  to  wall  towns,  to  pave  townij 
and  for  various  other  purposes.    There   are,  in  the 
Register,  writs  expressly  adapted  to  that  purpose, 
reciting  the  grant,  by  some  remote  ancestor  of  the 
King,  of  certain  duties  which  were  to  be  applied  to 
the  walling  of  towns,  or  paving  towns,  or  other 
public  purposes  ;  and  that  those  duties  so  taken  had 
not  been  so  applied ;  and  not  having  been  so  ap- 
plied, the  writ  authorized  certain  persons  to  ciitt 
before  them  the  persons  whose  duty  it  wan  to 
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unt,  and  to  direct  whatever  should  be  in  their       1827. 
Is  to  be  applied  according  to  the  original  in-  ^tt.  general 
on  of  the  grant,  until  the  whole  should  be  ap-  the  mayor  &c. 
I  according  to  the  intention  of  the  grant.  ^^  Dublin. 

e  are  referred  to  the  statute  of  Elizabeth^  with 
set  to  charitable  uses,  as  creating  a  new  law  upon 
subject  of  charitable  uses.  That  statute  only 
ted  a  new  jurisdiction,  it  created  no  new  law;  it 
ted  a  new  and  ancillary  jurisdiction ;  a  jurisdic- 
borrowed  from  the  elements  which  I  have  mcn- 
jd ;  a  jurisdiction  created  by  a  commission  to  be 
id  out  of  the  Court  of  Chancery  to  inquire  whc- 
the  funds  given  for  charitable  purposes  had  or 
not  been  misapplied,  and  to  see  to  their  proper 
ication  :  but  the  proceedings  of  that  commission 
made  subject  to  appeal  to  the  Lord  Chancellor, 
he  might  reverse  or  affirm  what  they  had  done, 
ake  such  order  as  he  might  think  fit  for  reserv- 
tbe  controlling  jurisdiction  of  the  Court  of 
icery,  as  it  existed  before  the  passing  of  that 
ite,  and  there  can  be  no  doubt  that,  by  informa- 
by  the  Attorney  General,  the  same  thing  might 
lone.  While  proceedings  under  that  statute 
:  in  common  practice,  (as  appears  in  that  col- 
on which  is  called  Duke's  Charitable  Uses,) 
will  find  it  stated,  that  in  certain  cases, 
»ugh  a  commission  might  issue  under  the  sta- 
an  information  by  the  Attorney  General  was 
setter  remedy.  In  process  of  time,  indeed,  it  was 
d  that  the  commission  of  charitable  uses  was 
he  best  remedy,  and  that  it  was  better  to  resort 
1  to  the  proceedings  by  way  of  information  in 
name  of  the  Attorney  General.  The  right 
h  the  Attorney  General  has  to  file  an  informa- 
is  a  right  of  prerogative  ;  the  King,  as  parens 
<Ky  has  a  right,  by  his  proper  officer,  to  call  upon 
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1827,       the  several  Courts  of  Justice,  according  to  the  natuie 

ATT.  cENEttAL  of  thcir  scvcral  jurisdictions,  to  see  that  right  is  done 

theMAYOR,&c.  to  his  subjects   who  are   incompetent   to  act  for 

ofDubhu.     themselves,   as  in  the  case  of  charities  and  oAcr 

cases ;  the  case  of  lunatics,  where  he    has  also  a 

special  prerogative  to  take  care  of  the  property  of 

a  lunatic  ;  and  where  he  may  grant  the  custody  to 

a  person  who,  as  a  committee,  may  proceed  on  behalf 

of  the  lunatic  ;  or  where  there  is  no  such  grant  the 

Attorney  General  may  proceed  by  his  information. 

I  take  this  case  to  be  one  which  falls  precisely 
within  the  description  that  I  have  mentioned.   I^k 
prehend  it  is  one  in  which,  according  to  the  practice 
of  the  ancient  law,  such  a  commission  as  this  whi^  ' 
is  to  be  found  in  the  Register,  might  have  issuM. " 
because  the  persons  who  collect  these  rates  ar^   ^ 
account  for  the  application  of  them,  and  to  apply  ti^^^ 
accordingly.     In  this  case,  one  part  of  the  que^^j-. 
arises  from  a  provision  in  the  Act  of  Parliament^   tim 
when  a  certain  sum  should  have  been  discharg'ed  i 
part  of  the  duties  should  cease ;  that  then  they  stodl/ 
be  no  longer  levied.     For  the  purpose  of  effectuatay 
this,  there  were  different  provisions  in  the  Act  cfL. 
Parliament,  and  amongst  others  a  direction  for  &  Jl 
application  of  a  certain  sum  in  the  reduction  oftUt^,  ' 
debt,  a  fund  constituted  for  the  purpose  of  moitf^ 
effectually  relieving  and  putting  an  end  to  this  deK  t^ 
as  soon  as  the  collection  of  rates  would  admit,  vi  m^^  ^ 
when  that  debt  was  perfectly  satisfied,  then  the  nttt  m^^Ai 
themselves  were  to  cease.     It  has  been  objectAK^i 
that  if  these  rates  had  actually  ceased  by  the  payment  luVa 
of  the  debt  which  they  were  appropriated  to  paj^lW^ 
then  the  persons  upon  whom  the  rates  had  becttl't^ 
levied,  or  against  whom  they  were  sought  to  be  \^ 
levied,  might  proceed  at  common  law  for  the  p\ir^  Iv 
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pose  of  defending  themselves  against  the  rates,  and       1827. 

if  the  rates  had  been  improperly  levied,  to  recover  ait.  general 

hack  what  was  so  levied;  and  they  urge  that  it  is  not  the  mayor,  &c. 

pretended  that  the  debt  is  actually  extinct,  but  that    «^^"Win. 

the  funds  had  not  been  applied  in  such  manner  as 

they  ought  to  have  been  for  the  purpose  of  the 

extinction  of  the  debt.     Supposing  the  debt  not  to 

he  extinct  by  the  collection,  have  not  the  persons 

upon  whom  the  rates  are  levied,  and  has  not  the 

Crown  on  behalf  of  those  persons  from  whom  they 

may  be  in  future  levied,  a  right  to  see  that  the  funds 

ire  properly  applied  according  to  the  directions  of 

flie  Act  ?     Now  how  were  they  to  be  applied  in  the 

gradual  extinction  of  the  debt?    In  paying  certain 

portions  of  it ;  in  creating  a  fund  which  should  operate 

hy 'degrees  to  the  extinction  of  the  principal  of  a 

portion  of  the  debt,    lessening  consequently    the 

interest  that  was  to  be  paid  out  of  the  same  fund, 

and  then  gradually  to  extinguish  the  whole. 

If  persons  are  entitled  to  the  benefit  of  a  trust  of 
•ny  description ;  for  instance,  persons  who  arc  inte- 
rested in  a  fund  which  for  a  certain  period  is  to  be 
applied  to  the  extinction  of  a  debt  ;'are  they  not  to 
have  aright  to  call  from  time  to  time  for  an  account, 
for  the  purpose  of  seeing  that  every  sum  as  it  has 
been  received,  should  be  applied  according  to  the 
erigency  of  the  particular  trust,  as  in  the  extinc- 
tion of  so  much  of  the  principal  of  the  debt  to  which 
it  could  be  applied,  and  consequently  in  extinction 
of  so  much  of  the  interest,  reducing  the  amount  of 
the  interest  by  degrees,  and  thus  ciFecting  the  earlier 
reduction  of  the  principal  of  the  debt  ?  Even  sup- 
pose the  Court  of  Commissioners  of  the  Public  Ac- 
counts have  a  right  to  take  the  accounts,  and  they 
find  that  monies  to  the  amount  of  near  40,000/.  have 


350  CASES  IN  THE  HOUSE  OF  LORDS 

^J^^     not  been  applied  according  to  the  terms  of  the  Act 
ATT.  GENERAL  of  Parliament,  is  it  the  same  thing  merely  to  call  fw 
theMAYOR,&c.  the  account  to  ascertain  the  default  of  that  sum  of 
iJubiiB.    40^000/.,  and  to  compel  the  proper  applieatioD,  even 
with  interest  ?  because,  if  it  had  been  applied  accord- 
ing to  the  directions  of  the  Act  of  Parliamenti  it 
would  have  operated  so  much  quicker  to  the  extiB^ 
tion  of  the  debt. 

Under  these  impressions,   I  confess   I  am  at  i 
loss  to  conceive  upon  what  ground  the  account  now 
sought  by  this  information  can  be  resisted.    That 
it  is  a  case  in  which  the  Mayor  and  Corporatioo 
of  Dublin,  are  accountable  persons  ; — ^in  which  an 
Act  of  Parliament  has  provided  particular  directioDi 
for  the  manner  in  which  they  should  apply  whit 
they  should  receive  under  the  authority  of  that  Ac^ 
is  not  a  question.     The  accounts  which  they  arc 
ordered  to  render  to  the  two  houses  of  Parlii* 
ment,  are  mere  accounts  upon  which  nothing  can  be 
done  but  as  the  two  HoUses  of  Parliament  miglit 
think  fit  to  direct,  when  one  House  of  Parliament 
might  proceed  one  way,  and  the  other  House  another 
M^ay.     And,  after  all,  if  one  House  were  to  appoint   . 
a  Committee  to  examine  into  these  accounts,  and 
to  inquire  of  the  persons  who  are  about  to  coma 
before  them,  as  it  were,  rendering  those  accounts, 
and  they  rendered  those  accounts,  what  could  the 
House  do  when  it  had  taken  the  accounts?  couU 
it  order  payment  ?  and  is  that  a  part  of  the  juris— ^ 
diction  of  the  House  of  Commons,  or  of  this  House, 
proceeding  as  a  House  of  Parliament,  and  not  as  i 
Court  of  Justice  ?    We  should  be  acting  against  the 
constitution  of  the   country,   if  we   assumed  any 
such  authority.    It  would  be  rather  extraordinary 
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pine  to  hold  that  either  House  of  Parliament,     Jf^ 
pendent  of  the  other  House  of  Parliament  and  att.  obneral 
>own,  can  act  for  any  legislative  purpose,  or  for  thcMAvot^c 
pui-pose  except  so  far  as  this  House  is  consti-     **^  i>"Win. 
i  a  Court  of  Judicature,  in  which  capacity  it 
t  act  as  a  Court  of  Judicature.    The  House  of 
imons,  for  certain  purposes,  is  capable  of  acting 
le  public  accuser,  but  the  House  of  Commons 
it  just  as  well  attempt  to  try  and  condemn  a 
on  whom,  according  to  the  usage  and  practice 
Parliament  they  thought  fit  to  impeach,  as  pro- 
l  in  the  manner  in  which  it  is  suggested  in  argu- 
t  they  might  proceed.     Those  who  constitute 
House  better  understand  the  constitution  of  the 
emment  of  this  country,  than  to  attempt  any 
1  proceeding.   ITiere  was  a  time  when  such  pro- 
lings  were   attempted,  but  the  result  was  the 
rthrow  of  that  constitution  of  which  the  House  of 
(imons  formed  a  part. 

conceive,  therefore,  that  with  reference  to  this 
3,  there  can  be  no  doubt  but  that,  in  default  of 

other  jurisdiction,  the  Court  of  Chancery  in 
and  had  the  jurisdiction  by  the  information  of 
Attorney  General,  with  or  without  a  Relator ;  for 
Attorney  General  might  have  filed  this  informa- 
i  without  a  Relator.  The  Relator  is  introduced 
perly  by  the  Attorney  General,  that  there  may 
k)me  person  responsible  for  the  cosfc  of  tlie  pro- 
dings,  if  finally  there  should  be  an  opinion  in 

Court  that  the  information  has  been  improperly 
tituted,  or  if  in  the  course  of  the  proceedings  it 
3uld  be  in  any  manner  improperly  conducted, 
is  for  the  benefit  of  the  subject  that  the  Attorney 
ineral  in  all  those  proceedings  provides  persons  to 
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1827.      be  responsible  as  Relators  in  the  information,  that 
ATr.  GENERAL  ^^^  Court  Hiay  award  against  them  what  the  Court 
theMAvoR,&c.  c^^ot  do  against  him.^ 
of  Dublin.        Under  these  impressions,  it  seems  to  me  that  it 
is  your  Lordships'  duty  to  reverse  the  decree  which 
has  been  pronounced ;  thit  the  accounts  which  have 
been   taken  before  the   Commissioners  of  PuUic 
Accounts,  have  been  taken  by  persons  who  had  no 
authority  to  take  the  accounts ;  that  the  result  of 
the  investigation   upon    the   subject,   amounts  to 
nothing,  except  as  it  aflfbrds  information  upon  the 
subject.     If,  in  fact,  the  Commissioners  had  juris- 
diction upon  the  subject,  still  I  conceive  that,  upon 
this  information,  the  Court  of  Chancery  originally 
might  have  proceeded  to  order,  that  that  which  the 
Commissioners  of  Public  Accounts  report,  should 
be  carried  into  execution ;  for  I  know  not  how  anj 
report  of  the  Commissioners  of  Public  Accounts, 
can  be  carried  into  execution,  but  by  means  of  the 
ordinary  courts  of  justice.     In  the  Act  framed  for 
passing  the  public  accounts  before  the  Commission- 
ers of  Public  Accounts,  even  with  respect  to  the 
public  revenue,  the  proceedings  to  enforce  the  pay- 
ment of  any  thing  that  may  be  due  in  relation  to 
the  accounts,  must  be  by  the  ordinary  proceedings 
in  a  court  of  justice.    I  therefore  think  your  Lord- 
ships ought  now  to  proceed  to  reverse  the  judgment 
(dismissing  the  information,  and  ordering  the  Relators 
to  pay  the  costs)  which  has  been  given  by  the  Courtof 
Chancery  in  Ireland,  and  to  direct,  on  the  contrary, 
an  account  to  be  taken  of  the  receipt  and  application 
of  the  duties  in  question,  according  to  the  exigen- 
cies of  the   particular  case ;    following  nearly  the 
terms  of  the  prayer  of  the  information,    I  reserve  the 
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consideration  of  costs^  until  it  shall  appear  what  is       1827. 
the  true  result  of  that  account ;  and  in  so  doing,  att.  general 
your  Lordships,  I  apprehend,  must  direct,  as  to  the  theMAY*oR,&c 
several  sums  of  money  which  have  been  received    ^^  i>ttWw. 
by  the  Corporation  for  the  duties  in  question,  that 
\   tin  inquiry  shall  be  made,  whether  they  have  been 
applied  according  to  the  terms  of  the  Act  of  Par- 
liament ;   particularly  in  creating  what  is  called  a 
isinking  fund^  and  in  the  application  of  the  money, 
^st  to  the  payment  of  the  interest,  and  then  in  the 
jreduction  of  the  principal,  in  the  very  words  pror 
'Vided  for  by  the  Act  of  Parliament.     If  the  result 
of  that  inquiry  should  be,  that  the  Corporation  of 
jDublin  have  not  applied  the  funds  according  to  the 
Act  of  Parliament,  it  will  remain  to  be  considered 
}n  what  manner  the  Court  of  Chancery  in  Ireland 
ahould  then  have  jurisdiction  upon  the  subject,  and 
would  be  able  to  proceed  to  do  justice.    In  what  I 
'propose  to  your  Lordships  to  do,  I  propose  to  pre- 
vent further  injustice,  supposing  injustice  to  have 
been  done.     How  far,  upon  the  report  of  the  ac-^ 
counts  to  be  taken  in  the  Court  of  Chancery,  the 
Corporation  of  Dublin  can  be  compelled  to  do  now 
letrospectively,  what  they  ought  to  have  done,  from 
tinae  to  time,  as  the  funds  came  to  their  hands,  may 
]^  a  question  of  considerable  difficulty,  considering 
fte  nature  of  a  Corporation,  and  the  funds  which 
Jnay  belong  to  a  Corporation ;  but  if  it  were  the 
pase  of  an  individual — if  an  individual,  being  a  trus- 
tee for  the  payment  of  a  debt,  and  receiving  funds 
for  the  payment  of  that  debt,  with  a  provision,  clear 
jtod  distinct,  in  the  deed  creating  the  trust,  that  out 
of  the  funds  so  reserved,  a  certain  sum  should  be  ap- 
^  |)lied  until  the  extinction  of  the  debt,  or  carried  to  a 

/     VOL.  !•  A  A 
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1827.       sinking  ftind,  or  applied  in  any  particular  way,  and 
ATT.  GBNBKAL  that  pcrson  so  intrusted,  did  not  think  fit  to  ob- 
^eMAY*oii.&c.  serve  the  directions    of   the  trust    under    which 
of  ihibun,    1j^  acts,  but  retained  that  money  in  his  own  hands, 
or  applied  it  for  purposes  to  which  it  was  not 
applicable ;  it  would  be  a  consideration,  according 
to  the  circumstances  of  the  case,  in  what  man- 
ner justice  should  be  done   to  the  persons  who 
were  injiu^d  by  such  a  misapplication  of  the  fimdi? 
It  might  be  in  the  shape  of  an  action  for  damagei^ 
or  in  the  Court  itself  charging  the  trustee  with  com- 
pound   interest,  according  to   the  nature   of  tic 
particular  case,  in  such  a  manner  as  to  do  justice 
to  the  persons  who  were  injured  by  his  misconduct 
That  is  a  subject  which  can  only  be  properly  en- 
tered into  after  the  account  shall  have  been  takeoi 
and  it  shall  be  shown  what  is  the  misapplicatiofi 
which  is  complained  of.    The  proceeding  appean 
imperfect  upon  the  report  of  the  Commissioners  of 
Public  Accounts,  and,  indeed,  the  Commissionert 
of  Public  Accounts  seem  to  have  felt  they  were 
toot  competent  to  the  undertaking,  although  the 
Lord  Lieutenant  had  thought  fit  to  refer  the  ae»    | 
count  to  them,  and   the   Corporation  of   Dublffl 
choose  to  come  before  them.    They  seem  to  have 
felt  themselves  not  competent ;  and  besides  that^ 
the  Corporation  of  Dublin  did  not  conceive  they 
were  bound  by  the  account,  for  in  their  answer  to 
this  bill,  they  object  to  the  account.     How  then 
can  it  be  said,  that  that  account  is  to  bar  these  pro- 
ceedings?   And  yet  that  is  the  ground  upon  wliick, 
as  I  understand  it,  that  information  was  dismissed. 
It  will  require  some  little  time  to  frame  an  order 
for  your  Lordships  to  make  upon  the  subject ;  but 
I  think  that  this  decree  ought  to  be  reversed,  and 


ON  APPEALS  AND  WRITS  OF  ERROR.  3BS 

that  directions  oagbt  to  be  given  upon  the  infor-      1827. 
mation  filed  by  the  Attorney  General.    I  also  think  ^tt.  obnbmii 
that  it  may  be  a  subject  of  inquiry  and  of  a  good  ^mavomm. 
deal  of  consideration,  in  what  manner  the  order    •'Do^ita. 
to  be  pronounced,  should  be  framed.    A  prece>- 
dent  cannot  be  obtdned,  and  therefore  die  House 
ttiust  endeavour  to  act  upon  that  which  the  justice 
of  the  partieular  case  requires,  without  the  assistance 
tliat  might  be  derived  from  other  similar  cases. 
In  that  case*  of  a  proceeding  under  a  special  Act 
<of  Ftoliament,  which  your  Lordships  thought  did 
liot  give  the  authority  assumed  in  the  case,  the  Court 
tof  Chancery  certaii^y  proceeded  upon  the  idea  of 
making    a  Corporation   responsible  for  the  acts 
which  had  been  done;   and  although  the  Corpo- 
ntion  itself  had  derived  no  benefit  from  those  acts 
#t  all  correspcmdent  with  the  sum  of  money  which 
liad  been  reported  to  be  due  from  them,  in  con- 
ftequence  of  what  had  been  done,  they  were  charged 
intii  that  amount  as  the  consequence  of  those  acts. 
I  cannot  but  consider  this  as  a  proper  proceeding, 
and  that  it  is  within  the  regular  jurisdiction  of  the 
CSowt  of  Chancery,  and  that  it  is  a  case  in  which 
ttie  Corporation  of  Dublin  nught  be  charged  out  of 
their  general  fimds,  to  make  good  the  loss  to  that 
(iiticular  fund   by  the  misapplication  complmned 
ot    It  appears  to  me,  that  the  subject  ought  to  be 
reserved  for  future    consideration.     The  account 
^.  (Night  to  be  simply  directed  according  to  the  pro- 

J  .  Prions  of  the  Act  of  Parliament,  reserving  all  fur- 
tter  directions,  until  the  result  of  the  account  shall 
I"   1m  ascertained. 

•  The  Corporation  of  Ludlow  v.  Oreenkouse^  in  which  Lord 
Itfdefdale  expresses  a  douht  whether  a  Court  of  Eqmty  can  award 
jj^tpcnwitioa  in  the  nature  of  danrnges  for  a  breach  of  tniit«  Ante, pi 58. 
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1827.  The  Lo7^d  Chancellor. — I  propose  to  postpone  the 

ATT.  GENERAL  furtHcr  consideration  of  this  case  till  Monday  next 

thcMAYOR,&c.  It  appears  to  me  to  be  extremely  desirable  that  my 

of  Dublin,    noble  and  learned  friend  would  be  pleased  to  sketch 

out,  in  some  degree,  the  order  which  ought  to  be 

pronounced ;  because  one  great  difficulty  I  have  had 

in  the  consideration  of  this  case  has  been^  what  we 

are  to  do  in  enforcing  the  payment  of  what  shall 

appear  to  be  the  balance  of  the  account  taken  with 

respect  to  the  Corporation.    My  noble  and  learped 

friend  seems  to  think  that  we  ought  to  reserve  the 

question  whether  we  can,  or  cannot,  effectuate  our 

decree.     That  is  a  point  which  is  deserving  of  some 

consideration  before  we  make  the  decree. 


The  Earl  of  Eldon. — ^The  mere  question  here 
is,  whether  the  Lord  Chancellor  of  Ireland  did  right 
loth  May,  in  having  dismissed  this  information,  and  having 
dismissed  it  with  costs.  There  was  no  place  f(ff 
much  argument  on  the  question,  whether,  regard 
being  had  to  the  nature  of  the  case  stated  in  tius 
information,  the  Court  of  Chancery  had,  or  had  not, 
a  jurisdiction.  The  Lord  Chancellor  of  Ireland  being 
of  opinion,  that  if  the  Court  of  Chancery  had 
jurisdiction  independently  of  tlie  circumstances 
which  formed  the  ground  of  the  decision,  yet  there 
are  peculiar  circumstonces  in  the  case  that  would 
deprive  the  court  of  its  jurisdiction. 

When  this  case  was  argued  at  the  bar,  two 
cases  were  cited,  which  had  been  heard  in  the  Court 
of  Chancery  in  England,  one  before  myself,  the  case 
of  The  Attorney  General  v.  Browne,  and  another,  I 
believe,  by  the  present  Master  of  the  Rolls,  The 
Attorney  General  v.  Heelis ;  and  it  is  but  fit  to  state 
that  although  I  was  of  opinion,  in  that  case  of  Tk 
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Aitarney  General  v.  Browne y  that  the  purpose  for  1827. 
^hich  certain  tolls  were  appropriated,  was  a  pur*  at^T^)^ 
pose  that  made  the  establishment  of  those  tolls,  an  ^^ukxo^iku 
lestablishment  for  a  charitable  use,  I  was  of  opinion  ^  ^«»*^^ 
it  was  not  necessary  that  it  should  be  a  charitable 
use,  to  give  the  Court  of  Chancery  jurisdiction  upon 
the  subject.  But  my  judgment  in  that  case  pro- 
ceeded upon  this  ground:  that  the  court  had 
m  jurisdiction  to  call  upon  persons  intrusted  with 
the  application  of  those  tolls,  which  were  granted 
for  the  purpose  of  supporting  banks  to  protect 
tbe  land  from  the  inroads  of  the  sea.  I  thought 
tliat  the  Court  of  Chancery  had  a  right  to  direct 
an  account  of  those  tolls  to  be  taken.  The  authority 
of  that  case  is  considerably  weakened  by  the  opiniou 
given  by  the  present  Master  of  the  Rolls,  then 
Vice  Chancellor,  in  the  case  of  The  Attorney 
Ceneral  v.  Heelisy  inasmuch  as  the  reasons  on  which 
-be  proceeded,  were  considerably  different  from 
those  on  which  the  judgment  was  founded  which 
I  thought  myself  bound  to  give,  in  the  prior  case  of 
The  Attorney  General  v.  Browne. 

The  Lord  Chancellor  of  Ireland,  in  the  present 
case,  was  of  opinion  that,  inasmuch  as  the  Act  of 
Fkurliament  had  directed  the  accounts  to  be  laid 
before  the  Lord  Lieutenant  of  Ireland,  and  before 
Ftoliament  or  before  the  Commissioners  of  Public 
Accounts,  that  such  a  direction  constituted  another 
jurisdiction,  and  that,  therefore,  the  Court  of  Chan- 
cery had  no  jurisdiction  upon  the  subject.  To  the 
industry  of  a  noble  and  learned  Lord,*  we  are 
indebted  for  having  established,  in  what  he  stated 
for  your  Lordship's  consideration,  that  old  author- 
ities justifi^  hilU  in  saying  that  a  writ  of  account 

■     .      -       **  Lord  Radesdale. 
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1827.       might  be  brought,  according  to  the  old  forms  of  tiie 
KTT.  GENERAL  law,  for  thc  puiposc  of  calling  such  parties  to  ac- 
tbeMAYOR,&c.  count,  and  he  reasoned  satisfactorily,  at  least  to  my 
of  Dublin,    humble  judgment,  that  if  a  writ  of  acconnt  could 
have  been  maintained,  a  suit  in  Chancery  would 
be  also  capable  of  being  maintained,  unless  the 
jurisdiction  of  the  Court  was  expressly,  or  by  ne- 
cessary implication,  taken  away. 

The  Lord  Chancellor  of  Ireland,  adverting*  to  that 
case  of  The  Attorney  General  v.  Browne,  stated, 
that  according  to  the  facts  embodied  in  the  report 
of  the  case,  it  appeared  that  there  was  no  otlier 
jurisdiction,  and   that  the   Court  of  Chancery  in 
England  probably  was  induced,  by  that  circumstance, 
to  think  there  must  be  a  remedy  somewhere,  and 
that  therefore  the  Court  of  Chancery  was   com- 
petent  to  decree  the  account  which,  in  that  case, 
the  Court  directed  to  be  taken.     I  am  most  clearly 
of  opinion,  that,  admitting  the  Act  of  Parliament  or* 
dered  this  account  to  be  laid  before  the  Lord  Lieu* 
tenant,  who  is  to  lay  the  account  before  Parliamrat, 
and  that  the  Commissioners  of  Public  Accounts, 
have  some  authority  likewise  in  taking  such  ac- 
counts, that    this    provision  does    not    oust  tiie 
jurisdiction  of  the  Court  of  Chancery,  because  that 
jurisdiction  cannot,  in  my  judgment,  be  taken  vmj 
but  by  express  words,  or  by  words  creating  a  necea* 
sary  implication  to  that  effect ;  and,  in  every  view 
which  I  can  take  of  this  case,  I  cannot  imagine  why 
the  direction  that  the  Lord  Lieutenant  should  be 
informed  of  the  state  of  the  accounts,  and  that  thft- 
Commissioners  of  Public  Accounts  should  look  into^ 
these  matters,  and  that  Parliament  should  have  tha 
accounts  laid  before  them,  should  have  such  aa 
effect.    It  appears  to  me  that  those  are  measures 
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rather  ancillary  to  the  jurisdiction  of  the  Court  of      iWT. 
Chancery  than  measures  to  oust  the  Court  of  Chan-'  ^tt.  g&n^iu^. 
eery  from  its  jurisdiction.     Upon  the  whole,  I  can-  tbenAvoiMkf. 
not  entertain  a  doubt  that,  in  this  case,  the  Court  of    ^^  ^^^^va. 
Chancery  has  a  jurisdiction  which  has  not  beeu 
taken  away  by  any  enactment  contained  in  this  Ad; 
of  Parliament  regulating  those  Institutions  to  whicji 
it  refers.    My  opinion  is,  that  in  this  case  the  Court 
of  Chancery  having  jurisdiction,  the  bill  ought  not 
to  have  been  dismissed. 

I  have  prepared,  with  the  assistance  of  my  noble 

and  learned  Friend,  some  minutes  of  the  judgment 

which  r  propose  to  your  Lordships  to  pronounce.. 

I    have   likewise  been   furnished   by    the  partief 

•with  other  minutes,  in  which  notice  being  takea 

that  the    costs    which   were  given  by  the  Iiord 

Chancellor  have  been  paid  into  the  Bank,  thos^ 

minutes  provide  for  the  repayment  of  those  costs^ 

which  certainly  ought  not  to  have  been  paid  if  the 

bill  ought  not  to  have  been  dismissed,  and  they 

further  provide  for  the  costs  of  this  appeal.    With 

respect  to  the  former  costs,  I  do  not  apprehend  it 

is  necessary  for  your  Lordships  to  say  any  thing 

upon  the  subject,  because  if  you  reverse  the  Lord 

Chancellor  s  decree,  it  will  be  of  course  on  ap^ 

plication  that  an  order  will  be  made  to  have  those 

costs  paid  back  again.    With  respect  to  the  costs 

of  this  appeal,  it  being  an  appeal  from  the  decision 

<rf  the  Lord  Chancellor  of  Ireland,  it  is  not  accor^ 

ding  to  the  usage    of  your  Lordships'  House    to 

give  such  costs.  I  should,  therefore,  upon  the  wholQ 

•ubmit  to  your  Lordships,  that  the  minutes  which 

I  have  now  in  my  hand  should  form  the  judgment 

of  your  Lordships.     For  the  purpose  of   taking 

care  that  there  should  be  no  alteration,  her^tcfi 
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^27.      perliaps  it  will  be  proper  that  the  parties  should  have 
ATT.  GEN£RAL  ail  opportuiiity  of  seeing  these  minutes  which  are 
•ihft  MAYoR^c.  "now  put  upon  your  Lordships'  table  ;    and,  in  case 
of  Dubim.     jjothing  is  said  in  the  course  of  the  morning  to  in- 
duce your  Lordships  to  alter  them,  I  propose,  with 
the  leave  of  the  House,  to-morrow,  to  move  that 
the  decree  should  be  reversed,  and  that  the  judg- 
ment of  this  House  should  be  conformable  to  those 
minutes. 

Lord  Redesdale. — Having  already  given  my  ojh- 
nion  with  respect  to  this  case  at  lengtli,  I  will  not 
trouble  your  Lordships  further  upon  the  subject 
My  opinion    perfectly   concurs    'mth   that    of  the 
noble   Lord   who  has  just  addressed  you.     Witii 
respect  to  the  costs  in  the  cause,  your  Lordships 
often,  in  reversing  a  decree,  are  in  the  habit  of 
giving  further  directions  to  the  Court  of  Chancery, 
and,  in  order  to  carry  your  order  into  executuHi, 
to  direct  the  repayment  of  costs.    The   minutes 
which    have   been    proposed    are  framed  with  a 
considerable  degree  of  particularity  from  the  Act 
of  Parliament  under  the  authority  of  which  the 
particular  revenues  were  raised.    They  are  very 
minute,  and  therefore,  I  think  it  is  proper  that  the 
parties  should  have  an  opportunity  of  looking  at 
them  before  they  are  finally  made  the  order  of 
the  House,  because  it  is  possible,  in  going  through 
an  Act  of  Parliament  containing  a  vast  varie^ 
of  provisions,  something  may  have   escaped  not* 
withstanding  the  attention  I  have   given  to .  the 
minutes,  and  they  may  not  be  expressed  with  perfect 
accuracy.     My  object  was  to  make  an  order  for  the 
purpose  of  carrying  into  execution  the  particulai 
provisions  of  the  Act  of  Parliament  as  I  found  them 
in  the  Act. 
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Ordered  and  adjudged^*  that  the  decree  complained  of  be  atc  oxmebai. 
reversed^  and  it  is  declared  that,  by  the  terms  of  the  Act  of  the  thtMiroi^&c* 
19tih  Geo.  III.  intituled,  "  An  Act  for  the  better  supplying  of     of  l>«Wlu.  * 
the  city  of  Dublin  with  Water,"  the  Respondents  are  bound    «mLm| 
CD  account  for  and  apply  the  several  rates  and  rents  in  the  said         1827. 
Act  mentioned  in  the  manner  expressed  in  the  said  Act,  so 
hr  as  the  said  Act  relates  to  such  rates  and  rents  respectively. 
And,  it  is  further  ordered,  that  it  be  referred  to  one  of  the 
Masters  of  the  Court  of  Chancerv  in  Ireland  to  take  an*  account 
eif  all  sums  of  money  received  by  the  sdd  Respondents,  or  by 
ttj  person  or  persons  by  the  order,  or  for  the  use,  of  the  said 
Respondents  in  each  year,  from  the  time  of  the  passing  of  the 

• 

Itaid  Act,  for  or  in  respect  of  the  rates  and  rents  granted  by 
IIm  said  Act,  and  of  the  application  thereof  respectively  in  each 
jfMr,  and  particularly  of  the  expenses   incurred  by  the  said 
R^ondents  in  each  year,  in  making  reservoirs  and  laying  cast 
klm  or  metal  main  and  service  pipes,  or  other  alterations  and 
hsyionments  authorized  by  the  said  Act,  and  to  state  the 
Msnces  of  such  account  appearing  at  the  end  of  each  year  re- 
spectively ;  and  also  an  account  of  all  sums  of  money  which  the 
httd  Respondents  borrowed  at  interest  upon  the  credit  of  the 
Mes  and  rents  granted  by  the  said  Act,  and  by  the  Acts  therein 
Ifrited,  and  which  were  necessary  for  the  purpose  of  making 
isA  reservoirs  and  laying  such  <;ast-iron  or  metal  main  and 
tftfiee  pipes ;  and  also  an  account  of  the  several  demises  or 
tertgages  of  the  said  rents,  or  any  parts  thereof  for  such  pur«- 
'.  feies,  and  of  the  costs  of  such  demises  or  mortgages,  and  to 
^iribom  such  demises  or  mortgages  have  been  made,  and  for 
f  *^Aat  sum  or  sums  respectively ;  and  whether  such  sum  or  sums 
^  of  BHmey  so  borrowed  exceeded  or  fell  short  of  the  several  sums 
^  lltiisrized  by  the  said  Act  to  be  borrowed  in  the  several  years 
~  wicin  mentioned  respectively.    And   it  is  further  ordered, 
.  ttst  the  said  master  do  inquire  and  report  the  nature  and  par- 
(Seiilarsof  the  debt  of  67,8001.  in  the  said  Act  mentioned,  and 
leriHiom  such  debt  was  due  and  how  incurred,  and  at  what  rate 
^4rates  of  interest,  and  whether  a  fund  has  been  duly  provided 
iemding  to  the  directions  in  the  said  Act  for  redeeming  and 
iBiidiarging  the  same,  and  all  such  further  sum  and  «um8  and 
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1827.         money  as  have  been  borrowed  for  the  purposes  and  within  the 
^'"""'^^^    ^  .    several:  periods  authorized  by  tlic  said  Act:  and  whether  the 

ATT.  GENEHAL  ^  ^        ,  .  .  ,  r* 

V.  treasurer  and  treasurers  for  the  time  being  of  the  said  RespoQ!' 

ofDublit).^    ^^^^  ^^^^  annually  retained  out  of  the  rates  or  tents  granted 
by  the  said  Act,  the  sum  of  20002.  together  with  auck  sun  or 
sums  of  money  as  would  be  equal  to  the  interest  on  all  snd 
sum  and  sums  of  money  as  have  been  borrowed  under  the  pfo* 
visions  of  the  said  Act ;  and  whether  all  such  sum  and  sums  of 
money  by  the  said  Act  directed  to  be  so  retained  have  bee^ 
appropriated  and  applied  as  a  sinl^ing  fund  to  pay  off  and  dii^ 
charge  the  said  sum  of  6798OO/.  and  all  such  other  sum  ^W| 
sums  of  money  as  have  been  borrowed  under  the  provisiot^^^^ 
the  said  Act;  and  whether  all  such  sum  and  sums  of  mon^ 
directed  to  be  retained  and  appropriated  have  been  for      /^ 
purpose  laid  out  in  purchasing  securities  granted  or  pass^^  , 
the  debt  and  debts  in  the  said  Act  mentioned,  or  any  c^^^ 
debt  or  debts;  and  whether  all  such  interest  money  %^  ^ 
become  due  and  owing  on  all  the  securities,  sum  and  ^iuqh^ 
money  so  purchased  in,  paid  off,  or  discharged,  has  aii</  ^ 
been  applied  in  aid  of  the  said  sinking  fund,  according  toti$  ^> 
directions  of  the  said  Act,  or  whether  the  whole  or  w/tt/jL// 
what  part  or  parts  of  such  sum  and  sums  of  money  has  orlwi  Kj^ 
not  been  applied  as  directed  by  the  said  Act,  and  how  the  saoi  L  ^ 
respectively  has  or   have   been  ^plied.     And   it  is  iiirtk  ft^^  ^ 
ordered,  that  the  said  Master  do  inquire  and  report  wbete  m^^ 
the  treasurer  and  treasurers  of  the  said  Respondents  has  v  Itntbe 
have  kept  such  separate  and  distinct  accounts  as  directed  hjAl  pa  of 
said  Acts  of  the  receipts  and  produce  and  amount  of  tlientt* 
and  rents  granted  by  the  said  Act,  and  received  under  aod  If 
virtue  thereof,  and  has  or  have  paid  and  applied  such  part  V 
balance  thereof  as  from  time  to  time  remained  after  the  retHi* 
tion  of  the  several  sum  and  sums  of  money  directed  tokl 
otherwise  applied,  as  in  the  said  Act  mentioned,  in  payment  if 
tlie  interest  from  time  to  time  due  on  the  money  mentionedil 
the  said  Act  to  be  then  due  and  owing  or  borrowed  under  di 
authority  of  the  said  Act,  and  in  laying  down  cast-iron  ei 
metal  main   and  service   pipes,    or  otherwise   making   s^di 
additional  alterations  and  improvements   in  the  works  in  the 
said  Act  mentioned,  ctnd  in  increasing  the  sinking  fund  create! 
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the  said  Act;  and  whether  any  deduction  has  been  made         ISStT. 

n  the  said  rates  and  rents^  save  for  collecting  the  same,  and^  att.  asmiuL 

tty,  what  deduction  and  on  what  ground;  and  whether  any  ^ 

plus  has  been  at  any  time  or  times^  and  when,  received  by     oiDiMim!^' 

*  taid  Respondents,  or  on  their  accovnty  more  than  had  been 

'^  time  to  time  duly  expended  as  directed  by  the  said  Act : 

4. whether* Buch  excess  has  at  any  time  or  times,  and  wheQ, 

^^ed  the  sum  of  500!. ;  and  whether  such  excess  has  been 

^  time  to  time  added  to  the  sinking  fund  created  by  the  said 

%  and  paid  and  applied  in  like  manner  as  the  said  annual 

II  of  20002.  is  by  the  sud  Act  directed  to  be  applied ;  and 

ether  the  whole  of  the  sum  and  sums  of  money  due,  as  in  the 

!  Act  mentioned,  and  borrowed  under  the  authority  of  the 

Act,  has  been  fully  paid  and  discharged ;  or  whether  any 

nrhat  parts  or  part  thereof  r^nain  or  remains  due  and 

g^  and  to  what  amount,  and  why  the  same  have  or  has  not 

paid  or  discharged.    And  it  is  further  ordered,  that  the 

IMaster  do  take  an  account  of  the  costs,  charges  and 
xises,  in  preparing,  drawing,  obtaining,  and  passing  the 

Act,  and  certify  whether  thes^me  have  been  paid  and 
barged,  and  when  and  in  what  manner;  or  whether  any 

'What  parts  or  part  thereof  remain  or  remains  due  and 
MUd,  and  for  what  reason.    And  it  is  further  ordered,  that 

B«id  Master  do  inquire  and  certify  whether  the  several 
^onal  works  and  improvements  intended  to  be  provided 
^  the  said  Act  have  been  completed,  or  whether  any  and 
»^  of  such  works  and  improvements  have  not  been  com- 
Mbed,  and  why  the  same  have  not  been  completed,  and  what 
HaiDf  to  be  done  in  respect  thereof,  And  in  case  any  of 
A  works  and  improvements  have  not  been  completed,  it  is 
Ither  ordered,  that  the  said  Respondents  be  at  liberty  to  lay 
tmt  the  Master  such  statement  as  they  may  be  advised  to 
ike  respecting  the  same ;  and  that  the  said  Court  do  all 
eh  tiungi  as  shall  be  necessary  to  carry  this  Order  and 
igioaiX  into  execution;  reserving  to  the  said  Court  the 
isideMJon  of  further  directions,  and  the  costs  of  the  suit, 
il  after  the  Master  shall  have  made  his  Report. 
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IRELAND. 
(court  of  chancbry.) 


William  Montgomery 


AppeUn 


Resptmk 


James  Miles  Reilly,  and  Emily  ^ 
Georgina  Susanna,  his  Wife,  John  1 
Reilly,  Emily  Maria  Catherine  j  - 
Reilly,  Jambs  Miles  Reilly,  the 
Younger,  Jane  Hester  Reilly, 
and  Theodosia  Harriet  Reilly, 
(Infants,  by  the  said  James  Miles 
Reilly,  their  Father  and  next 
Friend,)  the  Honourable  Georgina 
Charlotte  Emilia  Hannah  Mont- 
gomery, Widow,  the  Reverend  Ed- 
ward Montgomery,  Clerk,  Arthur 
Hill  Montgomery,  John  Charles 
Montgomery,  Francis  Octavius 
Montgomery,  George  Augustus 
Frederick  Sandys  Montgomery, 
William  Edmond  Reilly,  and  the 
Right  Honourable  Robert  Ward, 

A,  being  a  younger  child,  becomes  entitled,  upon  the  del 
her  father,  by  his  appointment  under  a  marriage  settki 
to  /.,  as  a  portion  charged  on  lands,  and  to  ISOOL 
his  will,  charging  only  his  personalty.  The  other  yo 
children  become  entitled  to  similar  portions  and  beq 
The  widow  was  entitled  to  a  jointure  under  the  aetds 
and  plate  and  household  furniture  under  the  will.  S 
eldest  son,)  enters  upon  the  estate  under  the  limitatic 
the  settlement,  and  being  in  possession,  carries  on  i 
respondence  on  the  subject  of  an  increase  of  the  jointi 
the  widow,  and  the  portions  of  the  younger  children, 
Wo  a  common  friend  of  the  family,  acting  as  the  agi 
U.  as  well  as  the  widow  and  younger  children.  In  the  c 
of  this  correspondence,  he  proposes,  by  letter,  on  o* 
conditions  to  increase  the  portions  of  his  brothers  and 
and  the  jointure  of  his  mother,  and  gives  directions  ft 
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of  his  brotl^ers  to  pay  the  increased  jointure,  and  the  interest      ^ .  1 827.i 
vpon  the  increased  portions,  which  is   done  accordingly. 
After  the  interest  had  been  paid  for  one  year,  a  treaty  of 
narriage  was  commenced  between  A.  and  C,  who  applied       bbilly 
to  the  common  friend  to  ascertain  the  amount  of  A's  fortune,     ""*  othen. 
and  was  informed  by  him  of  the  correspondence  with  B., 
ind  that  he  had  authority  to  state*  that  40001.  was  the 
imount  of  A's  portion,  to  be  secured  on  B's  estate.    Upon 
the  faith   of  this  communication,  A.  and  C.  intermarried. 
The  interest  upon  the  increased  portion  was  paid  by  the 
agent  of  B.,  to  A.  and  C,  for  three  years  after  the  marriage, 
Bt  in  the  mean  time,  had  possessed,  in  consequence  of  the 
correspondence,  part  of  the  personalty  which  belonged  to 

.  the  widow  and  younger  children  under  the  will ;  and  had 
received,  without  objection,  accounts  from  his  agent,  in- 
dading  the  allowances  paid  to  the  widow  and  to  younger 
children  by  way  of  interebt  upon  the  increased  portions* 

UpoD  a  bill  by  A.  and  C.  to  enforce  the  payment  of  the  in- 
creased portion,  to  which  the  widow  and  the  other  younger 
ddidren  were  defendants,  and,  by  their  answers,  submitted  to 
perform  the  conditions  on  which  the  increase  of  portion  and 
jointure  was  proposed. — Held,  that  the  effect  of  the  corres- 
pondence, with  ail  the  circumstances  of  the  case,  amounted 
to  an  agreement  which  a  Court  of  Equity  ought  to  enforce. 

In  the  letter  on  which  the  husband  and  wife  relied  aa  tlie 
agreement  in  consideration  of  marriage,  B.  says  : — '^  I  can 
never  be  reconciled  to  the  marriage,  &c."  Then  he  proceeds 
to  speak  of  the  arrangement  between  him  and  his  family, 
and  repeats  his  part  of  the  agreement  as  to  the  younger  chil- 
dren : — ^^  4000(.  each  to  be  secured  on  certain  lauds ;  my 
rister*s  to  be  secured  to  herself  for  life,  then  among  her 
children,  &c.''  After  stating  the  conditions  for  this  increase 
of  portion,  he  concludes  : — ^^  This,  I  think,  is  an  abstract  of 
the  agreement,  and  when  put  into  the  form  of  a  deed,  if 
anented  to  by  them,  I  am  ready  to  execute  at  any  time.'' 
And  he  adds : — ^^  I  will  not  entangle  myself  with  Mr.  J.  R. 
(the  husband.)  If  this  match  goes  on,  I  will  neither  meddle 
aor  make  with  it  or  their  settlements." 

Whether  such  a  letter,  written  before  the  marriage  to  W.,  the 
cooimon  friend,  and  in  the  circumstances  before  mentioned, 
eoold  be  enforced  as  an  agreement  in  consideration  of 
ttirriage. — Quuere. 

Hugh  Montgomery,  being  seized  in  fee  of 

lnd«  in  the  county  of  Down,  by  indentures  dated 


# 
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1827.      the  1st  of  June,  1782,  and  executed  previously  to 

MONTGOMERY  ^is  intermarriage  with   the  Respondent,  Georg^ 

REiLLv,      Charlotte  Emilia  Hannah  Montgomery,  limited  the 

and  others,    lands  to  the  use  of  himself  for  life,  with  remainder 

to  his   first   and  other  sons  in  tail;    and  by  the 

settlement  reserved  to  himself  a  power  of  ebargk^ 

the  lands,  by  will  or  deed,  with  a  sum  of  5O0(R,« 

a  provision  for  the  younger  children  of  the  marriagi^ 

and  a  further  power  of  charging  800/.  for  the  same 

purpose. 

The  marriage  took  effect  in  the  year  1 782,  and 
there  were  issue  of  the  marriage,  living'  at  tiie 
death  of  Hugh  Montgomery,  eight  children; 
namely,  the  Appellant,  his  eldest  son  and  heir  it 
law;  tiie  Respondents,  Emily  G.  S.,  the  Reverend 
Edward  Montgomery,  Arthur  Hill,  John  Charibi 
Francis  Octavius,  and  George  Augustus  Frederidi 
Sandys,  and  Hugh  Bernard  (since  deceased) ;  of  whma 
Francis  Octavius  and  George  Augustus  Frederick 
Sandys  were  infants  at  the  time  when  the  cause  was 
heard,  but  Francis  Octavius  is  since  of  age. 

Hugh  Montgomery,  on  the  29th  day  of  Septem- 
ber 1801,  made  his  will,  and  thereby  gave  to  each  of 
his  younger  children,  1,500/.  to  be  paid  by  his  execu- 
tors,  without  interest,  on  the  day  of  their  respec- 
tively attaining  the  age  of  twenty-one  years ;  and, 
after  reciting  that  his  estate  of  Rosemount  stood 
charged  with  the  sum  of  5000/.  for  younger  childrai, 
he  directed  that  the  said  sum  should  be  equally  & 
vided  among  them,  share  and  share  alike;  and, 
after  reciting  that  he  had  a  power  to  charge  his 
estate  with  800/.,  he  directed  that  the  same  should 
be  divided  among  them,  share  arid  share  alike;  and 
also  that  the  overplus  of  the  rents  and  profits  of  the 
estates  which  he  held  in  fee,  after  paying  the  interest 
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>f  his  bond  and  judgment  debts,  should  be  paid  to       1^27. 
ids  wife,  for  the  education  and  maintenance  of  his  montgomerv 
ganger  children,    until  they  should  respectively      rkilly, 
Ittain  their  majority,  when  the  interest  of  the  1 ,500/.    '^  ***'^*'*- 
ffiould  be  paid,  out  of  the  surplus,  to  each  of  them ; 
■cd  he  bequeathed  all  the  plate  and  household  fumi- 
fare  he  might  die  possessed  of,  to  his  wife,  and  de- 
I3ared,  that  it  was  his  intention  his  personal  property 
Arould  go  in  discharge  of  his  debts  in  the  first 
instance,  except  the  bequest  to  his  wife.     This  will 
Ires  attested  by  two  witnesses. 
*  In  the  year  1807,  after  making  his  will,  Hugh 
jHbntgomery  purchased  lands,  the  purchase-money 
1^  which  was  15,750/.    This  having  made  an  altera- 
IKtm  in  the  nature  and  circumstances  of  his  property, 
i^e  determined  on  making  a  further  provision  for  his 
^unger  children  by  a  charge  on  this  lately-pur- 
elmsed  estate,  and  expressed  his  intention  of  doing 
n  to  his   friend,  William    George  Wakely,    He 
fied,  however,  without  having  fulfilled  his  intention, 
on  the  31st  day  of  March,  1815,  leaving  his  children 
before  mentioned,  and  his  widow,  surviving. 

At  the  time  of  the  death  of  Hugh  Montgomery, 
the  Appellant,  and  Hugh  Bernard,  the  Respondents 
Emily  G.  S.,  Edward  and  Arthur  Hill,  were  adults ; 
wSl  the  other  children  were  minors. 

The  Appellant,  immediately  on  the  death  of  his 
fiUher,  entered  into  possession  of  the  settled  and 
unsettled  estates ;  the  former  (exclusive  of  the  man- 
rion-house,  demesne,  and  some  in  the  Lough  of 
Strangford)  were  of  the  yearly  value  of  about  2,825/.; 
the  latter  of  the  yearly  value  of  2,275/. 

Shortly  after  the  death  of  Hugh  Montgomery, 
William  George  Wakely  (who  was  an  intimate 
friend  of  the  family)  communicated  to  the  Af^llanl 
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the  intentions  of  Hugh  Montgomery  relative  t& bis 
younger  children ;  and  the  Appellant  on  that  oc- 
casion expressed  his  determination  to  carry  his  &- 
and  others,  thcr's  intention  on  that  subject  into  effect,  and  to 
make  up  the  fortunes  of  his  younger  brothers  and 
sister  5.000/.  each* 

This  led  to  a  correspondence  on  the  sabjed 
between  the  Appellant  and  W.  G.  Wakely,  in  tlie 
course  of  which  letters  were  written  containing  pw- 
sages  to  the  effect  following :  — 

On  the  25th  July,  1816,  Mr.  Wakely  addressedi 
letter  to  the  Appellant,  who  was  then  in  LoDdoo^ 
in  which  he  says,  "  Your  letter  did  not  reach  ne 

as  soon  as  it  might :  you  need  make  no  apolc^ 

to  me  for  writing  freely  on  your  family  afiain 
"  Before  I  have  any  communication  with  Grey  AIk 

bey,  let  us  first  completely  understand  what  it 
^^to  be  done  and  expected;    then  I  shall  be  ahi|^ 
"  to  answer  the  questions  put  to  me.     You  exp^a^ 

your  mother,  brothers  and  sister,  to  convejr    u 
"  you  their  claim  on  Lord  Bangor  s  money :  *  do  "^goi 

mean  the  whole  of  it  present  and  to  come  ?    ISfcup. 

pose  this  agreed  on,   how  are  you  to  man^^ 

with  the  minors?    Your  first  determination      im 
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*  The  Appellant's  mother,  the  Respondent  the  Honourable  Oecsupii  J^ 
Charlotte   Emilia    Hannah   Montgomery,   was   the  youngest  c/ £^ 
three  sisters  of  Lord   Bangor :    in  the  event  of  his  dying  intei^  fl/ 
and  without  issue,  (an  event  which  from  his  advanced  age,  and  l» 
ing  been  forty-five  years  a  lunatic,  was  almost  certain)  she  wodd^I 
she  survived  him,  be  entitled  to  a  distributive  share  of  his  peniiidl  Wr  ^ 
property.      The  amount  of  that  personal  property  appeared  at  h  W^ 
time  of  the  examination  of  witnesses  in  this  cause,   to  be  alwA  |4  c 
300,000/. ;  and  that  the  share  of  that  sum,  to  which  the  Respondd^ 
Georgina  Charlotte  Emilia  Hannah  Moutgojnery  would  be  entitU, 
was  one-sixth,  with  the  chance  of  being  increased  by  the  death  i 
either  or  botb  of  her  two  surviving  unmarried  sisters,  to  one»fifUi  9 
one-fourth*  t^^ 
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"  800/.  a  year  for  your  mother,  and  5,000/.  each  for       1827. 
^  younger  children."      He  requests  him  to  be  ex-  „o«TGoiiii»r 
plicit  on  the  subject,  and  states  that  the  Appellant's         *"* 
idother  had  expressed  her  surprise  that  he  had  not    aodothen. 
aecuted  a  deed  according  to  his  first  proposal. 
He  then  presses  for  a  final  adjustment  of  the  bu- 
ibess,  and  says,  ^^  It  is  natural  that  your  family 
"  should  wish  the  business  finally  settled  as  far  as 
'•  it  can  be ;    delay  to  your  sister  would  be  very 
"prejudicial ;"    and  adds,  "  you  are  now  the  fa- 
ther of  your  family,  and  it  is  well ;   for  God  has 
'  ^  blessed  you  with  a  clearer  understanding  than  falls 

*  to  the  lot  of  most  people,  which  will  help  you  to 
'  settle  these  matters  as  nearly  as  possible  in  the 
"way  you  wish."  And  he  concludes  by  saying, 
'^  I  do  not  mean  to  write  to  the  North  till  I  hear 
"fipom  you,  as  I  never  understood,  from  any  of  the 
"  fiunily,  that  you  had  fully  explained  your  wishes 
^and  intentions  to  any  of  them.  I  think  I  under- 
"  stood  you  myself;  but  your  answer  to  those  ques- 
**  tions  will  remove  all  possibility  of  doubt.** 

To  this  the  Appellant  replied  by  a  letter,  dated 

*  London,  29th  July,  1816,"  in  which  he  says 
**  Your  kindness  emboldens  me  to  make  one  pro- 
'*  posal  to  you,  which  I  trust  will  convince  you  of 
^  my  readiness  to  come  to  a  conclusion,  and  to  do 
^  every  thing  that  is  fair  and  honourable  towards  my 
*'  fiunily.  As  you  are  now  fully  acquainted  with 
**all  my  feelings  and  guides  of  conduct,  if  you 
^will  be  so  kind  as  to  desire  Arthur  to  send  you 
**a  correct  copy  of  my  rent-roll,  specifying  the 
^  bad  or  rather  insolvent  tenants,  as  also  a  full 
"  statement  of  my  debts,  and  any  other  paper  you 
"  may  require ;  if  you  then  will  be  so  kind  as  to 
^compare  and  balance  these,  making  allowance 
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^  bee^  dnwn  i^  mder  j 
mectiocis  serenl  amQeemeiits 
in  coDtempUrtioD  on  tfie  sobyecC^  md  ImrtiMr 
^  mr  estate  is  hemTilT  bufdcncd,  in  wASSaa^  to  di 
^  elaini^  of  the  fiunDr ;  butifanaRmngenienteoill 
^  be  made  to  give  me  a  ecrtain  pgoapect  ctf  fiM 
^  Tefief,  I  wvmld  not  heotate  m  momeBt 
^  mywlf  to  the  most  finuted  incoae,  and  at  catfj 
^  settling  die  whole  busiiiess.  Hie  miooif  ee^j 
^toinlv  offer  diffieolties;  but  if  diefcmiljyWfcoiiej 
^  now  of  age,  sincerely  pat  their  shoulda'  to  % 
*^  m  short,are  determined,  both  now  and  iMfeafiHi 
''  act  an  honest  and  equitable  part,  I  think  it 
^^  be  arranged  by  your  kind  interference.  Might 
^'  a  trust  be  raised  r  I  am  willing  to  allow  my 
''  estate  to  be  so  rested ;  but  I  will  suggest 
**  but  leave  everv  thing  to  your  kind 
''  and  discretion  \  again  repeating,  do  yon,  my 
^^  Sir,  with  my  estate  what  you  please,  so  Si 
•*  is  kept  together ;  for  I  well  know  my 
^*  never  would  submit  (have  submitted}  to  its 
**  memberment ;"  and  he  inclosed  in  this  letttf 
statement  and  calculation  to  assist  Mr.  Wakdj 
forming  an  opinion  on  the  subject. 

On  receiving  this  letter,  Mr.  Wakely  imm 
went  to  Grey  Abbey,  the  family  mansion,  inorderti 
obtain  the  necessary  information ;  and,  having  A* 
so,  he  addressed  a  letter  to  the  Appellant,  datrfCW 
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AlAcy,  17th  October,  1816,  whicfi  contains  the  fol-  1827. 
lowingpassage: — ^^  My  dear  William,  I  fear  you  think  montoo^bry 
^  hf  this  time,  that  I  have  neglected  you  and  your  last  ^^ij^^ 
**  letter ;  but  I  found  it  impossible  to  get  a  suflSciently  •^  *'*^»' 
^  explicit  account,  by  letter,  either  of  the  property, 
^  or  of  what  the  parties  concerned  would  be  at«  I 
^have  seen  the  rent-roll,  &c.  &e.  Your  mother 
^  thinks  yofur  &ther's  will  valid,  with  respect  to  the 
^Iqpacy  to  her  of  the  furniture,  stock,  &c. ;  that  they 
*were  well  worth  2,000/.,  and  more  indeed;  thi^ 
^therefore  you  should  add  200/,  a  year  to  her  join* 
'^tore  of  600/.,  making  a  clear  sum  for  her  of  JB00/< 
^  a  year,  without  the  interference  of  any  one.  ^e 
*  intends  to  take  with  her,  when  gmng,  the  spoons 
^  and  forks ;  nothing  more.  She  most  readily  and 
■  freely  oiSers  you  as  follows ;  to  secure  to  you  your 
^ahareof  Loid  B/s  fiiild,  and  to  add  to  it  1,500/! ; 
^  both  to  be  paid  to  you  immediately  on  the  death 
^  (rf  Lord  R  We  both  think  that  the  young  people 
^should  secure  to  you  the  1,500/.  in  ease  your 
"  mother  dies  before  Lord  B. ;  this  is  a  material 
**  point  in  your  favour.  As  you  mention  that  your 
"  means  will  not  allow  you  to  do  what  you  first  in- 
"  tended,  it  is  now  proposed  that  you  pay  4,000/. 
(four  thousand  pounds)  to  each  of  the  young  peo- 
''  pie,  at  the  death  of  Lord  B. ;  till  that  event  takes 
^  place,  to  pay  them  250/.  a  year  each,  as  they  come 
*•  of  age ;  tins  to  be  so  settled  now,  as  that  each 
^  of  them,  as  they  come  of  age,  will  be  legally  enti- 
^  tied  to  it,  and  be  able  to  make  settlements  at  mar-  - 
**  riage,  or  dispose  of  their  shares  by  will  or  other- 
^  wise ;  that,  on  the  marriage  of  your  sister,  she 
"should  be  at  liberty  to  call  for  the  4,000/.,  if  it 
^  ihould  be  thought  expedient  to  get  the  money^ 
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*'  instead  of  the  250/.  a  year.  You  allowed  200/. 
^  a  year  for  the  boys  at  school,  and  said  you  would 
^  allow  150/.  a  year  to  Charles,  to  manage  for  him- 
^'  self:  in  this  there  can  hardly  be  any  change;  as, 

though  200/.  a  year  may  be  more  than  Frainds  and 

Sandys  cost  at  present,  yet  hereafter  it  will  not: 
^^  it  is  not  intended  that  they  shall  be  any  farther 
"  expence  to  you,  even  for  pocket  mon^.  M 
^'  far  as  I  can  judge,  your  rent  roll  amounts  to 
^^5,176/.  14^.  5id.  exclusive  of  the  demesne  and 
^'  islands;  some  of  this  i$  uncertain/  and  youvill 
"  see  on  the  other  side  an  allowance  for  it.  In  the 
*^  roll  the  slate  quarries  are  put  down  as  produdog 

200/.  a  year ;  this  may  not  be  too  high  an  income 

for  them^  as  I  hear  they  have  produced  450/,  or 

nearly,  a  year,  formerly. 

^*  This  is  a  statement  of  what  I  have  said,  and 

what  you  are  to  pay. 
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**  To  your  mother 
4  of  age 
3  others 
2  annuities 
interest  of  debt  - 
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800 

1,000 

350 

132 

1,516 


0  0  ajetr. 

0  0 

0  0 

0  0 

8  9i 


"  Balance  in  your  fevour    - 


3,798 
1,378 
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5,176  14    5i 


"  From  this  balance  take  off  178/.  Ss.  Sd.  whicb,» 
*'  far  as  I  can  see,  will  fully  cover  the  uncertrii 
part ;  then  you  have  for  yourself  1 ,200/.  a  yetf, 
a  good  demesne,  and  a  house  well  furnished.  1 
"  do  not  say  more  than,  with  good  management, 
**  you  might  contrive  to  live  in  it.    I  see  that  put 
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*  of  your  income  is  an  annuity  from  Mr.  Echlin ;  his       1827. 

*,  life  ought  to  be  insured  for  what  the  annuity  cost."  mohtgombrv 

This  letter  appears  to  have  reached  the  Appellant      ^^[^^ 

pfk  the  Continent ;  and  he  immediately  replied  thereto    "^  ^^^^ 

by  a  letter  without  date,  but  which  appeared,  from 

Sie  post  mark  and  the  testimony  of  Wakely,  to  have 

been  received  by  him  on  or  about  the  16th  of  No- 

Srember,  1816;   this  letter  contains  the  following 

sages : — "  I  do  not  know  how  to  thank  you  for 

the  trouble  you  have  taken,  and  the  unexampled 

kindness  of  settling  the  afifairs  between  me  and  my 

femily.     I  trust  you  have  the  satisfaction  to  have 

I  left  them  contented.    Had  your  decision  been  un- 

l**  fiivourable  to  me,  you  may  rest  assured  I  should 

^  have  been  satisfied.    All  I  looked  for  was  strict 

**  justice,  and  from  your  hands  I  have  received  it. 

^  As  to  my  mother's  claims,  I  must  make  one  or  two 

^*  observations.    The  will  as  to  the  chattels  has  not 

certainly  the  defect  which  renders  it  invalid  as  to 

the  freehold  estate — admitted :  but  I  deny  its  being, 

*  by  any  possibility,  beneficial  to  any  of  the  legatees, 
^  because  the  debts,  both  simple  contract  and  others, 

*  that  did  not  affect  the  freehold,  except  on  a  deficit 
^  of  assets,  amounted  in  total  to  a  much  larger  sum 

*  than  the  produce  of  any  chattel  property  of  which 
Tny  father  died  possessed.    On  my  taJ^ing  upon 

^^  myself  the  responsibility  of  those  debts,  surely  in 

**  common  justice,  all  chattels  became  mine :  in  short, 

**  without  going  into  particulars,  there  was  an  arrear 

•*  of  interest,  on  one  sum  alone,  of  above  3000/.,  and 

*^  different  smaller  ones,  amounting  to  at  least  ano- 

**  ther  thousand ;  to  which  add  book  debts  arid  ser- 

^' vanVs  wages:  5000/.  would  not  be  beyond  the 

<*.  total,  but  in  my  opinion  considerably  within  it. 

^^  As  that  woiild  exceed  all  proceeds  of  assets,  I. need 
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not  say  that^  had  I  put  them  to  the  will,  end  con- 
ftioitTo^MBRy  ^^  fined  them  to  take  under  it^  I  could  have  added  all 
^'  bond  debts  upon  which  no  judgment  was  entered^ 
"  and  not  a  penny  of  which  was  I  liable  to,  as  long 
*^  as  there  was  a  pin  of  chattels.  Upon  those  groond^ 
*'  I  deny  my  mother's  claims,  as  a  right ;  for  wWdi 
^'  reason,  and  that  they  may  all  fiiirly  understand 
''  that  what  they  take  I  might  have  withheld,  I  shall 
^^  certainly  make  no  objection  to  my  mother  haviof 
^^  the  use  of  the  spoons  and  forks  you  mention,  or 
^^  indeed  any  remainder  of  the  plate  she  may  choose 
**  for  her  life,  reversion  to  me  or  my  heifs.  Tic 
**  value  is  but  small ;  of  the  reversionary  of  cooise 
^^  nothing :  but  there  are  limits  at  which  I  must  stop 
^*  injustice  to  myself.  There  are  stories  come  to  107 
"  ears  in  London  about  Emily;  indeed  so  openly  talk- 
^^  ed  about,  that  I  was  asked  if  it  was  not  actittlif 
*^  the  case ;  but  as  you  say  nothing  of  it,  though  her 
*^  never  ha\dng  written  to  me  since  May  last,  makes 
5*  me  very  suspicious,  I  would  fain  hope  it  in  nd 
^^  true ;  namely,  that  she  is  going  to  be  married  to 
^  James  Reilly.  She  long  knows  my  opinion ;  tf 
opinion  drawn  from  me  by  herself;  and,  if  she  is 
going  to  act  contrary  to  that  opinion  which  ^ 
professed  to  me  she  would  be  guided  by,  in  ^ 
^'  if  she  marries  J.  R.,  I  can  never  consider  her  othe^ 
**  wise  than  having  acted  most  deceitfully  towir* 
i^  me :  it  will  be  a  marriage  I  can  never  adknowledg^i 
^^  she  must  bid  farewell  to  Grey  Abbey  for  evet.  I 
^^  do  not  pretend  to  any  right  of  interference ;  butfi 
'^  she  had  an  opinion  in  writing  of  mine,  not  expiess- 
"  ed  in  the  gentlest  terms,  I  cannot  forgive  the  d^ 
"  ceit  of  drawing  out  an  opinion  by  pretending  to 
^^  hold  the  same,  when  she  must  have  been,  if  tins 
^^  report  is  trae,  which  I  fear  much  it  is^  mentally 
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^.  determined^  the  first  opportunity,  to  act  contrary       1*27^ 
I' to  it.    As  to  my  not  being  able  to  live  on  1200/.  a  Montgomery 
if  year,  I  trust  I  shall  always  be  able  to  reduce  my      ^g,J[;Y 
^'expenses  to  my  income,  when  all  other  control    9»d others. 
S^uover  my  purse  is  removed.    200  /.  a  year  is  cer- 
^^tainly  a  high  average  for  the  quarries ;  I  am  not 
^fcaware  of  their  ever  netting  450/.     I  never  will 
>%?iiiyself  count  them  in  my  rent  roll,  considering 
Jlithem  as  only  making  up  for  and  equalising  the  bad 
If ?or  waste  parts  of  the  demesne;  they  never  were 
^^iveraged  at  more  than  200  /.  at  their  best  times, 
^  And  last  year  were  a  losing  concern.    I  should  like 
Wto-  know  what  the  bogs  were  put  at;  they  never 
Pl  realised  their  calculated  average,  but  it  is  a  matter 
^  ?of  no  essential  consequence  " 
sJ  In  the  autumn  of  1816,  a  treaty  of  marriage  was  en- 
into  between  the  Respondents  James  and  Emil)\ 
^a  letter  of  the  Appellant's  to  the  Respondent  James; 
dthe  24  th  December,  1816,  he  declares  he  will 
er  recognise  the  Respondent  James  as  a  brother, 
t  does  not  intimate  an  intention  of  withholding  the 
^Iffiation  he  designed  for  his  sister, 
X  On  the  6th   of   January,    1817,  the  Appellant 
•idressed  a  letter  to  Wakely,  in  which,  alluding  ' 
?^  the  expected    intermarriage  of   the    Respond- 
vOits  James  and  Emily,   he  says,    "  A  few  posts 
*to)  I  received  your  kind  letter  of  the  10th  of 
tr^cembcr,  and  would  have  answered  it  imme- 
il^diately,  but  for  the  unsettled  state  I  was  and  am 
^  fittill  in,  about  this  to  me  horrible  match  of  my  sis'* 
'fi  ter^a ;  it  is  in  vain  to  try,  I  can  never  be  reconciled 
•^  toit,  or  induced  in  any  manner  to  receive  the  gen- 
^Heman  as  my  brother."    And  after  stating  that  he 
jmB  himself  about  to  be  married,  he  proceeds  as  fol^ 
Itfm : .  ^  I  am  thus  explicit,  because  you  have  at  all 
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1 827.  ^^  times  taken  such  a  kind  interest  in  all  the  affun  of 
itfoNTGOMBRv  ^^  ouF  family ;  and  to  show  to  you  that  my  marriage 

REiLLY  *'  ^^^  ^^*  ^^  ^^y  Planner  affect  the  arrangement  yon 
and  others.    €(  j^^y^  g^  kin(^iy  undertaken  between  me  and  my 

family,  the  manner  of  putting  which  into  execu- 
tion, to  prevent  mistakes,  I  shall  now  repeat; 
"  4000/.  each  to  be  secured  upon  certain  lands,  prio-' 
^'  cipal  not  payable  till  after  the  death  of  Lord  Baa- 
"  gor ;  interest  to  commence  to  each  on  their  comiDg . 
"  of  age ;  my  brothers'  to  be  settled  on  marriage,  in 
"  the  manner  most  agreeable  to  the  parties  concern- 
*^  ed;  my  sister's  to  be  secured,  first  to  herself  fer 
life,  then  share  and  share  alike  among  her  ctol- 
dren ;  but  in  all  cases,  in  failure  of  issue^  reveraon 
to  my  estate.     My  mother  to  have  80O/.  a  year; 
^^  secured  to  her  for  life,  and  the  use  of  the  {date 
^^  which  she  has  chosen  for  her  life :  also  I  am  to  be 
^^  secured  my  share  of  Lord  Bangor's  dividend  by  mj 
*^  mother,  as  also  1500/.  over  and  above  that  sum,  for 
the  payment  of  which  latter  sum  my  brothers  and 
^^  sister  are  to  become  bound,  as  my  mother  might 
die  before  Lord  Bangor :  and,  to  sum  up  all,  they 
are  to  assign  to  me  all  title  or  claim  which  they 
may  have,  or  fancy  they  have,  upon  my  father's 
"  chattels,  or  the  estate,  either  in  virtue  of  his  wiD, 
"  marriage  settlement,  or  any  other  claim  whatsoever. 
^^  This,  I  think,  is  an  abstract  of  the  agreem^it ;  and 
when  put  into  the  form  of  a  deed,  if  assented  to  by 
them,  I  am  willing  and  ready  to  execute  it  at  any 
time.     I  will  not  entangle  myself  with  Mr.  James 
Reilly ;  if  this  marriage  goes  on,  I  will  neither 
"  meddle  nor  make  with  it  or  their  settlements. 
'^  What  Emily  gets  from  me,  she  shall  take  under 
^^  the  same  deed  as  the  rest  of  my  family  ;  it  shall  be 
^^  therein  strictly  settled,  and  Mr.  J.  R.  or  .any  other 
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^  person  she  may  choose  to  marry,  shall  have  nothing       1 827. 

to  say  to  it.  MONTGOMERY 

To  this  Mr.  Wakely  replied  by  letter  bearing      ^ J;;,.^ 

date  the   25th    of    January,   1817,    in   which    he    wdothen. 

endeavours  to  prevail  on  the  Appellant  not  to  insist 

upon  having  his  brother  s  portions  settled  as  inti- 

'"  •  mated  in  his  letter  of  the  6th  January.     On  the 

\    subject  of  the  marriage  between  the  Respondents, 

'    (J.  and  E.  Reilly)  he  writes  thus :  "  The  writings  are 

preparing  by  Keown,  relative  to  your  sister,  and 

James  R. ;  I  communicated  your  decision  as  men- 

**•  tioned  in  your*s  of  the  6th,  to  your  mother,  as  to 

*^  what  you  would  give  Emily,  and  the  terms,  &c.  Reil- 

^  ly  settles  1,000 /.(one thousand  pounds)  in  money  on 

^  your  sister,  in  case  she  survives  him,  and  a  jointure 

**•  of  260/.  a  year ;  her  own  of  course  is  to  be  as  you 

**  determined."    And  on  the  subject  of  his  brothers, 

lie  proceeds  thus :  "  But  as  to  your  brothers,  this 

^alteration  of   yours  is  a  very  serious  one,  and 

**  probably  was    not  in    contemplation  when  you 

**  wrote  your  last  of  the  6th  instant.     If  their  for- 

k  ^  tunes ,  are  only  to  be  paid  on  their  marriage,  and 

'    **  to  revert  to  your  estate  in  case  of  failure  of  issue, 

^  what  are  they  but  poor  amiuitants  ?  how  are  they 

[   f  *  to  advance  themselves,  on  any  occurrence  ?  they 

»^*  could  not  be  possibly  put  into  a  more  awkward 

f*- predicament.    The  plan  I  sent  you  from  Grey  A., 

^  did  not  contain  such  an  arrangement,  your  consent 

^  to  which  I  communicated  to  the  parties  concerned. 

•*  Put  yom'self,  by  supposition,  into  the  situation  of 

'^^  a^  younger  brother,  similarly  circumstanced   as 

•^^  yours  will  be,  if  they  are  to  be  annuitants,  and 

^*  you  may   easily  guess  what  must  be    the   sen- 

^f  sations  of  Hugh,   and  Edward,  and  Arthur,  o0 
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J 827.^     ^^  hearing  that  so  very  great  a  change  is  to  take 
MONTGOMERY  ^^  placc.     I  toolc  partlcuIar  pains  that  the  plan  I 
RBaLY      *^  sent  from  Grey  A.,  should  be  clear,  but  I  really 
and  others.    «c  ^^  ^qj.  tiiJnk  you  meant  thls  when  you  wrote  last  ;^ 

"  at  all  events  it  is  but  right  that  you  should  imme-^ 
''  diately  explain  yourself.  Whatever  your  brother^ 
'^  are  to  have  they  should  have  the  power  over,  whe^ 
"  they  come  of  age.  Consider  the  matter,  and 
"  am  certain  you  will  decide  as  you  ought.  I  at3 
^^  neither  afraid  of  your  head  or  heart." 

To  this  the  Appellant  replied  by  a  letter  dated  tki< 
19th  of  March  following,  by  which  he  relinquishes  the 
purpose  of  having  his  brothers'  portions  brought  into 
strict  settlement,  but  insists  on  it  as  to  his  sisterV. 
His  words  are,  "  As  you  say  you  cannot  see  the  bu* 
'^  siness  in  the  same  light  with  me,  I  most  willingly 
**  consent  to  your  construction  of  the  agreemeDi^ 
^'  as  far  as  relates  to  my  brothers ;  but  as  to  my 
"  sister,  I  cannot  bring  myself  to  alter  one  tittle; 
^^  she  must  abide  the  consequences  of  her  unkind 
"  conduct  towards  me." 

At  the  conunencement  of  the  marriage  treaty  be- 
tween the  Respondents  James  and  Emily  Beilly,  the 
Respondent  James  applied  to  Mr.  Wakely,  as  the 
person  acquainted  with  the  particulars  and  in  the 
confidence  of  the  family,  who  informed  him  tliat 
the  fortune  of    the   Respondent  Emily   was  not 
5,000/.,  but   only  4,000/.,  to  be  settled   on  her 
brother's   estate  ;    that  her  brother  had  promised 
by  letter  to  execute  a  deed  to  secure  that  sum, 
and  that  he  had  authority  to  say  so,  and  he  read 
to  the  Respondent  James  extracts  from  his  oor^ 
respondence  with  the  Appellant.     In  the   course 
of  the  treaty  it  was  suggested  by  Mr.  Wakely  that 
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Appellaht  ^shed  to  have  the  4000/.  eharged  ,}^^ 

4B  ptrtioular  lands^  not  then  ascertained^  it  would  noftTooiisRY 

hflbettev  not  to  mention  the  same  in  the  Respon-*  u^Uy 

dfent^s  marriage  settlement  wd  others 

.  Jn  the  instructions  drawn  under  the  direction  of 
Ifr.  W^akely,  to  be  Iwd  before  counsel,  is  contained 
following  paragraph :  *^  Miss  Montgomery's  for- 
tune, it  is  presumed,  need  not  be  mentioned 
*  in  tills  settlement ;  it  is  4,000/.  charged  by  her 
•?  brotlier,  or  rather  to  be  charged  on  his  estate  for 
^•^  her  life,  with  remainder  to  her  issue,  failing  which, 
/-^  to  merge  into  Mr.  Montgomery's  estate.'* 

These    instructions  were  sent  to  counsel,  and 

-  acbording  to  the  desire  expressed  by  the  Appellant, 

to  reserve  the  right  of  ascertaining  on  what  part  of 

;  Us  estate  the  portion  should  be  charged,  and  the  wish 

r'txpressed  in  his  letter  of  the  6th  of  January,  1817, 

^  *^^  the  limitations  to  which  that  sum  was  to  be 

I  Jrabject,  should  be  made  in  the  deed  by  which  such 

I  diarge  was    to  be  made,  it  was  left  out  of  the 

r-  tettlement,  which  contained  only  the  limitations  of 

^fec  property  of  the  Respondent  James.    This  set- 

iletiient  was  executed  on  the  4th  of  February  1817 

jT.  •i^d  thereby  an  annuity,  by  way  of  jointure,  of  260/. 

?  •^year,  during  life,  in  case  the  wife  survived  her  inten- 

I  ded  husband,  and  a  further  sum  of  1,000/.  to  be  pmd 

L  tethediately  on  his  death,  was  provided  for  her, 

<  ^tii  a  covenant  to  secure  to  her  and  her  execu- 

ig^  toys,  without  the  interference  of  her  husband,  any 

ir^  ^^Um  she  might  become  entitled  to  by  the  death  6{ 

M  Lord  Bangor. 

i^      The  Respondents,  James  and  Emily  Reilly,  were 
c    Ztiarried  on  the  4th  day  of  February,  1817. 

Before  the  Appellant  went  abroad  in  the  year 
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1827.       1816,  he  gave  written  instructions  to  his  brother 
M^ii^KY  and  agent,    Arthur   Hill   Montgomery,    directing; 
reu!ly      hii'^  *^  P^y  *o  his  mother  1,000/.  a  year,  to  the 
and  others.    Respondents   Emily,  Hugh,    and   Edward,    250/) 
a  year,   and  to  retain  to    himself  300/.  a  yea^ 
These  annual   sums   were   paid,    by  Arthur  HilT! 
Montgomery,  to  the  several  persons  mentioned  ^ 
the  instructions  (including  the  sum  of  250/.  paid  tc 
the  Respondents  James  and  Emily  Reilly,  until  tte 
year  1 820)  and  still  continue  to  be  paid  to  all  the  par- 
ties now  living,  mentioned  in  the  instructions,  ex- 
cepting the  260/.  per  annum  to  the  Respondents 
James  and  Emily. 

The  Appellant  on  the  other  hand,  according  to  the 
agreement,  took  the  stock,  plate,  household  furni- 
ture, books,  pictures,  wine  and  money  at  Grey 
Abbey;  was  permitted  to  retain  property  which  his 
mother,  brothers,  and  sister,  were  entitled  to  under 
the  marriage  settlement  and  will  of  their  father; 
and  to  take  for  his  own  benefit,  the  personal  pro- 
perty of  Hugh  Bernard  Montgomery,  who  died 
unmarried,  intestate,  and  without  issue,  on  the  1st 
of  May,  1817.  The  Appellant  was  also  permitted 
to  retain  for  himself  his  brother  Hugh's  share  of 
the  younger  children's  fortune,  charged  on  his 
estate. 

During  the  absence  of  the  Appellant  on  the  Con- 
tinent, his  agent,  Arthur  Hill  Montgomery,  fur- 
nished him  with  accounts ;  and,  in  the  year  1820, 
when  the  Appellant  returned  to  Ireland,  he  investi- 
gated the  state  of  his  affairs,  and  settled  all  his 
accounts  with  his  agent,  Arthur  Hill  Montgomery ; 
in  all  which  accounts,  as  furnished  from  time  to  time^ 
the  annual  sums  paid  to  his  mother,  brothers  and 
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wsiter,  under  the  arrangement,  were  credited  to  the       1827. 

pipent  without  objection.  But,  on  the  10th  August,  in  Montgomery 

isbe  same  year,  the  Appellant  wrote  to  the  Respondent      ^^1^^^^^ 

ft  letter,  of  which  the  following  is  an  extract :  "  From  a    "»^  ^*^«"- 

^statement  of  the  payments  which  have  been  made  on 

l^iny  account  at  diflFerent  times  to  your  wife,  since  my 

father's  death,they  appear  tome  to  exceed  the  total 

^amount  of  her  claim  upon  my  estate :  the  sum, 

"^  which  appears  to  be  paid  up  to  1820,  is  1,071/,  10^. 

tF  while  her  share  of  5,000/,  settled  as  younger  chil- 

^  dren's  portions,  together  with  interest,  as  directed 

8?  by  my  father's  marriage  settlement,  at  five  per 

^  centj  amounts  to  883/.  less  a  few  shillings.    As, 

^  therefore,  it  is  my  anxious  endeavour  to  exonerate 

"^.my  estate  as  soon  as  possible  from  all  charges,  I 

^  have  now  to  request  that,  as  soon  as  convenient, 

^f^ttiere  may  be  transmitted  to  me  your  joint  receipt, 

^  m  full  of  all  claims  upon  my  estate,  together  with 

'  an  engagement  that,  should  counsel,  at  any  future 
^*^  period,  advise  any  further  security  or  form  of  dis- 
^  charge  as  necessary,  you  will  satisfy  it  without 
^  further  expense  to  me.  Until  the  above-mentioned 
^  ireceipt,  with  its  accompanying  undertaking,  be  re- 

^larly  signed  and  transmitted  to  me,  I  must  with- 

*f  draw  any  allowance  which  I  may  be  inclined  to 

^  give  my  sister,  and  shall  give  directions  accord- 

^  ingly  ;*  and  accordingly  he  gave  directions  to  his 

Igent  not  to  make  any  further  payment  to  the  Re- 

ij)ondent. 

'  The  Respondent  having  written  to  the  Appellant 
to  remonstrate,  and  state  that  he  was  advised  not 
to  give  such  a  discharge  as  the  Appellant  re- 
quired ;  and  having  called  upon  the  Appellant  to  per- 
form his  promise,  received  another  letter  from  the 
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1 827.       Appellant,  dated  Florence,  October  2, 1 82 1,  in  whkli 

MON TGOMREv  ^16  says :    ^^  It    18  merely    necessary  to   pramiae, 

Rsatr      ^'  ^^^  ^  greater  insult  cannot  be  attempted  than  thfi 

and  others.    «^  accusation  of  a  desire  to  evade  a  promise.  I  hate 

invariably    purposed  to  charge  my  estate  vnA 

4,000/.  for  each  individual  of  my  fiEtther*8  younger 

^^  family  ;  but  this  sum  not  to  be  in  addition  to  ai^ 

*^  other  claim  by  settlement  or  otherwise,  which  they 

^^  might  have  against  that  estate,  but  it  is  to  be  ^^ 

^^  leased  from  all  such  charges.  That  4,000  /.  is  asiiffl 

more  than  fourfold  theu-  legal  right,  I  believe  nflt 

one  of  them  will  pretend  to  deny ;  and  that  it  is 

twice  what  my  father  intended  for  them,  I  bdieit 

^*  they  are  all  equally  aware ;  and  it  is  highly  pio^ 

^^  bable  that  you,  long  ere  this,  are  conscioaa  of  die 

^^^fact    Thus  I  cannot  but  consider  that  the  inter 

^^  ference  of  a  court  of  Equity,  so  &r  from  being  to 

"  my  injury,  would  be  my  ultimate  resource  in  case 

^^  of  subtile  hostility ;  though,  indeed,  I  c<mnder 

^^  the  remedy  almost  as  bad  as  the  disease,  not  bem^ 

\  silly  enough  to  suppose  the  expense  of  law  to  be^ 

all  upon  one  side :  finally,  I  do  not  see  how,  eithea^ 

-"  in  law  or  equity,  I  can  be  prevented  Jrom  arrao, 

"  ing  the  detail  of  my  own  free  gift." 

In  July,  1822,  the  Respondents  James  and 
Reilly  filed,  in  the  Court  of  Chancery  in  Ireland, 
original  hill  in  this  cause,  against  the  Appellant 
liam  Montgomery,  and  the  Respondents 
Charlotte  Emilia  Hannah  Montgomery,  the  Rev. 
ward  Montgomery,  Arthur  Hill  Montgomery,  Jo 
Charles  Montgomery,  Francis  Octavius  Montgome 
■George  Augustus  Frederick  Sandys  Montgomery? 
William  Edmond  Reilly,  and  the  Right -Honourabte 
Robert  Ward,  (the  last  named  Respondent  havfiy  h 
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horn  made  a  defendant  pursuant  to  an  oirder  dated     ^iwr^^ 
tfthNoirember^  1822) ;  stating  in  substance  the  £sct8  aoiirooiiBRT 
before  mentioned,  and  particularly  the  arrangement      ^Tllt 
tj  which  tiie  Appellant  was  to  have  given  each  of  the    ■^  •****^ 
jroonger  children  5000/.,  but  admitting  that  sum  to 
liave  been  afterwards  reduced  to  4000 /.>  and  stating 
ttaty  as  the  sum  upon  the  faith  of  which  the  marriage 
WES  contracted. 

The    original  bill  prayed,  that   the    Appellant       ' 

might  be  compelled,  by  the  decree  of  the  Court, 

^ledfically  to  perform  his  agreement  with  the  Re* 

ipo&dehts  James  and  Emily ;  and  that  it  nodght  be 

itferred  to  one  of  the  Masters  of  the  Court  to  ap- 

pove  of  a  proper  deed  to  be  executed  by  the  Ap* 

pellant,  to  charge  his  estate  with  the  sum  of  5000/., 

or  that  the  Appellant  might  be  compelled  to  pay  the 

nme,  with  all  interest  due  thereon,  the  Respondents 

Junes  and  Emily  being  willing,  and  thereby  offeiing^ 

^)ecifically  to  perform  the  said  agreement  on  his  or 

their  part ;  and  that  on  the  Appellant's  paying  the 

sum  of  5000/.,  with  all  Interest  due  on  the  same,  or 

OS  his  executing  a  deed  charging  his  estates  with  the 

lime,  they  were  ready  to  execute  a  proper  release 

ind  discharge  to  exonerate  his  estates  of  and  from 

•U  and  all  manner  of  claims  and  demands,  under  or 

bjp  virtue  of  the  marriage  settlement,  or  under  the 

irill,  or  in  anywise  whatsoever,  except  by  the  charge ; 

or  that,  in  case  the  Court  should  be  of  opinion  that 

tile  Respondents  James  and  Emily  were  not  entitled 

to  such  relief,  then  that  it  might  be  referred  to  one 

of  the  Masters  of  the  Court  to  approve  of  a  proper 

deed,  to  be  executed  by  the  Appellant,  to  charge  his 

estates  with  the  sum  of  4000/.,  and  that  the  Appellant 

nught  be  compelled  to  pay  the  same,  with  all  interest 
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1827.      due  thereon;  the  Respondents  James  and  Emily 

MONTooMBRY  being  willing,  and  thereby  offering,  specifically  to 

RBiLty      perform  the  last-mentioned  agreement  on  his  andl 

and  othen.    jjjgjj,  pj^j,j .  ^^^  ^jj^j.^  ^^  j.jj^  Appellant's  paying  th^ 

sum  of  4000/.,  with  all  interest  due  on  the  same^ 
they  were  ready  and  willing  to  execute  a  proper  r^ 
lease  and  discharge  to  exonerate  his  estate  from  aZ 
and  all  manner  of  claims  and  demands,  under  or  bj 
virtue  of  the  will,  or  in  any  way  whatsoever,  except 
such   charge:   or  in  case  the  Court  should  be  of 
opinion  that  the    Respondents  James  and   Emily 
were  not  entitled  to  such  relief  as  last  aforesaid, 
then  that  the  trusts  of  the  marriage  settlement,  so 
far  as  related  to  raising  the  portions  of  the  younger 
children,  might  be  carried  into  execution,  and  pe^ 
formed,  (the  Respondent  James  being  ready  and 
willing,  and  thereby  offering,  as  one  of  the  executon 
of  the  surviving  trustee,  to  do  any  act  that  might  be 
deemed  necessary  on  his  part  for  that  purpose),  and 
that  the  estates  in  the  marriage  settlement,  or  a  com- 
petent part  thereof,  might  be  sold  ;  and  that  all  pro- 
per parties  might  join  in  such  sale;  and  in  order 
thereto,  that  the  marriage  settlement,  and  the  title- 
deeds  and  writings  relating  to  the  estates  might  be 
produced,  and  might  be  brought  in  and  lodged  in  the 
Bank  of  Ireland,  together  with  all  letters,  as  well 
from  the  Respondent  James,  as  from  William  George 
Wakely,  addressed  to  and  received  by  the  Appellant 
on  the  subject :  and  that  the  will  of  Hugh  Montgo- 
mery might  be  established,  and  the  trusts  thereof  per- 
fonned ;  and  that  an  account  might  be  taken,  by  and 
under  the  decree  of  the  Court,  of  the  legacy  due  to 
the  Respondents  James  and  Emily,  and  of  their  dis- 
tributive share  of  the  intestate  Hugh  Bernard  Mont- 


APPEALS  AND  WRITS  OF  ERROR,  SSS 

-^nal  estate,  and  of  all  debts  which  were  1827. 
Htor^and  the  intestate  Hugh  Bernard  montoombry 
^  time  of  their  respective  death  or  j^i^^^ 
ill  remained  unpaid ;  and  that  an  ^^  •'**^* 
taken  also  of  the  testator's  and  of  the 
.sonal  estate  and  effects,  received  by  or 
^e  of  the  Appellant,  and  that  the  personal 
^  and  effects  of  the  testator  and  of  the  intestate 
>li.  Bernard  Montgomery  might  be  applied  in 
bent  of  their  debts,  in  a  due  course  of  adminis- 
on ;  and  that  as  much  of  the  testator's  personal 
be  as  should  remain  after  payment  of  the  tes- 
K''*8  debts,  might  be  applied  in  or  towards  the 
Bnent  of  the  said  legacy  so  due  to  the  Respondents 
and  Emily  as  aforesaid ;  and  in  case  it  should 
tiiat  the  whole  or  any  part  of  the  said  testator's 
Vicmal  estate  had  been  or  should  be  exhausted  o^ 
|Bed  in  or  towards  the  payment  of  his  specialty 
bb,  and  that  the  residue  thereof  was  not  sufficient 
ktaltwer  the  simple  contract  debts  and  legacies  of 
^testator,  then  that  it  might  be  declared,  that  the 
Ipondents  James  and  Emily,  ought  to  stand  in  the 
liie  of  the  testator's  creditors,  by  specialty,  who  had 
1^  or  should  have  a  satis&ction  for  their  debts,  out 
iliie  personal  estate,  and  might  have  satisfaction 
t^  tlie  real  estate,  for  so  much  of  their  legacy  as 
sjienonal  estate,  after  payment  of  his  simple  con- 
st ereditors,  should  be  deficient  to  answer,  by  rea- 
lf€f  tiie  same  having  been  exhausted  or  applied  in 
feMrards  the  payment  of  his  specialty  debts ;  and 
tthe  same  might  be  decreed  accordingly;  and  that 
i  real  estates,  so  descended  unto  the  Appellant,  as 
rat  law  of  the  testator,  might  be  sold  or  mort* 
fed  fot  that  purpose ;  and  that  all  proper  parties 
g^t'be  decreed  to  join  in  such  sale  or  mortgage ; 

roh.  I.  C  C 
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182T.  and  that  the  money  to  arise  from  suqh  sale  or  mort- 
MoBTooMBRv  g^g^,  might  be  paid  to  the  Respondents  James  apd 
KEiitr  Bj^ily  accordingly ;  and  that  the  bequest  of  the  sqw 
wad  oihan.  of  8t)0/.,  ainongst  the  younger  children  of  the  testa- 
tori  might  be  declared  a  good  and  sqffieii^nt  eiiecutioa 
of  the  power  vested  in  the  testator  by  the  marriage 
settlement,  to  charge  his  estates  with  Si  sum  not  e^^ 
eeeding  800/. ;  and  that  the  same  might  be  raised 
and  applied  accordingly ;  and  that  a  proper  persgn 
might  be  appointed  by  and  under  the  decree  of  the 
Court,  to  receive  the  rents,  issues  and  profits  of  tbe 
estates  of  the  Appellant,  and  to  apply  the  same  ia 
keeping  down  the  interest  of  the  several  iacuot* 
brances,  affecting  the  estates  or  ptherwise^  as  tlK 
Court  should  direct ;  and  that  the  Appellant  nu^Ui, 
before  he  answered  the  bill»  view  in  the  hand^  of  tk 
Plaintiff's  six  Clerk  ov  CommissiQner>  acQording  to 
their  mode  of  answering^  the  letters,  befging  date 
the  10th  of  August,  182!0,  addressed  to  James  JtejUy, 
esquire,  and  signed  ^^  Wm.  Montgomery  ** ;  and  ^ 
letter,  bearing  date  the  2d  (3ctober,  IS^l^  address^ 
to  James  Reilly,  esquire,  63  Blessingtou^streety  wi 
signed  "  Wm.  Montgomery";  and  also  two  other I^ 
ters,  bearing  date  respectively,  the  10th  May,  1881, 
and  the  27th  March,  1822,  and  addressed  to  Janef 
Reilly,  esquire^  Blessington-street  i^oresaid,  to  Ik 
by  him  produced,  and  that  he  indorse  his  nain^ 
thereon,  and  set  forth  in  his  answer  to  the  bill,  of 
whose  hand- writing  they,  each  of  them  and  eyeiy 
part  of  them  are,  to  the  best  of  his  knowledge  and 
belief. 

The  Appellant,  by  his  answer  to  this  bill,  which 
was  put  in  on  the  14  th  day  of  April,  1923i  and  by 
his  further  answer,  which  was  put  in  qa  or  about 
the  lOUi  of  Jmie,  1823,  in  consequence  of  exqeptioas 
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taken  by  the  Respondents  James  and  Emily  to  the       1827. 
former  answer  of  the  Appellant  admitted  frequent  montqomjuiy 
conversations  with  Mr.  Wakely,  on  the  subject  of  his      ^^^^ 
&mily  affairs,  but  he  denied  the  agreement  stated,  and    •"***  ®^*"* 
relied  on  in  the  bill ;  but  although  he  denied  that  any 
agreement  ever  existed,  he  admitted,  that,  shortly  af- 
ter his  father's  death,  he  expressed,  in  a  casual  conver* 
9ation  with  Mr.  Wakely,  an  intention  of  increasing 
liifi  sister's   and  younger    brother's    fortunes,  but 
that  he  was  then  ignorant  of  the  state  of  his  affairs, 
and  of  the  extent  of  the  incumbrances  affecting  his 
estates.    He  admitted  the  directions  given  to  his 
brother  Arthur,  but  represented  them  as  payments  by 
Way  of  voluntary  annuity,  to  his  mother,  brothers, 
and  sister;  and  denied  that  it  was  to  be  paid  as 
interest,  or  in  consequence  of  any  agreement. 

He  said,  that  he  wrote  several  letters  to  Mr. 
Wakely,  in  order  to  learn,  through  him,  the  exact 
•tate  of  his  affairs,  and  the  particulars  of  Lord  Ban- 
gor's property;  that  he  received  that  information 
from  Mr.  Wakely  by  letter,  dated  the  1 7th  of 
October,  1816,  stating  his  rent  roll  at  5,000/., 
&e  interest  of  the  debts  on  his  estates  at  1,500/., 
and  other  particulars  in  answer  to  his  inquiries ; 
that  Mr.  Wakely,  in  this  letter,  proposed  to  Ap- 
pellant, to  increase  his  mother's  fortune  to  800/* 
m  year,  and  to  give  his  sister  and  each  of  his  brothers 
4,000/.,  payable  at  Lord  Bangor's  death ;  and  in  the 
mean  time  to  pay  them  each  250/.  a  year. 

The  Appellant  admitted  that,  with  reference  to 
Mr.  Wakely's  proposal,  he  wrote  to  Mr.  Wakely  a 
l^ter  dated  the  6th  January,  1817,  in  which  he  de- 
clared that  the  sum  he  intended  for  his  sister  should 
b^  secured  to  herself,  first  for  life,  then  share  and ' 
share  alike  for  the  children ;  and  the  prhicipal  not 

cc2 
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J^27^     to  be  payable  till  Lord  Bangor's  death ;  but  he  re- 
NONTGOMERY  quiFed  to  be  secured  his  share  of  Lord  Bangor's 
RBiLLY       property  by  his   mother,   with    other  conations 
and  others,    appearing  by  the  letter :  he  denied  that  Wakely 
had  any  authority  to  make  any  arrangement  on  his 
part,  as  to  the  marriage  settlement,  but    admit- 
ted a  correspondence  with  the  Respondent  James, 
on  the  subject  of  his  marriage.     He  insisted  that 
Wakely  had  no  authority  from  him  to  interfere  in 
the  marriage  settlement. 

The  Appellant,  by  his  answer,  further  insisted  that 
his  mother  and  the  several  other  members  of  his  fiir 
mily  were  bound  on  their  parts  to  have  performed  and 
fulfilled  the  terms  contained  in  Wakely's  letter  of 
October,  1816,  and  the  Appellant's  letter  of  the  sixth 
of  January,  1817,  if  they  required  or  expected  from 
the  Appellant  such  settlement  as  was  proposed  by 
those  letters ;  yet  they  had  never  done  so,  nor  ofiTer- 
ed  to  do  so ;  and,  on  the  contrary,  both  his  mother 
and  the  Respondents  James  and  Emily,  had  refused 
to  do  so.  In  his  further  answer  to  exceptions 
taken  by  the  Respondents,  the  Appellant  insisted 
that,  as  Wakely  could  not  by  any  letter  of  his,  bind 
the  Appellant's  family  to  any  engagement  on  their 
parts,  nor  did  he  by  any  of  his  letters  pretend  to  do 
so ;  and  as  none  of  Appellant's  family,  by  letter  or 
otherwise,  ever  entered  into  any  written  or  even 
verbal  engagement  or  agreement  with  the  Appellant 
respecting  the  subject  of  his  correspondence  with 
Wakely,  or  respecting  any  family  arrangement  what- 
soever, the  Appellant  was  not  bound  by  any  letters 
written  by  him  to  Wakely,  which  were  voluntary, 
private,  and  confidential,  and  not  intended  for  ex- 
posure, and  did  not  authorise  Wakely,  by  any  de- 
claration of  his,  to  bind  the  Appellant. 
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The  Appellant,  by  his  answer,  further  said  that,  al-  1827. 
though  he  considered  himself  discharged  from  any 
offer  he  had  made,  yet  that  in  June,  1822,  he  had  sent 
to  and  informed  the  Respondent,  James,  that  he  was  ^^^  othtn. 
rieady,  then,  to  fulfil  the  terms  of  his  letter  of  the 
6th  of  January,  1817;  and,  notwithstanding  the  bill 
filed  by  Respondent,  did,  to  purchase  his  peace, 
about  the  29th  of  October,  1822,  cause  a  deed  to  be 
prepared,  which  he  signed  and  tendered  to  Respon- 
dent for  execution,  agreeing  to  pay  to  trustees  4,000/. 
to  the  uses  of  Respondent's  marriage  settlement ; 
but  that  Respondent  refused  to  accept  of  or  execute 
the  same ;  whereupon  the  deed  was  cancelled. 

The  Appellant  subjoined  to  his  answer  schedules, 
setting  forth  the  specialty  and  simple  contract  debts^ 
of  his  father,  and  his  personal  estate. 

The  several  other  defendants  put  in  answers 
agreeing  to  fulfil  on  their  parts  the  terms  of  the 
arrangement  as  to  Lord  Bangor's  property,  and  in 
all  other  respects. 

The  Respondents  James  and  Emily  afterwards 
filed  an  Amended  Bill  on  the  8th  of  November, 
1823,  noticing  the  several  objections  raised  by  the 
Appellant,  especially  that  in  respect  to  the  arrange- 
ment being  conditional,  and  founded  on  the  stipu- 
lation that  the  Appellant  should  be  secured  as  to  the 
share  of  Lord  Bangor's  property ;  and,  by  their 
amended  Bill,  the  Respondents  stated,  that  all  the 
members  of  the  family  were  ready  to  make  good 
their  part  of  the  arrangement;  and  referred  to  their 
answers  offering  to  do  so.* 

*  The  pleadings  are  not  ^et  forth  in  the  Appeadix  to  either  case, 
and  it  does  not  appear  from  tlie  statements  in  the  body  of  the  printed 
cases,  that  the  Appellant's  letter  of  the  6th  of  January  1817,  waa 
distinctly  stated,  as  ^he  ^ond  of  the  plaintiff's  equity. 
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1827.  By  this  Bill  also  some  farther  letters  of  the  Ap- 

MoMTGOMERv  pelloiit  wore  put  in  issue,  so  as  to  complete  die 

luirLLr  chain  of  correspondence,  from  which  the  agreement 
and  others.    ^^^^^  ^^  j^  coUected.    Witlx  rcspcct  to  the  allegatkm 

that  the  communication  to  Mr.  Wakely  was  merdy 
intended  as  a  private  and  confidential  one^  tibe 
amended  Bill  referred  to  some  of  the  Appellant^i 
letters,  in  which  the  Appellant  states  his  reason  fx 
wishing  to  be  explicit,  ^^  to  prevent  mistakes/*  and 
stipulates  for  the  4,000/.  being  settled. 

The  Appellant  filed  his  answer  to  this  amended 
bill  on  the  1 2th  of  February,  1824,  in  which  he  stated 
that  any  letters  written  by  him,  either  to  his  brother 
or  Wakely,  were  written  in  contemplation  of  a  iamQy 
arrangement  which  never  took  place,  nor  was  de- 
finitively settled ;  and  he  insisted  that  such  a  co^ 
respondence  could  not  form  any  ground  of  relief  for 
the  Plaintiffs  in  their  present  suit ;  and  that  he  wm 
not  bound  to  comply  with  the  terms  of  any  letter 
written  by  him  to  Wakely,  in  answer  to  his  letter* 
of  the  17th  October,  1816,  or  otherwise.  He  insisted 
further,  that  the  Plaintiffs  did  not,  by  their  origiml 
or  amended  bill,  found  any  part  of  their  equity  upon 
that  letter ;  and  that  the  letter  amounted  only  to  i 
proposal  for  a  &mily  arrangement  which  could  not 
be  carried  into  effect,  except  by  all  the  members  of 
the  &mily  ratifying  it,  which  they  never  did ;  but  am 
the  contrary  some  of  them^  and  particularly  Ui 
mother^  refused  to  do  so. 

The  Respondents  replied  to  the  answers  erf  die 
Appellant  to  the  original  and  amended  Bill ;  and 
the  cause  being  at  issue,  and  evidence  having  been 
produced  on  both  sides ; — the  cause  came  on  to  be 
heard,  on  Wednesday  the  30th  of  June,  1824 ;  and  to 
be  further  heard  on  the  2d,  5th  and  6th  of  July^  1824 1 
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n  wfaich  lastday,  it  having  been  urged  in  argument, 

y  tiie  counsel  of  the  Appellant,  that  &e  infimt  chil-^  u^imoiiinf 
imi  of  the  Respondents  James  and  fimUy  ought  to      ^^v 
I*  parties  to  the  suit^  the  Lord  Chancellor  ordered^ 
Iwty  on  the  Respondents,  James  imd  Emily,  under* 
ildng  to  procure  the  agreement  in  the  pleadings 
omtioned,  to  be  duly  stamped,  and  to  pay  the  ne^ 
essary  duties  and  expenses  consequent  thereon, 
be  cause  should  stand  over,  with  liberty  to  the  Re- 
poodents  James  and  Emily  to  amend,  by  making 
be  minor  children  of  the  Respondents  James  and 
Imtty^  parties  in  the  cause,  as  the  Respondents 
MMS  and  Emily  should  be  advised  i  and  on  the 
itib  of  the  same  month,  the  Respondents  James  and 
BliiUy5  having  procured  the  agreement  t6  be  duly 
Httnped,  and  having  paid  the  duties  thereon,  amend- 
d  their  Bill  by  making  the  infant  Respondents 
fohn  Reilly^  Emily  Maria  Catherine  Reilly,  Jane 
letter  Reilly,  James  Miles  Reilly  the  younger,  and 
ElMNidoMa  Harriet  Reilly^  the   minor  children  of 
he  Respondents  James  and  Emily,  by  the  RespOn- 
Ifettt  James  Miles  Reilly,  thefa*  father  and  neyLt 
Uend,  parties.  Plaintiffs. 

Bf  a  further  order,  made  in  tile  eatUie,  bearing 
lafle  on  the  8th  day  of  July  1824,  it  was  referMd  to 
lliorafls  Ball,  one  of  the  Masters  of  the  Court,  to 
nquire  and  report  whether  it  would  be  for  the  be- 
MAt  ol  the  iidnors  that  the  cause  should  be  beard 
m  lo  the  minors,  upon  the  pleadkgs  and  proofs 
ilnedy  made^  a«  if  th^  had  been  parlies  in  the 
mamhom  the  begini^g ;  and  that,  if  the  Rlastcr 
iioeid  report  that  it  would  be  for  their  benefit,  then 
Oweause  should  come  on  to  be  hei^  during  the 
flbca  present  rittings.  By  a  report,  bearing  date 
iM  9tb  of  July  1824,  the  Master  lepertdd  ttttt  it 
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J^^^     would  be  for  the  benefit  of  the  minors  that  the  cause 

MONTGOMERY  should  be  heard,  as  to  the  minors,  upon  the  plead- 

REiLLY,      ings  and  proofs  already  made,  as  if  they  had  been 

and  others,    pgrtjes  in  the  cause  from  the  beginning  ;  and  Ihe 

cause  came  on  accordingly  to  be  heard  on  the  12tli 

of  July,  and  stood  over  until  the  19th  of  the  same 

month,  on  which  last  mentioned  day  the  followiDg 

Decree  was  pronoimced,  viz  : — 

Whereupon,  the  Plaintiffs,  James  Miles  Rallj 
and  Emily  Georgina  Susanna  Beilly,   otherwise 
Montgomery,  his  wife,  undertaking  to  release  die 
•^  estates  real  and  personal  of  the  Reverend  Hugk 
*^  Montgomery,  clerk,  deceased,  in  the  pleadings 
^^  in  this  cause  named,  from  all  title  or  claim  under 
"  the  will  of   the    Reverend  Hugh  MontgCMueij, 
"  deceased,  or  by  virtue  of  the  marriage  settlement 
^^  of  the  Reverend  Hugh  Montgomery,  or  otherwise; 
^^  and  as  to  the  sum  of  1,500/.  in  the  pleadings  men- 
^^  tioned  ;  and  the  Plaintiffs  also  agreeing  to  secure 
'^  the  same  to  the  Defendant  William  Monf^mery, 
^^  in  the  event  of  Georgina  Charlotte  Emilia  Hannah 
*^  Montgomery,  the  mother  of  the  Defendant  W2- 
*^  liam  Montgomery,  dying  in  the  life  time  of  the 
^^  Right  Honourable,  Nicholas,  Lord  Viscount  Ban- 
•^  gor,  a  lunatic,  according  to  the  terms  of  theagree- 
^^  ment  in  the  pleadings  mentioned ;  and  the  D^ 
^^  fendants,  the  Honourable  Georgina  Charlotte  Emi- 
lia Hannah  Montgomery,  widow,  Edward  McHit- 
gomery,  clerk,  Arthur  Hill  Montgomery  aind  John 
Charles  Montgomery,  esquires^  being  willing  and 
offering  to  perform  the  agreement  mentioned  on 
their  respective  parts ;  it  is  decreed,that  thePlaintiffi 
*^  are  entitled  to  a  specific  performance  of  the  agree- 
ment as  to  the  principal  sum  of  4000/.  in  the  plead- 
^^  ings  mentioned  to  be  raised  after  the  decease  d 
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^  Nicholas  Lord  Viscount  Bangor^  and  the  interest     ^  ^827.^ 
**  thereof  payable  during  the  life  of  Nicholas,  Lord  aoNTooMiar 
*^  Viscount  Bangor :  and  it  is  further  ordered,  &c.      bbilly 
*V  that  it  be,  &c.  referred  to  Thomas  Ball,  one  of  the    ""^  ^*^^- 
^'  Masters  of  this  honourable  court,  to  settle  and  ap- 
^  prove  of  a  proper  deed  or  deeds  to  be  executed  by 
^  and  between  the  Plaintiflfis  and  Defendants  for  car- 
**^  rying  the  agreement  into  execution,  according  to 
*^  the  true  intent  and  meaning  thereof:  and  it  is  fur- 
^  ther  ordered,  that  the  Master  do  audit  and  state  an 
^  account  of  the  sum  due  lo  the  Plaintiff  Emily  Reilly 
**  on  foot  of  the  interest  on  the  sum  of  4000/. :  and 
-^  it  is  further,  &c.  referred  to  the  Master  to  in- 
i  ^  quire  and  report  whether   it  would  be  for  the 
•*  benefit  of  the  minor  defendants  Francis  Octavius 
^  Montgomery,  and  George  Augustus  Frederick 
^  Sandys   Montgomery,  the  younger  brothers   of 
"  William  Montgomery,  that  the  agreement  as  to 

'^^  them  should  be  carried  into  execution  ;  and  if  the 
P  •*  Master  shall  be  of  opinion  that  it  would  be  for 
*  »f^ihe  benefit  of  the  minor  defendants,    then,  &c. 

-**  the    minors   are    hereby    also  decreed    entitled 

^♦^  to  the  benefit  of  the  agreement,  and  bound  by  the 
'^  terms  thereof;  and  thereupon  it  is  referred  to  the 
**  Master  to  settle  a  proper  deed  or  deeds  to  carry 

-•*  the  agreement  into  execution,  so  far  as  relates  to 
•*  the  minors  ;  such  deed  to  be  executed  by  them  on 

'^^^^  their  attaining  their  respective  ages  bf  twenty- 
**  one  years :  and  it  is  further  ordered,  adjudged, 

^**  and  decreed,  that  the  Master  do  make  a  separate 
^  report  upon  the  last-mentioned  reference 'respect- 

•  •*  ing  the  minor  Defendants  before  the  passing  of 

'  ^  this  decree." 

« 

Against  this  decree  the  appeal  was  presented. 


MONTOOMSEr 
RBILLY 

and  mhttn. 
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For  the  Appellant  i-^The  AHt^rnejf  Crenerol  weA 
Mr.  ShadwelL 

The  order  to  amend  and  the  decree  can  only  be 
founded  on  the  letter  of  tibe  GOi  of  January^  1817« 
for  it  is  only  under  that  letter  tiliat  the  minor  pUbi 
tiSs  could  have  any  interest  in  the  subject  matter  gC 
the  suit  But  that  letter  forms  no  part  of  the  cats 
made  by  the  bill — on  the  contrary^  the  case  mads 
by  the  Bill  is  in  contradiction  to  it ;  and  on  the  BSH 
as  now  amended,  the  minor  Plaintiffs  appear  to  hafi 
no  interest  in  the  subject  matter  of  the  suiL 

The  decree  gives  the  plaintiffs  a  relief  not  prayed 
by  the  Billion  an  agreement  not  stated  in  tlie  Bill,  bat 
on  a  letter  stated  by  the  answer  of  the  Defendant 
and  materially  differing  from  the  agreement  stated 
in  the  Billj  and  by  which  letter  tlie  defendant  in* 
sisted  he  was  not  bound )  and  it  is  against  the  pm> 
ciples  and  practice  of  a  Court  of  Equity  to  deem 
against  a  defendant  upon  an  agreement  stated  \fj 
him,  differing  from  an  agreement  stated  by  aplaintil 
unless  the  defendant  submits  to  perform  the  saoWi 

Even  if  the  Plaintiffs  had  by  their  Bill  founded 
their  case  on  the  letter  of  the  6th  of  January^  1817i 
and  that  it  could  amount  to  an  agreement  under  any 
circumstances,  they  should  have  shewn  by  thai  IF* 
Bill  that  it  was  assented  to  by  the  Defendant*!  |l 
family,  and  have  offered  to  perform  the  terms  of  it 
on  their  parts. 

The  decree  assumes,  contrary  to  the  £act^titft 
the  Defendants  Georgina,  Edward,  Artburi  and  Jofaa 
Charles  Montgomery,  had,  btf  their  answers,  c/Baei 
to  perform  the  agreement  decreed.  Whereas^  th^ 
did  not,  by  their  answers,  mention  or  allude  to  it,  or 
offer  to  perform  any  agreement  but  thcf  agreemtst 
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d  in  the  BiU^  and  which  agreement  is  negatived^       1S37. 
dl  by  the  evidence  as  by  the  decree.    .  MoarooimT 

akely,  who  wrote  the  letter  of  the  17th  of  Oc-      |,„*i;,.v 
•,1816,  and  to  whom  the  letter  of  the  6th  of    •«*«*«• 
ury,  1817,  was  addressed,  had  no  authority  to 
or  contract  for  the  Appellant's  family,  nor  did 
lofess  to  do  so. 

te  letter  of  the  6th  of  January,  1817,  was  on  the 
of  it  only  a  proposal,  and  conditicHial  in  its 
re,  amounting  only  to  a  treaty  which  never  was 
>leted. 

lat  letter  was  voluntary,  and  without  conside- 
ftj  and  as  such  ought  not  to  be  enforced  in  a 
t  of  Equity. 

ie  Appellant  never  promised,  nor  authorised  any 
in  to  promise  or  represent,  that  he  would  give 
lister,  the  Respondent  Emily,  4000/.  or  any 
■  sum,  on  her  marriage  with  the  Respondent, 
M  Reilly. 

le  Respondents,  James  Reilly,  and  Emily,  his 
have  not  shown  that  their  marriage  was  con- 
ed on  the  feith  of  any  promise  or  representation 
5  by  the  Appellant  in  writing,  or  by  any  person 
dly  authorised  by  him  to  do  so. 

rtfae  Respondents: — Mr.HomeBiid  Mr.Sugden. 
le  agreement  stated  in  the  correspondence  be« 
a  the  Appellant  and  Mr.  Wakely,  is  sufficiently 
■e  and  definite  in  its  terms  to  be  carried  into 
Btkm  by  a  Court  of  Equity. 
Ja  is  not  merely  a  voluntary  agreement,  but 
Bhiable  consideration.  The  Appellant  was  to 
ve  in  exchange,  first,  the  sum  ctf  5,800/., 
iped  by  the  will  and  settlement  of  his  father ; 
i^y,  furniture,  plate,  stock,  crop,  books,  pic- 
all  the  moveables  at  the  manston-hoose  of 
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1837.       Grey  Abbey,  together  with  arrears  of  lenti  VDomf 
MONTGOMSRv  ^  ^^^  house  aiid  bank,  and  debts  doe,   anKm^ 

BiMixY     ^^  altogether,  by  the  Appellant's  admissionili 

aodotiiers.    a  sum  of  8,167/.  7*.  lOd.  actually  received;  iijll 

although  the  Appellant's  father  owed  debtSj 

by  judgment  and  specialty,    to   the  amount 

25,000/.    or   thereabouts,   the  creditors   oogbt 

resort  to  the  fee  simple  estate,  which 

to  the  Appellant,  and  the  assets  would  be 

shalled  in  favour  of  Mrs.  Montgomery,  who  mi] 

specific  legatee  of  the  plate  and  furniture; 

thirdly,  1,500/.  more  than  an  equal  share  of  the 

expectant  on  the  death  of  Liord  Bangor,  is 

the  Appellant ;  the  present  amount  of  this  (if 

Bangor  were  now  dead)  would  be  to  the  A| 

upward  of  8,642/.,  with  a  reasonable  prospect  of  I 

being  further  increased  to  10,071/.  by  the 

either  of  Lord  Bangor's  unmarried  dsters,  in 

lifetime  of  the  said  Lord  Bangor ;  and  to  the  mmi 

12,214/.  in  the  event  of  the  death  of  both  of  the 

sisters,  during  the  joint  lives  of  Lord  Bangor 

Mrs.  Montgomery,  together  with  the  chance  of 

being  further  increased  by  the  death  of  any  of! 

Montgomery's  children,  in  her  life  tinie;  and,  nil 

further  advantage,  in  case  of  the  Appellant's  anj 

dying  without  issue,  the  sum  charged  was  to  mef 

in  his  estate.  This  appears  to  be  not  only  a  valmbl^ 

but  an  adequate  consideration  for  the  sum  to  li| 

charged  by  the  Appellant  on  his  estates.    At  dtj 

time  of  the  agreement,  there  were  four  of  the  yom^! 

children  adults ;  the  sum  to  be  charged  certeinlytfi 

the  Appellant's  estate,  therefore,  must  ^be  at  Itti 

16,000/.,  4,000/.  of  which  might  revert  to  him;  aal 

whether  it  should  ever  exceed  that  sum,  must  depenl 

upon  whether  the  minor  brothers  of  the  Appellant 

should  live  to  attiun  the  age  of  twenty-one  years. 
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rhere  is,  therefore,  in  this  ease,  such  consider-  1827. 
on  as  would  entitle  the  Respondent,  Emily,  to 
ve  the  agreement  carried  into  specific  execution, 
•gainst  the  Appellant,  even  if  she  were  still  un-  "^  "•**"• 
imed,  more  particularly  when  the  relative  situ- 
ba  of  the  parties  is  considered,  the  Appellant 
^ing  been  at  the  time  in  loco  parentis  to  his 
fmger  brothers  and  sister ;  and,  as  it  is  said,  the 
Art  does  not  weigh  in  very  nice  scales  the  consi- 
■tion  for  family  agreements,  if  they  be  fair  and 
iMmable. 

Iven  supposing  this  agreement  to  have  been 
Penally  purely  voluntary,  the  marriage,  which  has 
m  contracted  on  the  faith  of  it,  forms  a  considera- 
fl  of  the  highest  kind  in  the  contemplation  of  a 
kirt  of  Equity.*  The  parties  would  not  have 
ted  themselves  in  this  situation^  if  they  had  not 
balated  on  the  wife*s  portion  of  4,000/.  as  part  of 
rprovision  for  the  £Gtmily ;  and  it  is  in  evidence 
It  Mrs.  Montgomery  would  not  have  given  her 
uent  to  this  marriage,  if  she  had  not  considered 
t  tbe  Respondent  Emily  was  to  have  a  fortune  of 
IfX)/.,  charged  by  her  brother  on  his  estate,  and 
och,  by  his  letter,  he  insisted  upon  being  made 
^  subject  of  strict  settlement,  so  as  to  secure  it  as 
ifovision  for  her  and  her  children. 
Ihe  agreement  has  been  in  part  performed :  the 
spellant  has  been  permitted  to  retain  the  house- 
Id'  fumiturc,  plate,  linen,  books,  &c.  in  the  man- 
n-house  of  Grey  Abbey.  Since  his  father's  death, 
lias  never  been  called  upon  for  any  account  of  his 
ither^s,  brother's,  or  sister's  claims  under  the  will 
lettlement  of  his  father;  he  has  never  been  called 

• 

fa««rn  V.  Carter,  6  Vei.  862,  see  Dondw  v.  Dateni,  1  Vts.  J .  199. 
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cm  for  any  account  of  the  personal  fortune  of  Us 
brother,  Captain  Hugh  Bernard  Montgomery,  who 
died  intestate  in  the  year  1817 ;  and,  on  the  otber 
hand,  he  has  paid  his  mother  and  brothers,  the  anniiil 
sums  stipulated  by  the  agreement,  and  continuei  to 
pay  them  to  the  present  day  ;  and  he,  in  like  miB- 
ner  paid  the  Respondent  Emily,  undec  this  agnt- 
ment,  until  the  year  1820.  The  Appellant  dM 
indeed  allege  (for  the  first  time  in  his  letter  to  d» 
Respondent  James,  of  the  10th  August  1820),  HA] 
the  payment  of  250/.  per  annum  to  the  Resp<mdeolr. 
was  in  discharge  of  the  claim  which  he  alleges  tkf 
had  under  his  father's  will  and  settlement;  butt, 
would  be  a  fraud  in  the  Appellant  to  permit  the  Be> 
spondents  to  act  under  the  delusive  impression  tht 
they  were  receiving  an  annual  income,  without  &Dh 
nishing  the  principal  sum,  or  to  anticipate  the  otpU 
of  the  Respondent  Emily's  fortune,  widiout  apprubf 
them  that  they  were  doing  so.  The  Appellant  casoiit , 
be  allowed  to  put  that  construction  upon  his  onj 
acts,  which  would  impute  fraud  to  himself;  and  dii 
payment  of  250/.  per  annum  to  the  Respoodeoli 
James  and  Emily,  must  be  considered  as  in  pit 
performance  and  execution  of  the  agreement. 

Here  is  no  defect  of  mutuality,  for  the  receipt  i 
the  250/.  a  year  by  the  Respondents  bound  them  to 
the  performance  of  the  agreement. 


At  the  conclusion  of  the  argument,  the  Lorf 
Chancellor  said : 

There  might  be  two  questions,  1 .  Is  it  maintwft- 
able  as  an  agreement  in  consideration  of  marriage? 
2.  Is  it  maintainable  as  a  family  arrangem^oit?  BkA 
a  preliminary  question  is,  whether  there  is  any  final 
decree  to  appeal  from  ?    The  decree  requires  that 
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tiieitt  shQuld  bn  a  sepftrate  report  from  the  MMter     J^^ 
ti  to  tihe  interest  of  the  minors  before  the  decree  MavTQoiwtv 
diMiId  pM8,    If  there  has  not  been  any  such  report,      nsruLv 
(sod  none  is  stated  or  suggested)  how  can  the    *Mi«ihtiPt, 
decree  be  final  ?    Suppose  the  Master  should  report 
that  the  settlement  is  not  for  the  benefit  of  the 
]i)&nts,  is  the  decree  to  be  operative  ?    It  must  be 
considered  whether  the  cause  should  not  stand 
oyer  till  the  report  has  been  made.  The  Chancellor 
of  Ireland  may  then  determine  whether  the  decree 
dM>uld  pass«    There  cannot  be  an  appeal  from  a 
deeree  which  is  conditional,  and  has  not  finally 
pissed.    The  first  thing  to  be  done  is  to  nmke  out 
that  there  is  a  decree. 

The  Earl  of  Eldon.—This  is  a  case  in  which  it  is  "*  ^^^^ 
impossible  for  me  to  state  to  your  Lordships  that 
there  is  not  very  considerable  difficulty  ;  a  difficulty 
which  it  would  not  be  very  easy  to  overcome,  if  your 
Lordships  were  to  look  at  it  as  a  case  in  which  the 
question  arose,  and  on  which  it  must  be  determined 
alone,  on  what  is  called  the  marriage  agreement, 
considering  what  the  law  of  the  land  requures  as 
evidence  to  give  effect  to  such  an  agreement,  and 
looking  to  the  different  cases  in  which  different 
opinions  have  been  given :  some  in  which  it  has  been 
Kudthat  there  must  be  writing  to  make  out  such  an 
agreement  antecedently  to  the  marriage,  and  other 
cases  in  which  it  has  been  thought  that  a  parol  promise 
followed  by  marriage  and  written  evidence  aiter  the 
inarriage,was  sufficient.*  But  I  think  your  Lordships 
may  consider  the  case,  with  a  view  to  all  the  circum- 
stances, not  merely  what  took  place  previous  to  the 
maniage,  but  whether, with  reference  to  all  which  took 

•  See  Randall  v.  Morgan,  12  Ves.  67,  and  the  caaea  there  cited. 
iPouliLTr.  Eq,  342. 
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Jf^     place  as  to  the  effect  of  the  bargaiii^  and  all  vH&Si 

MONtooMnr  has  taken  placQ  between  these  parties^  this  agree- 

BBiLLT      ment  is  an  agreement  which  ought  to  be  cumd 

ftod  otfaien.    ^^^  execution ;  and  upon  the  best  judgment  I  eta 

form  upon  this^  which  I  at  the  same  time  acknow* 

ledge  to  be  a  very  difficult  case,  it  appears  to  me 

thatyou  maybe  safelyadvised  to  fffirm  the  judgmelit 

That  judgment  ought,  in  my  opinion^  to'  be 

affirmed  with  some  costs ;  but,  under  all  the  <nrcam- 

stances,  it  does  not  appear  to  me  tliat  it  should  be 

with  the  infliction  of  all  the  costs  which  have  beidi 

incurred  at  your  Lordships*  bar,  and  my  motaoa  nffl 

therefore  be,  that  the  judgment  should  be  affirmed 

with  100/.  costs. 

Judgment  affirmed,  with  100/.  costi. 
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MORGAN 

and  others 
r. 

EnWAPDS 

and  another. 


John  Morgan  and    Bridget   his^ 
Wife,  and  Elizabeth   MoRRi^SAppeilanis. 
Widow, J 


Thomas  Edwards  and  Thomas  Ir*^,^^^!,-^ 
Bevnon,  Clerk, ^Respondents. 


^  being  possessed  of  a  terra  in  lands  for  ninety-nine  years,  if 
she,  and  jB,  and  C,  and  2>,  her  daughters  by  a  deceased 
husband,  should  so  long  live,  intermarries  with  JB,  where- 
upon a  settlement  is  made  of  the  property  of  -4,  including 
the  term  which  is  assi^ed  in  trust  for  A  and  E  during 
their  joint  lives,  remainder  to  the  survivor,  his  or  her  exe- 
cutors, &c.  E  dies  in  the  life- time  of  Ay  by  his  will  treat- 
wg  a«  his  own  the  term  of  years  in  settlement,  and  be- 
9ueathing  it  to  A  for  life,  remainder  to  B  for  life,  re- 
nuunder  to  C  for  life,  remainder  to  D  for  the  residue  of  the 
term.  He  also  by  his  will  bequeaths  the  residue  of  hi* 
personal  estate  to  A^  and  leaves  her  sole  executrix.  A 
proves  the  will  and  administers  to  the  estate,  and  dies,  having 
Wade  a  will  bequeathing  all  her  personal  estate  to  S,  whom 
she  appointed  sole  executrix.  J5,  having  married  -AT,  proved 
the  will.  ^,  in  the  right  of  J5,  entered  and  held  posses- 
sion of  the  lands  until  her  death,  when  he  gave  up  the 
possession  to  F,  who  took  possession  as  in  the  right  of  C, 
^hom  he  had  married.  But  afterwards  B  filed  a  bill 
?gainst  Y  and  C,  and  also  against  D,  stating  that  he  was 
Wiorant  of  the  settlement  when  he  gave  up  possession  of 
the  premises,  and  had  lately  discovered  its  existence,  and 
the  right  of  J?,  his  deceased  wife  and  testatrix  under  it ;  and 
praying  restoration  of  the  possession,  and  an  account  of 
^cnts  received,  and  payment  of  them,  or  an  occupation  rent 
during  the  wrongful  possession. 

^y  the  answer  to  this  bill,  the  defendants  relied  upon  the  will 
?^£,  and  the  acceptance  by  A  of  benefits  under  it  amount- 
^Qg  to  an  election.     They  also  filed  a  cross  bill  against  JtT, 
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stating  the  will  of  E^  and  that  Ay  bdnff  appointed  exe- 
cutrix under  it,  had  proved  the  will,  ana  acted  under  it, 
paying  the  debts,  and  retaining  a  large  residue,  and  prayins 
that  it  might  be  declared  that  J  was  bound  to  elect,  and 
had  elected,  to  waive  her  right  to  the  term,  and  to  take  the 
benefit  given  to  her  by  the  will  of  JT,  and  that  they  were 
entitled  to  the  residue  of  the  term,  according  to  the  will  of 
X:  but  the  cross  bill  did  not  make  the  personal  representa- 
tive of  A  in  that  character  a  party,  nor  pray  any  account  tf 
the  personal  estate  of  E  possessed  by  her.  finder  these 
circumstances  it  was  held  in  the  Court  below,  and  aSBnned 
on  appeal,  that  no  election  bv  A  had  been  proved  in  the 
cause,  and  that  X^  in  right  of  his  wife,  was  entitled  totk 
possession  of  the  term  under  the  will  of  Aj  supposing  the 
term  to  have  passed  by  the  terms  of  her  will. 


By  Indenture  bearing  date  the  l6th  of  Febniaiy, 
17^6,  and  made  between  Bridget  Bevau  of  the  ooe 
part,  and  Gwenllian  Jones  of  the  other  part,  Brid^ 
Bevan  demised  to  Gwenllian  Jones  the  messuage,  ban, 
stable,  garden,  and  fields,  therein  described,  to  bold  to 
Gwenllian  Jones,  her  executors  and  administrators,  ftr 
ninety-nine  years,  if  Gwenllian  Jones,  and  Margaret, 
Bridget,  and  Elizabeth,  her  daughters,  or  either  of 
them,  should  so  long  live,  at  the  yearly  rent  of  <£S9. 

By  indenture  or  deed  of  marriage  settlement,  bearing 
date  the  31st  of  January,  1758,  and  made  betweea 
Thomas  Thomas  of  the  first  part ;  David  Edwards  md 
John  Harries  of  the  second  part;  Gwenllian  Jones  of 
the  third  part ;  and  Margaret  Jones,  Bridget  Jones, 
and  Elizabeth  Jones,  infant  children  of  Gwenllian  Jonei 
by  William  Jones,  her  former  husband,  d^eased,  of 
the  fourth  part ;  reciting  a  marriage  then  intended  to 
be  had  between  Thomas  Thomas  and  GwenlUan  Jooes: 
it  was  witnessed  that  in  consideration  of  the  marriage, 
and  for  making  provision  for  Margaret  Jones^  Brid^ 
Jones,  and    Elizabeth   Jones,  the  infant    chiidrea  of 
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Gwenllian  Jooes,  all  and  every  the  leasehold  messuages,  1827. 
lands,  tenements,  and  hereditaments  whatsoever,  of 
.  .Gwenllian  Jones,  and  which  she  was  entitled  to  or  held 
by  lease  or  leases,  from  any  person  or  persons  whatso- 
ever and  wheresoever,  were  assigned  to  hold  to  David 
£dwards  and  John  Harries,  their  executors,  adminis- 
trators, and  assigns,  to  hold  from  thenceforth  for  the 
residue  and  remainder  of  the  term  or  terms  of  years  in 
and  by  the  lease  or  leases  granted  and  then  to  come 
and  une:^pired,  in  trust,  for  Gwenllian  Jones,  her  exe- 
cutors, administrators,  and  assigns,  until  the  marriage, 
and  after  the  solemnization  thereof,  upon  trust,  to 
permit  Thomas  Thomas  and  Gwenllian  Jones,  during 
their  joint  lives,  to  receive  the  rents  and  profits  of  the 
leasehold  estates,  and  likewise  to  have  the  use  and 
enjoyment  of  all  the  rest  of  the  personal  estate  and 
e&cts  of  Gwenllian  Jones,  and  the  produce  and  in- 
crease thereof;  and  from  and  after  the  decease  of  either 
of  them,  to  assign  and  transfer  the  leasehold  estate  and 
efiects  to  the  survivor,  and  the  executors,  adminis-^ 
^•trators,  and  assigns  of  such  survivor. 

Shortly  after  the  execution  of  the  indenture  or  deed 
of  marriage  settlement,  a  marriage  took  effect  between 
^Thomas  Thomas  and  Gwenllian  Jones, 
t       John  Harries,  one  of  the  trustees,  died  in  the  year 
I  1782,    leaving   David    Edwards    surviving ;    whereby 
I  JDavid  Edwards  became  the  sole  surviving  trustee. 
^  -   David  Edwards,  the  surviving  trustee,  died  in  the 
I  j&r  1794',  and  the  Respondent,  Thomas  Beynon,  and 
V  Peter  Duhuison,  deceased,  were  the  executors  of,  and 
;  |m>ved  his  will:  Peter  Dubuison  died  in  December, 
;    1812,  leaving  the  Respondent,  Thomas  Beynon,  sur- 
;  viving  executor  of  the  will  of  John  Harries. 
•   r  Thomas   Thomas  died  in  the  year   1776,  leaving 
^  Gwenllian,  his  widow,  surviving.     By  his  will,  dated 
^  D  D  2 
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1827.  in  1769}  he  made  the  following  provisions;  ••  I  give 

'^[^^^  "  all  the  estate  which  I  hold  by  lease  from  Mrs.  Bern 

andoihcTB  a  ^q  Gwen.  mv  dear  and  beloved  wife,  for  and  durii]^ 

IDWARD9  «  the  term  of  her  natural  life  ;  and  from  and  after  her 

andi  another. 

"  decease  to  Margaret  Jones,  (the  wife  of  the  Re- 
"  spondent  Thomas  Edwards,)  for  the  term  of  her 
"  natural  life ;  and  immediately  from  and  after  her 
"  decease  to  Bridget  Jones,  (the  Appellant,  Bridget 
"  Morgan,)  for  and  during  the  term  of  her  natural  life; 
**  and  immediately  from  and  after  her  decease  to  Eli- 
"  zabeth  Jones,  (the  Appellant,  Elizabeth  Morris,)  for 
•*  and  during  the  remainder  of  the  term  granted  in 
"  the  said  leasehold  estates/^"  And  he  gave  and  be- 
queathed to  Gwenllian  his  wife  all  the  residue  of  hii 
personal  estate,  goods,  chattels,  furniture,  cattle,  imple- 
ments of  household  and  husbandry,  and  all  his  stock 
and  effects,  for  ever,  if  she  continued  his  widow,  and 
appointed  her  sole  executrix  of  his  will. 

Margaret  Jones,  in  1785,  intermarried  with  the  Re- 
spondent, Thomas  Edwards ;  Bridget  Jones  intermar- 
ried  with  John  Morgan  in  1778,  Gwenllian  Thomas 
died  in  1790,  having  made  a  will,  dated  in  1785,  by 
which  she  bequeathed  to  Margaret  Jones  "  aii  her 
*'  money  in  thefands^  and  all  the  rest  of  her  persowd 
*^  estate^  of  what  nature  or  kind  soever,  for  her  own 
**  use,^^  and  appointed  her  sole  executrix.  Upon  ^c 
decease  of  Gwenllian  Thomas,  Margaret  Edwards^ 
with  the  concurrence  of  the  Respondent,  Thomas  Ed- 
wards, proved  the  will  in  the  proper  Ecclesiastical 
Court ;  and  thereupon  the  Respondent,  Thomas  Ed* 
wards,  and  his  wife,  entered  into  the  possession  of  the 
leasehold  estate  demised  to  Gwenllian  Thomas  by 
Bridget  Bevan. 

In  1818  the  Respondent,  Thomas  Edwards,  filed  a 
bill   in   the   Exchequer,  against  the   Appellants,  aod 
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Thomas  Beynon,  which  bill  was  afterwards  amended.  1827. 

'The  bill  stated  the  facts  before  mentioned,  except  the  mor'Jjan 

•will  of  Thomas  Thomas,  and  then  proceeded  to  state  *°^  ^J,^*" 

that  Thomas  Edwards,  at  the  decease  of  his  wife,  was  «f>**RJ»« 

'  and  another.. 

ignorant  of  the  existence  of  the  indenture  of  settlement, 
'and  that  the  Appellants,  John  Morgan  and  Bridget  his 
-"Wife,  represented  to  Thomas  Edwards,  that  they  were 
entitled  to  the  leasehold  estate,  by  virtue  of  a  will 
made  by  Thomas  Thomas ;  that  he,  being  deceived 
by  such  representations,  and  ignorant  of  his  right, 
yielded  up  the  possession  of  the  leasehold  premises  to 
John  Morgan  and  Bridget  his  wiTe ;  that  they  had 
ever  since  continued  in  possession,  and  in  receipt  of 
ethe  rents  and  profits  of  the  leasehold  premises  ;  and 
that  he,  Thomas  Edwards,  had  then  lately  discovered 
the  existence  of  the  indenture  of  marriage  settlement. 

The  prayer  of  the  bill  was,  that  John  Morgan  and 
Bridget  his  wife  might  deliver  up  to  Thomas  Edwards 
the  possession  of  the  leasehold  premises,  and  the  deeds 
relating  thereto,  particularly  the  indenture  of  marriage 
settlement,  bearing  date  the  31st  of  January,  1758, 
and  the  indenture  of  lease  bearing  date'  the  l6th  of 
February,  17^6 ;  and  that  John  Morgan  and  Bridget 
his  wife  might  also  account  for,  and  pay  to  Thomas 
£dwards,  the  arrears  of  rent  for  the  premises,  or  the 
aralue  of  the  premises  to  be  let  for  the  time  during 
which  they  had  been  in  the  possession  of  the  same : 
and  that  such  account  might  be  taken  by  and  under 
$he  decree,  order,  and  direction  of  the  Court ;  and  that 
in  the  mean  time  a  receiver  of  the  rents  and  profits  of 
the  premises  might  be  appointed,  by  and  under  the 
decree,  order,  and  direction  of  the  Court ;  and  that  the 
Respondent,  Thomas  Beynon,  might,  under  the  decree^ 
order,  and  direction  of  the  Court,  assign  the  leasehold 
premises  to  the  Respondent,  Thomas  Edwards. 
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1827.  John  Morgan  and  Bridget  his  wife,  in  their  answer 

^J^^^][7    to  the  bill,  admitting  most  of  the  facts,  set  forth  the 
will  of  Thomas  Thomas  as  before  stated  ;  and  fartber 


and  others 


V. 


EDTfAnns     stated,  that  Thomas  Thomas   died  in  1776,  without 

and  another.  '  •  •     f 

altering  or  revoking  his  will ;  and  that  Gweniliao 
Thomas,  upon  the  death  of  Thomas  Thon[ias,  proved 
his  will  in  the  proper  Ecclesiastical  Court,  and  took 
upon  herself  the  execution  thereof,  and  by  virtue  of 
the  probate  copy  of  the  will,  possessed  herself  of  the 
testator's  personal  estate  and  effects  to  a  considerable 
amount,  and  thereout  paid  and  satisfied  his  funerri 
expences  and  debts  ;  after  which  there  remained  a  very 
large  surplus,  which  was  of  much  greater  value  tbao 
the  leasehold  estate ;  and  that  Gwenllian  Thomas, 
after  the  death  of  her  husband,  entered  into  possesion 
of  the  leasehold  estate,  and  continued  in  such  pos- 
session to  the  time  of  her  death. 

The  answer  further  stated  that  Gwenllian  ThomaB 
died  in  the  year  1790,  and  that  thereupon  Thomas 
Edwards  and  his  wifie  entered  into  possession  of  the 
leasehold  estate  demised  to  Gwenllian  Thomas;  that 
Thomas  Edwards,  long  before  the  death  of  his  wife, 
well  knew  of  the  existence  of  the  indenture  of  settle- 
ment :   and  that  upon  the  death  of  the  Respondent, 
Thomas  Edwards^  wife,  in  the  year  1807f  the  Appel- 
lant, John  Morgan,  in  right  of  the  Appellant,  Bridget 
his  wife,  entered  into  the  possession  of  the  leasehoU 
premises,   with   the   permission   of   the   Respondent, 
Thomas  Edwards,  and  had  ever  since  been  and  then 
was  in    the  possession  and   i^eceipt  of  the  rents  and 
profits  thereof,  and  that  the   Respondent,    upon  the 
death  of  his  wife,  voluntarily  delivered  up  the  inden* 
<ure  of  lease  to  the  Appellant,  John  Morgan,  and  soon 
afterwards  delivered  notices   to   some  of  the   tenants 
of  the  leasehold  premises,  signed   by  him,  requiring 
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9uch  tenants  to  quit  their  holdings  at  Michaelmas  then 

next  ensuing,  and  admitted  the  Appellants  were  en-  moroam 

titled  to  the  leasehold  estates  by  virtue  of  the  will  of  *°**^^*»«» 

Thomas  Thomas :  that  although  by  the  terras^  of  the  ed^ardi 

,        ,         f    ,  ,  and  anothsr. 

marriage  settlement  the  leasehold  premises  were  as- 
signed to  the  trustees  therein  named,  upon  trust,  after 
the  decease  of  Thomas  Thomas  and  Gwenllian  his 
wife,  to  assign  and  deliver  up  the  same  to  the  survivor 
of  them,  and  the  executors  and  administrators  of  such 
survivor;  and  although  Gwenllian  Thomas  survived 
her  husband,  and  thereby,  under  the  settlement,  be- 
came entitled  to  the  leasehold  premises  ;  yet  that 
Thomas  Thomas,  by  his  will,  took  upon  himself  to 
dispose  of  the  leasehold  premises  as  his  own,  and  that 
be  also  gave  to  Gwenllian  Thomas  the  residue  of  his 
personal  estate  and  effects,  to  the  amount  of  £20QO 
and  upwards,  and  that  the  same  was  of  much  greater 
value  than  the  lease ;  and  that  Gwenllian  Thomas 
accepted  such  bequest,  and  took  under  the  will  bene- 
fits of  greater  value  than  the  leasehold  premises,  and 
frequently  declared  that  the  leasehold  premises,  after 
ber  death,  would  go  to  her  daughters  in  succession, 
one  after  the  other,  and  therefore  it  was  submitted  that 
Gwenllian  Thomas  must  be  considered  as  having  made 
her  election  to  take  under  the  will,  and  to  have  thereby 
confirmed  the  bequest  of  the  leasehold  premises ;  and 
Uiat  the  Appellants  ought  not  to  be  compelled  to 
deliver  up  the  possession  of  the  leasehold  premises, 
Qor  the  deeds  relating  thereto,  nor  the  lease  of  the  16th 
day  of  February,  17^6,  nor  to  account  for  and  pay  to 
the  Respondent,  Thomas  Edwards,  the  arrears  of  rent 
of  the  premises,  nor  the  value  of  the  premises. 
.  The  Appellant,  Elizabeth  Morris,  also  put  in  her 
answer  to  the  bill,  which  was  to  the  same  etfect  as 
the  answer  of  the   other   Appellants;    and    the   Re- 
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vll^L>    ^P^"^^"^  Thomas  Beynon,  also  put  ii>  his  answer  to 
MOBOAif     the  bill. 
V.  In  1823,  the  Appellants  filed  against  the  Respond* 

andlnother.  ^"^^  ^  cFoss  bill,  Stating  the  substance  of  the  answer 
to  the  original  bill,  and  praying  that  it  might  be  de- 
clared that  Gwenllian  Thomas  was  bound,  on  the 
death  of  Thomas  Thomas,  to  make  election,  and  that 
she  did  elect  to  take  the  benefit  of  Thomas  Thomas's 
will,  as  to  his  residuary  personal  estate,  and  that  she 
thereby  relinquished  the  benefit  of  the  indenture  of 
settlement,  as  to  the  leasehold  estate  and  premises; 
and  that  it  might  be  declared  that  John  Morgan  and 
Bridget  his  wife,  in  her  right,  were*  entitled  to  the 
leasehold  premises,  during  her  life ;  and  that  Elizabeth 
Morris  would  become  entitled  to  the  leasehold  pre* 
mises,  immediately  from  and  after  the  death  of  Bridget 
Morgan,  during  the  existence  of  the  lease ;  and  that 
the  Respondent,  Thomas  Beynon,  might  be  decreed  \o 
execute  a  proper  assignment  of  the  leasehold  premises 
to  the  Appellants,  according  to  the  will  of  Thomas 
Thomas. 

Thomas  Edwards  by  his  answer  to  the  cross  bill 
stated  that  he  had  heard  and  believed  it  to  be  true, 
though  he  did  not  know  the  same  of  his  own  knowledge, 
that  Gwenllian  Thomas  possessed  herself  of  all  or  some 
of  the  estate  and  effects  belonging  to  Thomas  Thomas, 
at  the  time  of  his  death,  and  to  a  considerable  amount 
in  the  whole,  and  more  than  sufficient  to  pay,  and  that 
she  did  thereout  pay  and  satisfy  his  debts,  funeral  and 
testamentary  expenses  and  legacies,  and  that  the  clear 
residue  of  the  personal  estate,  excluding  therefrom  the 
leasehold  estate  and  premises,  remained  in  the  hands  of 
Gwenllian  Thomas,  and  that  she  was  beneficially  en- 
titled thereto,  under  the  will  of  Thomas  Thomas,  as  his 
residuary   legatee ;    and    that  Gwenllian   Thomas  ap- 
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plied  the  whole- of  the  clear  residue  to  her  own  use  and      1827. 
benefit,  and  that  she  accepted  of  the  bequest  thereof 
made  to  her  by  the  will  of  Thomas  Thomas. 

The  answers  in  both  suits  having  been  replied  to, 
witnesses  were  examined  in  the  first-mentioned  cause 
of  Edwards  v.  Morgan,  both  on  the  part  of  the  Appel- 
lants, John  Morgan  and  Bridget  his  wife,  and  Re- 
spondent, Thomas  EdWards. 

The  evidence  on  the  part  of  the  Appellants  proved 
declarations  by  Gwenllian  Thomas,  that  after  her  death 
the  leasehold  premises  would  go  or.  belong  to  the 
Appellant,  Bridget  Morgan,  and  that  upon  the  death 
of  Bridget  the  same  would  go  or  belong  to  the  Appel- 
lant, Elizabeth  Morris. 

-  The  evidence  on  the  part  of  the  Respondent, 
Thomas  Edwards,  only  proved  notices  to  produce 
deeds. 

-  Both  the  causes  were  heard  on  the  8th  of  No- 
vember, 1894,  when  it  was  decreed  that  the  Appellants, 
John  Morgan  and  Bridget  his  wife,  should  forthwith 
deliver  up  to  the  Respondent,  Thomas  Edwards,  the 
possession  of  the  leasehold  premises,  in  the  pleadings 
mentioned,  and  that  the  indenture  of  lease  should  be 
forthwith  delivered  up  by  the  Appellant,  John  Morgan, 
to  the  Respondent,  Thomas  Edwards,  or  such  person 
as  he  should  appoint  to  receive  the  same,  together  with 
any  other  title-deeds,  papers,  or  writings,  in  the  posses- 
sion, custody,  or  power  of  the  Appellant,  John  Morgan, 
relating  to  the  title  of  the  leasehold  estate ;  and  that 
the  Respondent,  Thomas  Beynon,  should  forthwith 
deliver  up  to  the  Respondent,  Thomas  Edwards,  or  to 
such  person  as  he  should  appoint  to  receive  the  same, 
the  indenture  of  settlement,  and  should  execute  to  the 
Respondent,  Thomas  Edwards,  or  to  such  person  as 
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he  should  appoint,  a  proper  deed  of  assignment  of  the 
lease,  &c.     And  it  was  thereby  referred  to  the  Master 
to  take  an  account  of  the  rents  and  profits  of  the  lease- 
hold  premises  possessed  and  received  by  the  Appelbot 
John  Morgan,  since  Hilary  Term,  1818,  the  time  of 
filing  the  original   bill,  down   to   the  time  when  the 
Appellant  should  deliver  the  possession  up  to  the  Re- 
spondent, Thomas  Edwards:  and  in  case   it  should 
appear  that  the  Appellant,  John  Morgan,  had  been  in 
the  actual  possession  and  enjoyment  of  the  leasehold 
premises,  or  any  part  thereof,  then  the  Master  was  to 
settle  a  fair  occupation  rent  for  the  same  during  the 
time  of  such  occupation.     And  it  was  further  ordered» 
that  what  the  Master  should  find  to  be  the  amount  <d 
such  rents  and  profits  of  the  leasehold  premises,  should 
be  paid  by  the  Appellant,  John  Morgan,  to  Thomai 
Edwards.     And  it  was  theteby  referred  to  the  Master 
to  tax  Thomas  Beynon  his  costs  of  the  original  suit, 
which  costs,  when  taxed,  were  to  be  paid  by  Tfaomai 
Edwards  to  Thomas  Beynon,  or  his  clerk,  in  court; 
but  the  Court  did  not  think  fit  to  give  costs  to  aoj 
other  party  to  the  original  bill.     And  it  was  further 
decreed,  that   the  cross   bill  filed   by  the  Appellanls 
against  the  Respondents  should  be  and  the  same  wtf 
thereby  dismissed  out  of  court  with  costs. 
Against  this  decree  the  appeal  was  presented. 


For  the  Appellants: — TAe  Attorneif  General  ^^ 
Mr.  H.  Martyn. 


It  is  clear  that  the  will  of  Thomas  Thomas  raised  a 
case  of  election  on  the  part  of  Gvvenllian  Thomas,  as 
to  the  leasehold  premises,  and  to  the  residuary  personal 
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estate  of  Thomas  Thomas;  and  it  having  been  ad-  1827. 
Ditted  by  the  answer  of  the  Respondent,  Thomas 
Edwards,  that  Thomas  Thomas  died  possessed  of  per- 
lonaJ  property  more  than  sufficient  to  pay  his  debts, 
ind  that  his  residuary  personal  estate  and  effects  was 
possessed  by  Gwenllian  Thomas,  and  applied  by  her 
:o  her  use,  it  must  at  this  distance  of  time  be  inferred 
md  presumed,  that  Gwenllian  Thomas  elected  to  take 
jnder  the  will  of  Thomas  Thomas,  and  to  give  effect 
so  his  will  in  regard  to  the  bequest  of  the  leasehold 
iMremises. 

If  Gwenllian  Thomas  did  not  intend  to  give  effect 
to  Thomas  Thomases  will,  so  far  as  regards  the  bequest 
of  the  leasehold  premises,  it  was  incumbent  upon  her 
to  have  kept  accounts  of  the  personal  estate  of  Thomas 
Thomas  possessed  by  her,  and  of  her  payments  out  of 
•odi  personal  estate,  and  to  have  ascertained  the  re- 
sidue of  such  personal  estate,  so  that  the  Appellants, 
Bridget  Morgan  and  Elizabeth  Morris,  might  be  com- 
pensated out  of  such  residue  for  the  loss  they  sustained 
fy  Gwenllian  Thomas  not  giving  effect  to  the  bequest 
of  the  leasehold  premises  contained  in  their  favour  in 
Hiomas  Thomases  will.  The  length  of  time  since  the 
feath  of  Thomas  Thomas,  rendered  it  now  impossible 
^  ascertain  the  amount  of  the  residuary  personal  estate 
^  Xhomas  Thomas. 

£lven  assuming  that  it  is  not  to  be  inferred  or  con- 
^^red  that  Gwenllian  Thomas  did  elect  to  take  under 
Momas  Thomas's  will,  and  to  give  effect  to  such  will, 
^  far  as  regards  the  bequest  of  the  leasehold  premises, 
^^t  the  Respondent,  Thomas  Edwards,  claiming  the 
^^asehold  premises  under  Gwenllian  Thomas,  is  bound 
to  make  compensation  to  the  Appellants,  Bridget 
l^organ  and  Elizabeth  Morris,  for  the  value  of*  the 
'flterest  they  took  in  such  leasehold  estates  under  the 
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1827.      will  of  Thomas  Thomas ;  and  the  decree  does  not  g!?e 
MOBOAN     or  provide  for  such  compensation.     Butrick  v.  Broad- 

^^f""    hurst\    Andrew  t;.  Trin.  Hall,  Cambridge\    Broome 

anSanoTer.  ^-  Monck^    Tibbitts  V.  Tibbitts^ 


For   the   Respondents: — Mr.   Shadwell  and  Mr. 
Sclater. 


The  will  of  Thomas  Thomas  did  not  raise  a  case  d 
election  ;  and  even  if  it  did  raise  a  case  of  election,  is 
all  cases  of  election,  a  party  having  two  claims  has  the 
option  of  either,  and  cannot  be  held  concluded  Iqr 
equivocal  acts  performed  in  ignorance  of  the  value  of 
the  funds,  or  in  ignorance  of  the  necessity  of  electii^. 
It  cannot  be  held,  that  Gwen.  Thomas  did  iQ  her  life- 
time elect  to  renounce  her  absolute  right  to  the  tene- 
ments in  question,  there  being  no  evidence  that  she 
was  apprised  of  any  necessity  to  make  election. 

As  to  the  dismissal  of  the  cross  bill  with  costs,  aU 
the  facts  and  circumstances  of  the  case  were  sufficieotiy 
disclosed  by  the  pleadings  in  the  original  suit,  and  it 
was  competent  for  the  Appellants  to  have  proved  their 
case  (if  it  had  been  capable  of  proof)  by  evidence  io 
the  original  suit,  and  the  trustee,  by  his  answer  to  the 
original  bill,  submitted  to  assign  to  such  party  as  the 
Court  should  declare  entitled  ;  at  all  events  the  costs  of 
the  cross  suit  are  properly  directed  to  be  paid  by  the 
plaintiffs  therein,  as  the  cross  bill  could,  in  any  case, 
only  be  necessary  as  a  bill  of  discovery.  The  cross 
bill  did  not  pray  any  account  of  the  personal  estate  o( 
Thomas  Thomas,  alleged  to  be  possessed^  by  Gwen- 

•  1  Ves.  J.  171.  "9  Ves.  J.  525.  «^  10  Ves.  J.  609. 

*  19  Ves.  J.  ^^Q. 
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Uian  Thomas,  and  there  was  not  any  personal  repre-  1827. 

sentative  of  Thomas  Thomas  or  of  Gwenllian  Thomas  m^^Cw 

made  a  party  to  the  original    bill   or  the  cross  bill.  "^o^«" 

Dillon  V.  Parker*".    Stratford  v.  Powell ^    Boynton  v.  «j>ward8 

and  another* 

Boynton^.    Newman  v.  Newman^.    Wake  v.  Wake'. 
Whistler  :;.  Webster*'.    Gretton  v.  Howard*. 


In  the  course  of  the  argument,  the  Lord  Chancellor 
made  the  following  observations : 

It  must  be  taken  for  granted,  that  the  words  of  the 
wHl  passed  leaseholds":  if  not,  there  is  no  representa- 
tive as  to  that  property  before  the  Court,  and  it  would 
be  necessary  to  have  an  administration  de  bonis  non. 

It  is  said,  that  if  the  widow  has  not  elected,  her 
representatives  must  account  for  the  personal  estate. 
But  how  is  the  account  to  be  taken  ?  the  personal 
representative  is  not  before  the  Court.  The  bill  should 
have  prayed  in  the  alternative  either  a  declaration  that 
the  widow  elected,  or  an  account  against  her  repre- 
sentatives. The  former  only  is  prayed.  The  prayer 
for  general  relief  would  have  comprised  the  account,  if 
there  had  been  a  representative  of  the  widow  before  the 
Court. 


The  Lord  Chancellor''. — The  property  at  stake  in 
this  appeal  is  of  little  value,  but  the  doctrine  brought 
into  question  is  of  great  importance,  as  it  may  affect 
other  cases.  I  have  a  strong  impression  what  ought 
to  be  the  decision  in  this  case ;  but,  considering  the 


•  1  Swan.  381.  U  Ba.  and  Be.  1.  MB.  C.  C.  445. 

*  1  B.  C.  C.  186.  •»  1  Ves.  J.  335.  ^  2  Ves.  J.  367. 

'  1  Swan.  409.  "  See  Woollam  v.  Kenworthy  9  Vei.  J.  137. 

"  At  the  conclusion  of  the  argument. 
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1827.      importance  of  the  doctrine  to  be  established,  I  propon 
to  adjourn  the  question  for  consideration. 


MORGAN 

aod  Others, 

V. 

CDWARDft 


and  another.       ^"  ^^^  ^^^^  ^^  ^^Y  ^^^  judgment  was  affirmed 
without  farther  observation,  but  without  costs. 
Judgment  affirmed. 


k 

w 


*» 


ON  APPEALS  AND  WRITS  OF  ERROR. 


ENGLAND. 
(klxng^s  bench  and  exchequer  chamber.) 

JosiAH  Taylor,     -    -     -     Plaintiff  in  Error. 
Joseph  Willans,  who,  &c.  Defendant  in  Error. 

Under  the  penal  Statute,  9  Anne,  c.  14.  enacting  penalties 
>S^inst  gambling,  and  ^ving  half  the  penalty  to  the  poor 
or^  the  parish  in  which  the  offence  is  committed,  a  declara- 
tion, stating  that  W.  at  the  parish  of  St.  J.  in  the  county 
0^  M.  at  one  sitting,  by  playing  at,  &c.  lost  to  T.  £9J6» 
^<3  then  and  there  paid  the  same  to  T.  is  sufficiently  cer- 
f^n.  1.  (jsemK)  as  to  the  allegation  of  the  parish,  although 
*t  appeared,  aliunde^  that  there  was  another  parish  of  St. 
^  •  in  the  county  of  M.  and  at  all  events  such  objection,  if 
^^tained,  should  be  taken  before,  and  is  bad  £uter,  ver* 
"iot :  and  the  parish,  entitled  under  the  Act,  may  recover 
h^f  thepenalty  from  the  plaintiff.  2.  From  the  allegation 
tHat  "  W .  by  playing  lost  to  T.^  it  is  a  necessary  unpli- 
*^^tion  that  W.  was  playing  with  T.  in  a  case  where  the 
^^^tement  of  facts  excludes  the  supposition  of  a  loss  by 
batting. 

^  ^^  the  assignment  of  errors  it  is  alleged,  that  it  appears  by 
Public  Acts  of  Parliament,  that  there  are  two  parishes  of 
?t.  J.  in  the  county  of  M.  the  plea  of  in  nuUo  est  erratum 
^^  not  an  admission  of  the  truth  of  the  allegation. 


'JOSEPH  WILLANS,  the  Defendant  in  error,  in 
^ich.  Term,  1893,  brought  an  action  of  debt  in  the 
^Ourt  of  King's  Bench,  against  Josiah  Taylor,  the 
*^'aintifF  in  error.  This  action  was  founde(|  upon  the 
^*^lute  of  the  9th  of  Anne,  c.  14,  s.  9.  by  which  it  is 
^*^cted,  "That  from  the  1st  of  May,  1711 5  any  per- 
^5^^  or  persons  whatsoever,  who  shall,  at  any  time  or 
^^tting,  by  playing  at  cards,  dice,  tables,  or  other  game 
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1827.  ^  or  games  whatsoever,  or  by  betting  on  the  sides  or 
hands  of  such  as  do  play  at  any  of  the  games  aforesaid, 
lose,  to  any  one  or  more  person  or  persons  so  playing 
or  betting,  in  the  whole,  the  sum  or  value  of  tee 
pounds,  and  shall  pay  or  deliver  the  same,  or  any  part 
thereof,  the  person  or  persons  so  losing  and  paying,  or 
delivering  the  same,  shall  be  at  liberty,  within  three 
months  then  next,  to  sue  for  and  recover  the  money  or 
goods  so  lost  and  paid,  or  delivered,  or  any  part  there* 
of,  from  the  respective  winner  and  winners  thereof, 
with  costs  of  suit,  by  action  of  debt,  founded  on  thii 
Act,  to  be  prosecuted  in  any  of  her  Majesty's  Courts 
of  Record,  in  which  actions  or  suits  no.  essoin,  pro- 
tection, wager  of  law,  privilege  of  Parliament,  or  more 
than  one  imparlance  shall  be  allowed  ;  in  which  actioo 
it  shall  be  sufficient  for  the  Plaintiff  to  allege,  that  the 
Defendant  or  Defendants  are  indebted  to  the  Plaiotifl^ 
or  received  to  the  Plaintiff's  use,  the  monies  so  lost 
and  paid,  or  converted  the  goods  won  of  the  said 
Plaintiff  to  the  Defendant's  use,  whereby  the  PiaintifiTs 
action  accrued  to  him,  according  to  the  form  of  this 
statute,  without  setting  forth  the  special  matter;  and  in 
case  the  person  or  persons  who  shall  lose  such  money 
or  other  things  as  aforesaid,  shall  not,  within  the  time 
aforesaid,  really  and  bond  fide,  and  without  covin  or 
collusion,  sue,  and  with  effect  prosecute,  for  the  mooej 
or  thing,  so  by  him  or  them  lost  and  paid,  or  delivered 
as  aforesaid,  it  shall  and  may  be  lawful,  to  and  for  any 
person  or  persons,  by  any  such  action  or  suit  as  afore- 
said, to  sue  for  and  recover  the  same,  and  treble  ^thc 

• 

value  thereof,  with  costs  of  suit  against  such  wioner 
or  winners  as  aforesaid,  the  one  moiety  thereof  to  the 
use  of  the  person  or  persons  that  will  sue  for  the  same, 
and  the  other  moiety  to  the  use  of  the  poor  of  the 
parish  where  the  offence  shall  be  committed.'' 
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The  declaration  consisted  of  thirty-eight  counts,  and      1827. 
the  several  penalties  demanded  amounted  to  the  sum  • 
of  five  thousand  four  hundred  and  sixteen  pounds. 
The  material  counts  were  the  third,  fifth,  ninth,  thir- 
teenth, seventeenth,  twenty-first,  twenty-third,  twenty- 
fifth,  twenty-seventh,  and  thirty-seventh.     In  the  third 
count  it  was  stated,  that  one  William  Willans,  on  the 
20th  of  March,  1822,  at  the  parish  of  St.  James,  in^ 
,   the  county  of  Middlesex^  did,  at  one  and  the  same 
,    sitting,  by  playing  at  a  certain  game  called  Rouge  et 
I    Noir,  lose,  to  the   said   Josiah   Taylor,  the   sum  of 
i    twenty-five  pounds,  and  did  then  and  there  pay  the 
:    same  to  the  said  Josiah  Taylor ;    and  that  the  said 
r   William   Willans,  did  not,  within  three  months  next 
-    after  the  time  he  so  lost  and  paid  the  said  money, 
i   sue,  or  with  effect  or  btherwise  prosecute  for  the  same; 
'J  and  that  the  space  of  three  months  had  then  elapsed, 
^  whereby  and  according  to  the  form  of  the  said  Act 
•  of  Parliament,  made  and  passed  in  the  ninth  year  of 
g  the  reign  of  Queen  Anne,  an  action  had  accrued  to  the 
-"  said  Joseph  Willans,  (who  sued  as  aforesaid,)  to  sue  for. 
and  recover,  of  and  from  the  said  Josiah  Taylor,  the 
said  sum  of  twenty-five  pounds,  and  treble  the  value 
thereof,  making,  together,  the  sum   of  one  hundred 
'    pounds,  parcel  of  the  said  sum  of  five  thousand  four 
hundred  and  sixteen  pounds,  above  demanded. 

The  other  counts  were  the  same  in  substance  and 
e£fect. 

"  In  the  declaration  it  was  averred,  that  Josiah  Taylor 
bad  not  paid  or  rendered  the  sum  of  five  thousand 
four  hundred  and  sixteen  pounds,  or  any  part  thereof, 
to  the  poor  of  the  parish  of  St.  James,  in  the  county  of 
Middlesex,  (being  the  parish  where  the  several  offences 
were  committed,)  and  to  Joseph  Willans,  or  to  either  of 
them,  but  refused  to  do  so ;  and,  therefore,  as  well  for 

E  E 
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1827.      the  poor  of  the  said  parish  as  for  himself^  the  said 
Joseph  Willans  brought  his  suit. 

To  this  declaration,  Josiah  Taylor  pleaded  that  he  did 
not  owe  to,  or  unjustly  detain  from,  the  poor  of  the 
said  parish  and  the  said  Joseph  Willans,  the  said  sum 
of  five. thousand  four  hundred  and  sixteen  pounds, 
or  any  part  thereof,  in  manner  and  form  as  the  said 
Joseph  Wiljans  had  above  complained  against  bim, 
and  of  this  he  put  himself  upon  the  country,  &c.  and 
the  said  Joseph  Willans  did  the  like. 

The  action  was  tried  on  21st  of  January,  1804, 
before  the  Lord  Chief  Justice  of  the  Court  of  King's 
Bench,  when  a  verdict  was  found  for  Joseph  Willaos, 
as  to  the  several  sums  of  money  demanded  in  the  third, 
fifth,  ninth,  thirteenth,  seventeenth,  twenty-first,  twenty* 
third,  twenty.fifth,  twenty-seventh,  and  thirty-seventh 
counts,  making,  together,  the  sum  of  six  hundred  and 
eighty  pounds,  and  for  Josiah  Taylor,  as  to  the  residue 
of  the  sum  of  five  thousand  four  hundred  and  sixteen 
pounds  demanded  by  the  declaration  :    Whereupoo 
it  was,  amongst  other  things,  considered  by  the  Court 
of  King's  Bench,  that  the  said  Joseph  Willans,  who 
sued   as  aforesaid,  should    recover  against   the  said 
Josiah  Taylor,  for  the  poor  of  the  said  parish  of  Saint 
James,  in  the  county  of  Middlesex  aforesaid,  and  for 
himself,  the  said  Joseph  Willans,  the  said  several  sums 
of  money,  in  the  third,  fifth,  ninth,  thirteenth,  seven- 
teenth, twenty-first,  twenty-third,  twenty-fifth,  twenty- 
seventh,  and  thirty-seventh  counts  of  the  said  dedans 
tion  respectively  mentioned,  making  the  said  sum  of' 
six  hundred  and  eighty  pounds,  parcel  of  the  said  sum 
of  five  thousand  four  hundred  and   sixteen   pouncb 
above  demanded  ;  and  that  the  said  poor  of  the  said 
parish  of  St.  James,  in  the  county  of  Middlesex,  should 
have  one  moietv  thereof  to  their  own  use,  and  that  the 
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^aid  Joseph  Willans,  who  sued  as  aforesaid,  shdUld      1827. 
iiave  the  other  moiety  thereof  to  his  own  use,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided. 

A  writ  of  error  was  brought,  returnable,  in  the  Court 
of  Exchequer  Chamber,  at  Westminster,  by  Josigl^ 
-Taylor,  from  this  judgment  of  the  Court  of  King's 
JBench  :  upon  which  Josiah  Taylor  assigned  the' same 
jerrors  as  those  hereinafter  set  forth,  and  the  judgnient 
.of  the  Court  of  KingV  Bench  was  affirmed  in  the  Ex- 
chequer Chamber, 

From  these  judgments  a  writ  of  error  was  brought, 
returnable,  in  Parliament,  whereon  Josiah  Taylor  as- 
signed the  following  errors  : — 

•  That  the  declaration  aforesaid,  and  the  matter^  there- 
in contained,  are  not  sufficient,  in  law,  for  the  said 
Joseph  Willans,  who  sued  as  aforesaid,  to  have  or 
maintain  his  aforesaid  action  thereof  against. the  said 
Josiah  Taylor. 

That  although  it  appears  by  public  Acts  of  Parlia- 
inent,  that  there  are  only  two  parishes  of  Safht  James 
in  the  county  of  Middlesex  aforesaid,  that  is  to  say, 
one  parish  called  the  parish  of  Saint  James,  Clerk'en- 
(well,  othervvise  called  the  parish  of  Saint  James  dt 
X>lerkenwell,  and  another  parish  called  the  parish  of 
Saint  James,  Westminster,  otherwise  called  the  parish 
of  Saint  James  within  the  city  and  liberties  of  West* 
khinster,  in  the  county  of  Middlesex  ;  yet  it  does  not 
appear  by  the  record  aforesaid,  whether  the  said  Joseph 
Willans  sued  as  well  for  the  poor  of  the  said  parish 
of  Saint  James,  Clerkenwelj,  otherwise  called  the 
parish  of  Saint  James  at  Clerkenwell,  or  for  the  poor 
of  the  parish  of  Saint  James,  Westminster,  otherwise 
called  the  parish  of  Saint  James,  within  the  city  and 
liberty^  of  Westminster,  in  the  county  of  Middlesex 
aforesaid,  as  for  himself  in  that  behalf. 

£  E  2 
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1827.  That  it  does  not  appear  by  the  record  ^  aforesaid, 

whether  the  supposed  offences  in  the  third,  fifth,  ninth, 
thirteenth,  seventeenth,  twenty-first,  twenty-diiid, 
twenty-seventh,  and  thirty-seventh  counts  of  the  said 
ikclaration  mentioned,  or  any  or  either  of  them,  were 
or  was  committed  in  the  parish  of  Saint  James,  Clerk- 
en^well,  otherwise  called  the  parish  of  Saint  James, 
at  Clerkenwell,  or  in  the  said  parish  of  Saint  Jam^ 
Westminster,  otherwise  called  the  parish  of  Saint  James, 
within  the  city  and  liberty  of  Westminster,  in  the 
county  of  Middlesex  aforesaid. 

That  it  does  not  appear  by  the  record  aforesaid,  that 
the  said  William  Willans,  at  the  respective  times  in 
the  third,  fifth,  ninth,  thirteenth,  seventeenth,  twenty- 
first,  twenty-third,  twenty-fifth,  twenty-seventh,  and 
thirty-seventh  counts  of  the  said  declaration  ihentioned, 
did  lose,  to  the  said  Josiah  Taylor,  the  said  several 
sums  of  money  in  those  counts  respectively  mentioned, 
or  any  or  either  of  th^em,  by  playing  with  the  said 
Josiah  Taylor,  at  the  said  game  called  Rouge  et  Noir, 
in  those  counts  respectively  mentioned. 

That  it  does  not  appear  by  the  record  aforesaid,  that 
the  said  Josiah  Taylor,  at  the  said  respective  times  m 
the  said  third,fifth,ninth,thirteenth, seventeenth,  twenty- 
first,  twenty-third,  twenty-fifth,  twenty-seventh,  and 
thirty-seventh  counts  of  the  said  declaration  mentioned, 
did  play  with  the  said  William  Willans,  at  the  said 
game  called  Rouge  et  Noir,  in  those  counts  respectively 
mentioned. 

That  it  does  not  appear  by  the  record  aforesaid, 
that  the  said  William  Willans,  at  the  respective  times 
in  the  said  third,  fifth,  ninth,  thirteenth,  seventeenth, 
twenty-first,  twenty-third,  twenty-fifth,  twenty-seventh, 
and  thirty-seventh  counts  of  the  said  declaration  men* 
tioned,  did,  at  one  and  the  same  sitting,  by  playing  at 
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the  said  game  called  Rouge  et  Noir,  lose,  to  the  said      1827. 
Josiah  Taylor  so  playing,  the  said  several  sums  of 
money  in  tliose  counts  respectively  mentioned,  or  any 
or  either  of  them. 

That  it  does  not  appear  by  the  record  aforesaid^ 
that  at  the  respective  times  in  the  said  third,  fifth, 
ninth,  thirteenth,  seventeenth,  twenty-first,  twenty- 
third,  twenty-fifth,  twenty-seventh,  and  thirty-seventh 
counts  of  the  said  declaration  mentioned,  the  said 
William  Willans  did  lose,  to  the  said  Josiah  Taylor, 
the  said  several  sums  of  money  in  those  counts  re- 
spectively mentioned,  by  their  playing  together,  or 
with  each  other,  at  the  said  game  called  Rouge  et 
Noir,  or  by  betting  on  the  sides  or  hands  of  such  as 
did' play  at  the  said  game. 

That  by  the  record  aforesaid  it  appears,  that  the 
judgment  aforesaid,  in  the  form  aforesaid  given,  as  to 
the  several  sums  of  money  in  the  third,  fifth,  ninth, 
thirteenth,  seventeenth,  twenty-first,  twenty-third, 
twenty-fifth,  twenty-seventh,  and  thirty-seventh  counts  of 
the  said  declaration  mentioned,  making,  together,  the  said 
sum  of  six  hundred  and  eighty  pounds,  parcelof  the  said 
sum  of  five  thousand  four  hundred  and  sixteen  pounds, 
above  (Remanded,  was  given  for  the  said  Joseph  Wil- 
lans against  the  said  Josiah  Taylor ;  whereas,  by  the 
law  of  the  land,  the  said  judgment,  as  to  those  several 
sums  of  money,  ought  to  have  been  given  for  the  said 
Josiah  Taylor  against  the  said  Joseph  Willans. 

That  the  judgment  aforesaid  was  affirmed  in  the 
Court  of  our  Lord  the  King  of  Exchequer  Chamber, 
at  Westminster,  before  the  Justices  of  the  Common 
Bench  and  the  Barons  of  the  Exchequer,  whereas  no 
such  affirmance  of  the  said  judgment  ought  to  have 
been  given  thereupon,  but  by  the  law  of  the  land  the 
said  judgment  ought  to  have  been  reversed. 
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1827.  .  Joseph  Willans  joined  in  error  thereto,  and  said, 
that  there  was  no  error,  either  in  the  record  and  pro- 
ceedings aforesaid,  or  in  giving  and  affinning  the 
judgment  aforesaid. 

For  these  and  other  errors  in  the  record  and  pro- 
ceedings Josiah  Taylor  sued  out  a  writ  of  error,  praying 
that  the  judgment  might  be  reversed. 


For  the  Plaintiff  in  error,  Mr.  Broderick. 


It  is  essential  to  describe^  with  accuracy,  the  parish 
in  which  offences  against  the  9th  of  Anne,  c.  14.  are 
alleged  to  have  been  committed,  otherwise  the  poojr  of 
that  parish  cannot  recover  the  moiety  of  the  penalties 
for  which  the  verdict  may  be  given ;  but  it  is  un- 
certain, upon  the  present  record,  whether  the  offences 
were  committed  in  the  parish  of  St.  James,  Clerken- 
well,  or  in  the  parish  of  St.  James,  Westminster, 
which  are  the  only  two  parishes  of  St.  James  in  the 
county  of  Middlesex.  The  Statute  of  the  9th  of  Anne, 
c.  ]4<.  which  is  a  penal  statute,  and  must  be  construed 
strictly,  extends  only  to  the  cases  of  parties  who  lose 
and  win  above  ten  pounds,  by  playing  together  at  any 
unlawful  game,  or  by  betting  together  on  the  sides  or 
hands  of  persons  who  are  playing  at  such  unlawful 
game ;  but  it  is  not  alleged  upon  the  present  record, 
that  William  Willans  and  Josiah  Taylor,  the  parties 
who  are  .stated  to  have  lost  and  won  the  money,  were 
either  playing  together  at  any  unlawful  game,  or  were 
betting  together  on  the  sides  or  hands  of  persons 
playing  at  such  game.  No  intendment  can  be  made 
of  that  which  is  not  expressly  averred  in  a  penal  action, 
unless  it  be  a  necessary  inference,  Lynall  v.  Longbottom. 
It  is  not  averred,   that   William   Willans   was  play- 

«  2  Wils.  36.  b. 


For  the  Defendant  in  error,  Mr.  Patieson. 


The  Court  cannot  take  judicial  notice  of  the  names 
of  all  the  parishes  in  the  county  of  Middlesex,  and 
cannot  therefore  know,  as  matter  of  law,  whether  there 
be  or  be  not  a  parish  called  the  parish  of  St.  James  in 
the  county  of  Middlesex.     After  verdict,  it  must  be 
intended   that  there  is  a  parish  called   the  parish  of 
St.  James  in  the  county  of  Middlesex,  in  as  much  as 
the  Plaintiff  could  not'have  obtained  a  verdict  without 
-proving  the  offences  mentioned  in  the  declaration  to 
have  been  committed  in  that  parish.     The  misnaming 
of  the  parish,  if  it  be  misnamed,  is  an  error  in  fact,^  and 
not  in  law,  and  cannot  be  assigned  together  with  other 
errors.    The  misnaming  of  the  parish,  if  it  be  misnamed, 
is  matter  of  form  only,  and  cannot  by  law  be  assigned 
for  error.     It  sufficiently  appears  by  the  allegation  in 
the  declaration,  that  William  Willans  did  play  with 

*  Carth.  338.  and  see  Bac.  Abr.  Error  K.  2. 
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'ing  at  any  unlawful  game  with  Josiah  Taylor,  1827. 
nor  that  he  was  playing  at  such  unlawful  game  with 
•any  other  person,  and  betting  with  Josiah  Taylor,  nor  ^  *• 
that  he  was  betting  with  Josiah  Taylor  upon  the  sides 
or  hands  of  any  persons  who  were  playing  at  such 
game:  and  it. is  doubtful  whether  the  words  of  the  Act 
would  extend  to  a  case  where  A.  is  playing  and  bets 
with  B.  who  is  not  playing. 

It  being  assigned  upon  the  record  for  error  that  it 
appears  by  Acts  of  Parliament  that  there  are  two 
parishes  of  St.  James  in  Middlesex,  the  Defendant  in 
error  by  pleading  in  nullo  est  erratum  admits  the 
feet  so  assigned  upon  record,  Edmunds  v.  Probert.** 
To  avoid  this  consequence  the  Plaintiff  should  have 
demurred  for  duplicity. 
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1827.  the  Plaintiff  in  error,  in  as  much  as  it  is  averred  that 
William  Willans  did,  at  one  and  the  same  sitting,  by 
playing  at  Rouge  et  Noir^,  lose  to  the  Defendaot  a 
certain  sum  of  money,  which  could  not  have  been  the 
case  if  he  had  not  played  with  the  Defendant.  Sudi 
averment  is  at  all  events  sufficient  after  verdict* 

The  plea  in  nullo  est  erratum  is  in   substance  a 
demurrer.     At  the  utmost  it  only  prevents  advantage 
being  taken  of  misjoinder  in  the  assignment  of  errors. 
It  is  still  open  to  say  that  the  error  alleged  is  not  well 
assigned.     The  case  of  Edmunds  v.  Probert*  is  no 
authority.  ^  It  is  argued  that  in  nulla  est  erratum  bA- 
mits  the  fact.     So  does  a  demurrer*     Sudi  a  plea  is  a 
demurrer.    King  v.  Gosper  Yelverton,  58.    Morris,  o. 
Fletcher,  Cro.  Car.  53.    So  in  the  case  in  Cartbew,  it 
was  held,  that  joining  error  in  fact  with  error  in  law 
-would  be  bad  on  general  demurrer.     So  in  Jeffrey  v. 
Wood.  1  Stra.  439.  Burdett  v.  Wheatley.  2  Raym.  883. 
Error  in  fact  and  error  in  law  cannot  be  assigned  together, 
because  they  require  different  modes  of  trial.     In  Hod- 
son  V.  Banks^  it  was  argued,  that  in  nullo  est  erratum  ad- 
mitted an  allegation  of  facts  made  \]pon  the  assignment 
of  errors,  but  it  was  held  otherwise  because  it  was 
contrary  to  the  record.     It  appears  by  the  record  that 
the  parish  of  St.  James  is  in  the  county  of  Middlesex. 
The  error  assigned  cannot  stand  because  it  contradicts 
the  record.     The  assignment  speaks  of  Acts  of  Par- 
liament; those  Acts  should  have  been  shewn.     If  the 
description  of  the  parish  is  wrong,  the  objection  should 
have  been  taken  at  the  trial  for  a  variance.     It  may  be 
argued  that  it  could  not  be  the  subject  of  a  nonsuit 
If  it   is   rightly    described   and    there   are   two  such 

•  2  Wils.  36.  b.    The  cases  are  collected  in  2  Bac.  Abr.  qua  sop. 

^  Co.  Jac,  28. 


ON  APPEALS  AND  WRITS  OF  ERROR.  425 

.parisbesi  the  subject  matter  is  incapable  of  distinction.      1827. 

Doe  V.  Harris.  5.  M.  and  S.  926 ^ 

If  it  be  admissible  as  error  in  fact,  the  all^ation  is 
not  substantively  that  there  are  two  parishes,  but  that 
-it  appears  by  Acts  of  Parliament  upon  which  no  issue 

can  be  taken  ;  for  Acts  of  Parliament  are  in  the  breast 

of  the  Legislature. 

In  the  course  of  the  argument  the  Lord  Chancellor 
made  the  following  observations : 

Upon  that  part  of  the  argument  in  which  it  was  said 
to  be  doubtful  whethervthe  Act  would  extend  to  a  case 
where  one  of  the  parties  playing  betted  with  a  party 
not  playing, — 

The  Lord  Chancellor  said : — If  the  bet  was  on  the 
game,  he  must  be  betting  on  one  side. 

Upon  the  argument  that  there  was  no  averment,  that 
Taylor  was  playing  with  Willans,  that  the  allegation 
was  that  he  lost  by  playing,  the  Lord  Chancellor 
observed,  that  the  allegation  was  of  loss  "  to  another 
person'^  by  playing,  and  he  added,  "  How  can  one 
man  lose  to  another  but  by  playing  or  betting  with 
him.^^  Is  there  any  authority  which  decides,  that 
where  A.  is  playing  with  B.  and  bets  with  C.  the 
case  is  not  within  the  Act.  "  If  the  fact  is  necessarily 
implied  from  what  is  stated,  it  is  sufficient.  The 
question  upon  this  argument  is,  whether  it  is  not  a 
necessary  implication  from  the  facts  alleged  that  there 
was  a  playing  with  Taylor.^^ 

The  Lord  Chancellor^. — I  am  not  sure  that  I  know 
the  precise  objection.  Is  it  that  St.  James  should  be 
distinguished  by  the  addition  of  Clerkenwell  ?  If  St. 
James  is  the  proper  name,  it  is  indifferent,  whether  it 

«  See  Doe  v.  Salter,  13  East.  9.   Taylor  v.  Hooman  1  Moore  161. 
''At  the  conclusion  of  the  argument. 
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1827.      is  in  Clerkenwell  or  Westminster.     As  to  the  ai 
ment  that  the  distinction  in  pleading  is  necessary, 
order  that  the  poor  may  have  their  share  of  the  penaltj 
if  the  Plaintiff  recovers  the  whole,  the  parish  entitle 
to  the  moiety  may  recover  over  from  the  Plaintiff,      fj 
it  necessary  that  the  whole  matter  should  appear   qo 
the  record  ?    Suppose  there  are  two  parishes  of  the 
same  name  in  a  county,  is  it  not  sufficient  in  pleading 
as  to  one  of  them,  to  describe  it  generally?    What 
authority  is  there  for  the  contrary  position?    If  the 
parish  of  St.  James  is  not  the  proper  name,  that  was 
matter  of  nonsuit,  and  you  cannot  take  advantage  of 
such  a  variance  by  writ  of  error.     It  appears  that  St. 
James  is  the  proper  name,  and  that  the  rest  is  only 
matter  of  superfluous  description.     If  the  name  is  not 
properly  stated  in   the  declaration,  advantage  should 
have  been  taken  of  it  upon  the  trial.     It  cannot  now 
be  alleged  as  an  error  in  fact. 

As  to  the  second  point,  it  is  not  possible  for  a 
person  playing  to  lose  to  another  (except  by  betting, 
which  is  not  this  case)  unless  he  is  playing  with 
him. 

Judgment  affirmed  without  costs. 


ON  APPEALS  AND  WRITS  OF  ERROR. 


IRELAND. 

TRIMLESTOWN 
V. 

(COURT  OF  CHANCERY.)  n^i^lrs. 

Pie  Right  Honourable  Thomas  LordK      .^^„  . 
Baron  Irimlestown,  -    -    -    j    -^^ 

jEiVA'N  Lloyd,  Esquire,  a  Lieutenant- 
General  in  His  Majesty's  Army, 
and  Alicia  Lady  Baroness 
Trimlestown,  his  wife;   -    - 

also, 

Rosalie  Countess  D'Alton,  Pe-Y  Respondents. 
TER  Count  D'Alton,  her  Hus- 
band, Richard  D'Alton  and 
Edward  D'Alton,  Minors,  by 
thesaidPETERCoUNTD^ALTON, 
their  Father  and  next  friend, 

T.  from  time  to  time  during  his  life  prepares  instructions 
for  his  will,  and  causes  drafts  to  be  prepared  upon  those 
instructions.  At  his  death  he  leaves  various  testamentary 
papers,  executed  so  as  to  pass  his  property;  under  which 
papers  his  son  by  a  first  wiie,  and  the  issue  of  that  son:  his 
widow,  (a  second  wife,)  his  daughter  with  her  children,  and 
ulterior  remainder-men,  might  severally  claim  interests.  By 
the  last  of  these  testamentary  papers  the  provision  for  the 
'widow  and  the  daughter  and  her  children  was  considerably 
increased.  The  Testator  died  in  1818.  In  1814  the  daugh* 
ter,  with  her  husband  and  children,  filed  a  bill  in  Equity  to 
establish  the  last  will,  and  effectuate  the  charge  in  tneir 
favour.  In  the  same  year  the  widow  filed  a  bill  in  the  same 
Court,  to  establish  the  same  will  and  her  interests  under  it. 
In  1816  the  son  and  heir  filed  a  bill  in  the  same  Court, 
imjpeaching  the  will  as  obtained  by  fraud  atid  the  improper 
influence  of  the  widow,  and  praying  a  declaration  of  its  in- 
validity, and  an  issue  at  law  to  try  the  question. 

In  the  first  of  these  causes,  (the  suit  on  behalf  of  the 
daughter  and  her  children,)  by  a  decretal  order, 
an  issue  was  directed  to  enquire  by  a  trial  at  bar 
whether  the  last  testamentary  paper  was  the  will  of  T. 
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The  widow  with  her  husband  w^re  to  be  the  plamtiffs  in 
the  action,  the  son  and  heir  to  be  the  defendant,  and  die 
daughter  with  her  husband  were  to  be  at  liberty  to  appeir 
in  the  action  and  defend  their  rights  and  that  of  mat 
children.     Upon  the  trial  of  the  issue  the  Jury  found  t 
verdict  for  tne  defendant.     In  the  course   of  the  tiul 
several  of  the  testamentary  instruments  executed  by  the 
Testator  were  produced  in  evidence;  but  the  only  poot 
submitted  to  the  consideration  of  the  Jury  was  the  gsaai 
question  of  the  validity  or  the  invalidity  of  the  last  teit^ 
mentary  paper.     Apphcation  being  inaae  to  the  Court  of 
Equity  for  a  new  trial  upon  the  grounds,  1.  that  the  evidott 
given  by  two  of  the  witnesses  upon  the  former  trial  had 
been  improperly  admitted;  2.  of  misdirection  by  the  Judge; 
3.  that  the  verdict  was  contrary  to  evidence ;    the  Lon 
Chancellor  having  required  of  the  Judges*  who  tried  tk 
issue  a  report  of  only  part  of  the  evidence;  the  Judgs 
returned  a  report  confined  to  the  evidence    of  two  wit- 
nesses; upon  consideration  of  which  the  Court  refused 
the  application  to  set  aside  the  verdict. 
Against  this  decision  there  was  an  appeal  to  the  House  of 
Lords,  who  remitted  the  cause  to  the  Court  below,  with 
directions  to  call  for  a  full  report  of  the  notes  c^  die 
Judges  upon  the  trial  of  the  issue.     In  consequence  of  tfai 
remit,  a  full  report  having  been  required  and  returned^ 
the  application  lor  a  new  trial  was  reconsidered,  and  ther^ 
upon  a  new  trial  was  granted  and  the  issue  v^as  varied  hj 
adding  to  the  original  inquiry  '^  whether  the  testamentaij 
paper"  (the  subject  of  first  issue)  "  was  the  last  will  of  t« 
testator,**  a  farther  inquiry  '^  whether  any  and  what  pawr 
writing  is  the  last  will  of  &c.^     Against  this  new  oraer 
the  son  and  heir  appealed  to  the  House  of  Lords. 
Held  that  the  variation  of  the  issue  not  resUng  upon  anj 
allegation   in  the  pleadings    of    any  other   testamentaij 
instruments  but  that  which  was  the  subject  of  the  fint 
issue,  was   unauthorized;    that   the  issue   was   defectife 
in  not  directing  a  specific  inquiry  whether  any  part  of  the 
last  testamentary  paper,  e.g.  that  under  which  the  dau^tff 
and  her  children  took  interests,  was  valid,  although  the 
provision  for  the  wife  was  void ;    which  point  ought  to 
nave  been  submitted  to  the  Jury  by   the   Judge  at  flje 
trial,  but  was  not  so ;   that   the  order  was  erroneous  h 
directing  that  the  widow  should  be  the  plaintiff  in  the 
issue,  leaving  to  the  daughter  the  Plaintiff  in  the  cause  ifi 
which  it  was  directed  only  hberty  to  appear  and  defend, 
&c.  that  the  order  and  the  issue  were  defective  for  want 
of  parties  taking  interests  under  the  several  testamentary 
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Sapers ;  tliat  the  issue  ought  to  have  been  directed  upon  a      1 827. 
ecree  in  the  three  causes;   and  that  whether  the  new  trial '    '^-v-^ 
was  granted  or  refused,  no  effective  decree  could  be  made  in  trimlebtown 
tbe  cause  in  its  actual  state.     Upon  these  and  other  grounds         ^'' , 
the  cause  was  remitted  to  the  Court  below,  with  directions    and  others. 
to  enable  the  Court  and  parties  to  rectify  the  procedings. 


The  Appellant  was  the  only  son  of  Nicholas  Lord 
SVimlestown  by  his  first  marriage.  The  Respondent, 
iLady  Trimlestown,  was  the  widow  of  Lord  Nicholas, 
pdSerwards  married  to  Respondent  General  Lloyd. 
SPbe  Countess  D'Alton  is  the  only  daughter  of  Lord 
Nicholas,  and  the  other  Respondents  were  her  two 
ions. 

Lord  Nicholas,  in  August,  1797,  intermarried  with 
the  Respondent  Lady  Trimlestown.  Upon  that  mar- 
riage, he  received,  as  a  portion  with  his  wife,  ^2000, 
■nd  settled  a  jointure  of  j6800  a  year  upon  her  for  life, 
charged  upon  his  Dublin  and  Meath  estates. 

In  December  1797?  by  a  will  duly  executed.  Lord 
Nicholas  confirmed  the  jointure  of  <£800  a  year,  settled 
upon  the  Respondent  Lady  Trimlestown,  and  charged 
die  same  upon  additional  estates ;  and  subject  thereto 
he  devised  the  whole  of  his  real  estates  (except  a  small 
part  which  he  directed  to  be  sold  for  payment  of  debts) 
to  the  Appellant  for  life,  with  remainder  to  the  Appel- 
lant's son,  Thomas  Bamewall,  and  his  issue  male,  in 
strict  settlement ;  remainder  to  any  future  sons  of  the 
Appellant,  in  tail  male,  with  remainder  to  any  future 
sons  of  the  Testator,  in  tail  male,  remainder  to  Appel- 
lant's daughters  for  life,  remainder  to  Testator's  daugh- 
tCT,  the  Respondent  Rosalie  Countess  D'Alton,  for 
life,  with  several  remainders  over  in  favour  of  her 
children  and  their  issue,  remainder  to  his  own  right 
heirs.    The  will  contained  powers  of  leasing,  jointure 
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ing,  and  charging,  with' portions,  and  gavfe  H  legacjof 
<£400  to  the  Respondent  Lady  Trimles^town,  and  £SD 
V.        to  the  Countess  D' Alton.     AH  the.  residue  of  the  pio- 
and^thers.    pefty  WBS  glven  to  the  Appellant.  *^  ^ 

In  the  year  1809,  Lord  Nicholas  became  intrtledto  ■^'^ 
the  Turvey  or  Kingsland  estate,  as  heir  of  his  cousiD 
the  late  Viscount  Kingsland ;  and  shortly  afterwaidi 
gave  instructions  to  have  a  codicil  prepared,  wheretiy 
be  proposed  to  revoke  the  devises  in  remainder  made 
by  his  will  in  favour  of  the  Couqtess  D^  Alton,  and 
her  children  and  their  issue,  and  to  entail  his  estate 
so  that  they  might  attend  the  title  of  Trimlestowo; 
and  by  the  same  codicil  he  proposed  to  devise  the 
Turvey  or  Kingsland  estate  to  the  Appellant  and  im 
male  descendants.  A  codicil  was  prepared  accordiog 
to  these  instructions,  and  revised  by  Mr.  Butler;  but 
it  was  not  executed,  Mr.  Butler  having  stated  be 
apprehensions  that  it  was  defective,  and  recommended 
a  new  will  to  be  made,  incorporating  the  codicil. 

On  the  3d  of  November,  1809,  Lord  Nicbobi 
es^uted  a  codicil,  whereby  he  revoked  the  iimitatic 
pf  his  real  estates  to  his  daughter  the  Countss^^g^ 
D' Alton,  and  limited  the  same  to  go  with  the  til 
In  other  respects  he  confirmed  the  bequests  of 
.will  as  to  his  daughter,  and  gave  her  an  annuity 
<£800  for  life,  if  the  estates  should  descend  to  &c. 
addition  to  the  bequests  of  the  will,  he  also  gave  to  !■■  » 
wife  <£200  per  annum  for  life,  with  diamonds  ac^<l 
furniture.  The  Turvey  or  Kingsland  estate  he  devis^s^ 
to  the  Appellant  his  son,  of  whom  he  spoke  in  ten^*^^ 
of  great  affection,  and  directed  that  when  a  certst  "* 
annuity  then  charged  upon  the  Turvey  estate  sfaoiB 
be  extinct,  a  further  annuity  of  jESOO  should  be  pa 
to  his  wife.  This  codfcil  was  found  with  the  signatir/^  i 
und  seal  torn.  i 
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Id  1804  the  draft  of  a  codicil  was  prepared  by  Lord      1827. 
Herbert  Stewart,  the  friend  of  Lady   Trimlestown, 
which  she  was  led  to  believe,  by  a  stratagem  of  Lord         *- 
Nicholas,  that  he  had  executed,  when  in  fact  it  never   ai^^otbers. 
was  executed. 

By  a  will  dated   on    the  1st  of  July,    1805,  and 
which  was  duly  executed,    Lord    Nicholas  gave  •  a 
reot  chai^  of  <£400  to  the  Respondent  Lady  Trim- 
lestown, in  addition  to  her  jointure  of  <£800  a  year, 
so  long  as  she  should  remain  single,  declaring  that  if 
she  should  not  remain  single  she  would  marry  some 
person  of  rank  and  fortune,  so  as  to  make  this  j64O0 
s  year  no  object  to  her ;   he  also  bequeathed  to  her  a 
hpcy  of  <£500 ;  and  he  devised  all  his  freeholds  ex- 
cept the  Turvey  estate  to  the  Appellant  for  life,  re- 
QttiDder  to  Thomas  Barnewall  his  (the  Appellant^s) 
8on  for  life,  with  remainder  to  the  first  and  every  other 
son  of  Tbonias  Barnewall  in  tail  male;  with  remainder 
to  such  person  as  should  possess  the  title  and  dignity  of 
Baron  Trimlestown ;  and  in  case  only  of  the  extinction  of 
hk  title,  to  the  children  of  the  Respondent  Rosalie 
Countess  D*Alton;  and  Lord  Nicholas  thereby  limited 
the  Turvey  estate  to  trustees  for  the  same  uses  as  the 
other  freeholds,  and  empowered  the  Appellant  to  charge 
his  Turvey  and  Kingsland  estate  with  ^20,000,  to  dis- 
€barge  incumbrances  upon  his  other  estates:   and  he 
bequeathed  all  the  residue  of  bis  property,  of  what  nature 
Of  kind  soever,  to  the  Appellant.     By  this  will  he  also 
gave  an  annuity  of  <£S00  to  the  Respondent  Countess . 
D'Alton,  charged  on  his  estates. 

Of  this  will  of  the  1st  of  Julv,  1805,  Lord 
Nicholas  executed  duplicates,  one  of  which  he  left  with 
Mr.  Addis,  the  other  he  lodged  in  the  hands  of  his  rela* 
tion  Robert  Barnewall,  but  both  the  parts  in  September 
1810,  were  given  up  to  Lord  Nicholas  by  his  desire. 


TRIMLF.STOWN 

r. 

LLOYD 


432  CASES  IN  THE  HOUSE  OF  LORDS 

1827.  On  the  25th  of  Jaly,  1805,  Lord  Nicholas  executed . 

a  codicil  to  his  will,  whereby  he  revoked  the  appoiDt- 
ment  by  his  will  of  1805,  of  Mr.  James  Nangle,  aod 
and7thers.  Mr.  Tbooias  Kemoiis,  as  his  executors  and  trustees, 
and  appointed  the  Earl  of  Fingall,  and  Robert  Baroe- 
wall,  his  trustees  and  executors. 

On  the  28th  of  September,  1810,  Lord  Nicholas 
executed  a  codicil  to  his  will,  by  which  he  gave  to  the 
Countess  D'Alton  an  annuity  of  £620  during  her  life, 
charged  upon  his  estates  in  Dublin,  &c.;  a  legacy  of 
£5fi00  to  her  daughter,  Henrietta  D ^  Alton ;  ,^6400 
to  her  son  the  Respondent  Richard  D'Alton ;  and 
<£100  to  her  son  the  Respondent  Edward  D'Alton; 
and  by  the  same  codicil,  he  gave  to  Lady  Trimle^ 
town  his  house  in  Portland- place,  and  aH  the  rest^ 
residue,  and  remainder,  of  his  personal  estate ;  be  abo 
devised  to  her  during  her  life,  his  house  at  Turvejr, 
with  the  use  of  the  gardens  thereto  belonging,  and 
thirty  acres  of  land  immediately  adjoining  to  the 
house. 

On  the  2d  of  August^  1812,  Lord  Nicholas  exe^ 
cuted  another  codicil  to  his  will,  in  which  reciting  that 
he  had  made  his  last  will  and  testament,  and  different 
codicils,  (which  he  thereby  confirmed,  of  whatever' 
date  they  might  be,)  and  had  thereby  devised  his 
estates  in  the  King's  County,  and  County  of  Meath, 
but  had  made  no  disposition  of  his  estates  at  Turvqf, 
in  the  county  of  Dublin,  counties  of  Longford,  Ros- 
common, and  Kildare,  he  devised  to  Lady  Trimles- 
town,  for  her  life,  the  house  and  demesne  lands  of 
Turvey,  then  in  his  own  occupation,  and  containii^ 
about  fifty-eight  acres ;  and,  after  her  death,  the  same 
were  to  go  to  the  Appellant  Tor  his,  life ;  to  whom  he 
also  devised  the  remainder  of  the  Turvey  estate,  with 
remainder  to  the  Appellant's  son,  Thomas  Bamewail, 
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for  life,  with  divers  remainders  over  in  strict  settlement.      1827. 
This  codicil  then  recites  that  he  had  by  his  will  given     ^^»  ^^ 

TRIMLESTOWM 

to  his  daughter  an  annuity  of  <£600  a  year,  which  he         v. 
confirms,  and,  if  she  should  die  before  her  husband,    and  o^then. 
jESOO,  part  of  the  annuity,  was  to  go  to  her  son,  the 
Respondent  Edward  D^Ahon  (in  this  codipil  called 
^    Edward  Thomas  Nicholas  D^ Alton),  during  the  life 
:    of  the  Count ;  and  he  gives  a  legacy  of  <£3000  to  the 
\    Respondent  Richard  D^Alton  (in  this  codicil  called 
^   Richard  Charles  D^AIton),  charged  upon  his  King's 
!•  County  estate :  and  ratifies  and  confirms  his  will  and 
i  codicils,  and  all  the  gifts,  devises,  matters,  and  things 
;  therein  contained,  and  he  revokes  the  appointment  of 
-the  executors  in  his  former  will  and  codicil,  and  ap- 
if  points  Colonel  O^Shee  an  executor. 
i       Lord  Nicholas  was  asked  by  Mr.   Kemmis,  who 
f    prepared  this  codicil,  to  produce  his  will  and  codicils, 
but  he  declined  doing  sOy  telling  him  that  they  were  in 
England^  and  Mr.  Kemmis  made  a  memorandum  on 
the  back  of  the  draft  of  the  codicil  prepared  by  him, 
that  he  had  not  seen  the  will  and  codicils  thereby  re- 
ferred to. 

The  draft  of  this  codicil,  as  prepared  by  Mr.  Kem- 
mis, began  as  follows : 

*♦  Whereas  I,  Nicholas  Lord  Baron  of  Trimlestown, 
•*  have  made  my  last  Will  and  Testament,  in  writing, 
**  bearing  date  the  day  of 

•*  in  the  year  of  our  Lord 

•*  and  have  thereby  devised  my  estates  in  the  King^s 
••  County,  and  County  of  Meath,  but  have  made  no 
•*  disposition  of  my  estate  at  Turvey^  &c.'' 

Lord  Nicholas  altered  the  draft,  by  drawing  his  pen 
tfirough  the  words,  ^^  in  writings  bearing  date  the 
**  day  of  in  the  year  of 

•*  our  Lard  .^'     And  instead  thereof,    , 
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1827.      he  inserted,  after  the  words  <<my  last  will  and  testa- 
ment/^ the  following  sentence, "  and  different  codicib 
which  I  hereby  confirm  upon  whatever  date  they  wm 
andothers.    ie.^^     But  he  did  not  correct  the  recital  of  his  having 
made  no  disposition  of  the  Turvey  Estate. 

On  the  15th  of  November,  1812,  a  letter  signed  fay 
Lord  Nicholas  was  transmitted  to  Mr.  Kemmis, 
containing  the  following  inclosure  in  the  handwriting 
of  Lord  Nicholas. 

''  Instructions  to  Mr.  Kemmis  for  preparing  mj 
♦*  will. 

^^  l^.*-*«To  revoke  all  former  wills  and  codicils  made 
••  by  ma 

*'  9**.-^To  direct  that  I  may  be  buried,  in  a  private 
"  manner,  in  the  family  vault  at  Trimlestown. 

"  3°. — ^To  entail  all  my  real  €;states  in  the  county  of 
^*  Meath  and  King^s  County  on  my  son  John  Thcunai 
^*  Bamewall,  and  my  grandson,  his  son,  Thomas  Bams* 
**  wall,  and  their  issue  male,  [subject^  however^  to  m§ 
V  debis^  and  to  the  Jbiiowing  legacies ;)  and  all  aj 
**  family  pictures,  together  with  the  Turvey  Estate!^ 
"  after  my  beloved  wife  Lady  Trimlestown^s  demiae; 
^^  all  which  I  intend  to  entail  strictly  on  my  son  and 
grandson,  and  their  issue  male,  with  a  power  to  mak 
a  provision  of  2,000/.  a  year  on  any  future  wife  tint 
they  may  have,  and  a  power  to  charge  the  estates 
with  a  sum  not  exceeding  40,000/.  as  a  provision 
for  younger  children  that  may  be  born  from  suck 
future  marriages  ;  with  all  the  usual  limitations  with 
**  respect  to  the  grant  of  leases  customary  to  entailed 
properties :  and  in  failure  of  issue  male  in  my  son 
and  grandson,  I  wish  to  entail  the  estate  of  Trimles- 
town upon  the  heir  male  of  my  family,  who  is  next 
^*  in  succession  to  my  title,  as  M.  Batnewall  of  Fyans* 
^^  town,  and  his  issue  male ;  and  the  King'&  County 
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*•  estdte,  and  the  reversion  of  my  Turvey  estate,  after      1827. 
*•  Lady  Trimlestown's  demise,  I  wish  to  entail  on  my  ■.IrTT*' 
**  daughter  Countess   D^ Alton,  and  her  heirs   male,         «'• 
*•  in  succession ;  by  which  I  mean  her  son  Richard ;    andotiwrs. 
"  asd  in  the  event  of  their  succeeding,  they  are  postt 
,  .  ••  lively  to  take  the  name  and  bear  the  arrtis  of  Bafne- 
■'    *•  Wall,  arid  iii  failure  of  my  daughter,  and  her  heirs 
**  IDal^,  above!  mentioned,  I  wish  to  entail  these  estates 
•*  on  my  own  heirs  male  above  mentioned. 

**  4®.-^I  wish  to  bequeath  to  my  beloved  wife.  Lady 

'•  Tritfitestown^  all  toy  personal  property  of  every  de- 

*•  dcriptign,  s^ve  and  except  my  family  pictures,  which 

^*  ttl«  to  be  efitailed,  as  before  mentioned.     I  also  leave 

••  fo  Lady  Tritnlestown  my  wife,  the  house,  demesne, 

[  ^  Hod  estates  of  TiWrey,  with  all  the  property  thereunto 

*  ^  bekmging  itt  the  Counties  of  Kildafe,  Roscommon, 

^  •*  Utid  Longford,   and   Dublin,   to  enjoy  during  her 

f  *^  Hatdfal  H%,  in  as  full  and   complete  possession  as 

'   ••  posshbief,  tvith  power  to  eject  tenants  and  grant  leases, 

"  to  is  usual  in  such  cases.     And  I  also  bequeath  to 

•*  Lady  Trtrttlestown,  my  wifi?,  ^5,000,  to  be  secured 

•*  to  her  ort  the  King^s  County  estate. 

•«  5*^.-*-I  wish  to  bequeath  to  my  daughter  Countess 
«  D^ Alton  <£600  a-year  during  her  natural  life,  for  her 
^*  ible  and  separate  use,  independent  entirely  on  her 
*  husband  Peter  D'Alton  ;  and  to  my  grand-daughter 
^  Henrietta  D^ Alton  £5000 ;  to  my  grandson  Rich- 
•«  UrtJ  D^Alton  £3000 ;  and  in  the  event  of  Count 
*«  D^Alton^i*  outliving  toy  daughter,  I  wish  to  leave 
^  Itty  grandson  Edward  D^Alton,  £400  yearly,  during 
•*  bis  father's  life. 

•*  I  wish  to  name  toy  cousin  Colonel  John  O^Shee^ 
*•  dnd  my  brother-in-law  Colonel  Henry  Eustace^  to    . 
•*  be  the  trustees  and  executors  of  this  my  will. 

**  TRIMLESTOWN." 
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1827.  Upon  these  instructions  a  long  correspondence  fct 

lowed  between  Lord  Trimlestown  and  Mr.  Kemmii, 
*'•  respecting  the  details  of  the  will. 
anTotben.  In  puFsuance  of  the  instriictions  a  will  was  drawn 
4IP  and  executed  on  the  8th  of  December,  1812,  by 
which  Lord  Nicholas  revoked  all  former  wills  and 
codicils,  and  then  devised  all  his  real  estate  to  Cdoiid 
O^Shee,  and  Henry  Eustace :  as  to  the  King^s  Ctnmlj 
estate,  subject  to  the  jointure  o/'^SOO  a  yecar  to  Lad^ 
Trimlestown,  and  charged  with  the  payment  of  cA 
his  debts  and  the  legacies  thereq/ier  bequeaihii^ 
to  the  use  of  Thomas  Kemmis  for  SCO  years,  in  tniil 
for  better  securing  the  several  annuities  of  ^£600 
<£400  and  .£400  thereinafter  respectively  given  to  ibe 
Countess  D^AIton  and  her  sons  Richard  and  Edmul 
D' Alton  ;  and  upon  trust  also  to  raise  money  Jbr  tk 
payment  of  all  the  testator^ s  debts  and  legada; 
and  subject  to  the  said  term  and  the  trusts  thereof 
to  the  use  of  William  Kemmis  and  his  heirs,  duriflf 
the  life  of  the  Countess  D'Alton,  in  trust  to  pijr 
her  ,£600  a  year  during  her  life,  and  after  her  de- 
cease, in  case  her  son,  Richard  D^Alton,  should  sur- 
vive, and  should  not  be  her  eldest  son,  then  to  ik 
intent  he  should  receive  <£ 400  a  year  during  his  life; 
and  if  Peter  Count  D'Alton  should  outlive  the 
Countess  D'Alton,  then  Edward  D'Alton  should 
receive  <£400  a  year  during  his  father^s  life:  and  be 
devised  the  Turvey  or  Kingsland  estate  to  Lady  Trini' 
lestown  for  her  life,  without  impeachment  of  waste. 
The  estate  in  the  County  of  Meath,  called  the  Trimles- 
town Estate,  he  devised,  "  subject  to  the  payment  of  die 
"  annuities  to  the  Countess  D'Alton,  Richard  D'Al- 
'^  ton,  and  Edward  D^ Alton,  and  interest  upon  hn 
<^  debts  and  legacies,  in  aid  and  to  supply  any  defi- 
"  ciency  arising  from  the  failure  of  the  rents  of  his 
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.  *•  King's  County  estates,  until  the  subsisting  leases  1827. 
•*^  thereof  should  expire  ;^^  together  with  the  said  King^s 
County  estate,  subject  to  the  several  charges  and  an- 
nuities aforesaid,  and  the  said  Turvey  and  Kingsland  andotheri; 
^tate,  after  the  death  of  Lady  Trinolestown  (who  wdl 
younger  than  the  Appellant),  to  the  use  of  the  AppeU 
ianf  for  life^  with  remainder  to  the  Appellanfs  son^ 
!.  tiie  Hon.  Thomas  Barnewall,  for  life,  with  re- 
mainders  over  to  his  sons  severally  and  successively 
m  tail  male ^  with  remainders  to  any  future  sons  of  the 
Appellant,  severally  and  successively  in  tail  male ;  and 
id  default  of  such  issue,  the  King's  County  and  Turvey 
estates  were  given  over  to  the  Countess  D' Alton,  and 
her  children ;  and  the  Meath  or  Trimlestown  estate  to 
Ae  Barnewalls  of  Fyanstown,  with  divers  remainders- 
Over.  And  Lord  Nicholas,  by  the  said  will,  gave  to 
{ .  tile  Appellant,  and  his  son  Thomas  Barnewall,  respect- 
■  'wrcly,  as  and  when  they  should  respectively  be  in  actual 
possession  of  the  King's  County,  Meath,  and  Turvey 
estates,  powers  of  jointuring  with  £2000  a  year,  and 
charging  with  £40,000  for  the  portions  of  daughters* 
and  younger  sons.  And  he  charged  the  King's  County 
estate  with  a  legacy  of  £5000  for  Lady  Trimlestown  ; 
£5000  for  Henrietta  D'Alton,  to  be  paid  on  her 
varriage;  and  a  legacy  of  £3000  for  Richard  D' Alton ; 
ilnd  he  bequeathed  to  Lady  Trimlestown  the  whole 
of  his  personal  estate  (except  his  family  pictures) 
exempt  from  the  payment  of  his  debts;  and  he  ap- 
pointed Colonel  O^Shee  and  Henry  Eustace  his  Exe^ 
tutors. 

Lord  Nicholas  died  on  the  17th  of  April,  1813,  in 
the  87th  year  of  his  age,  and  was  succeeded  in  his 
title  by  the  Appellant. 
.     The  will  was  proved  in  the  Ecclesiastical  Court  by 
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Colonel  O'Shee,  without  opposition  ;  but  (he  AppeU 
THiMLESTowN  ^^^^  aftcrwards  instituted  ^  syit  (which  is  still  depeodf 
^'        ing)  in  the  Ecclesiastical  Cpqrt  ip  Irel^Dd^  to  recal  the 
and  others,   probatc  of  the  will. 

Qn  the  23d  of  Aprjl,  13 li,  the  Respopdents,  Pet^ 
Count  D^ Alton  and  lips^lie,  with  Thomas  Keiqiius 
and  William  Kemmis,  fi|ed  ^  hill  jp  th^  Court  gf 
Chancery  in  England,  aga^ast  th^  Appellant,  aqd  Ladj 
Trjmlestown,  the  Hon.  Thomas  Barnew^U,  ^nd  ptben^ 
seeking  to  have  the  will  of  th^  8th  of  December,  1819i 
established,  and  an  account. t^ken  of  tb^  debts  and 
other  incumbrances  affecting  the  Kjng^s  Cpaoty  estate; 
and  also  an  account  of  wh^t  was  due  to  the  CouoteH 
D^AIton,  in  respect  of  th^  anpuity  of  £600  given  to 
her  by  the  will,  and  praying  that,  in  case  it  sbouU 
appear  the  King^s  County  estate  ^as  np|  equal  to  th^ 
payment  of  the  annuity  of  £600,  then  that  it  might 
be  decreed  a  charge  on  the  Testator^s  estates  generally ; 
and  that,  in  the  niean  time,  a  receiver  might  be  ap- 
pointed over  the  King's  County  estate,  and  directed  to 
pay  the  annuity. 

To  this  bill  the  Appellant  put  in  an  answer,  whereby 
he  disputed  the  validity  of  the  will. 

On  the  S9th  June,  18 14*,  Lady  Trimlestown  filed  a 
bill  in  the  Court  of  Chancery  against  the  Appellant 
the  D'Altons,  and  others,  praying  (amongst  other 
things)  that  the  articles  executed  prior  to  her  marriage, 
dated  8th  August,  1797,  whereby  the  said  jointure  of 
4800  a  year  was  settled  upon  her,  and  also  that  Ae 
trusts  of  the  will  might  be  carried  into  execution  ;  and 
that  an  account  might  be  taken  of  what  was  due  to 
her  on  the  foot  of  the  jointure,  and  also  on  the  foot  of 
the  legacy  of  £500  given  to  her  by  such  will,  and  the 
interest  thereof;  and  that  the  Appellant  might  be  de- 
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creed  to  pay  what  should  be  due,  by  a  certain  day,  or      1827. 
else  that  a  competent  part  of  the  King^s  County  estate 
might  be  sold  for  payment  thereof;  and  that  a  receiver         ^* 
might  be  appointed  in  the  mean  time.  andothen. 

To  the  last  mentioned  bill  also,  the  Appellant 
put  in  an  answer,  also  disputing  the  validity  of  such 

In  the  month  of  July,  18 14,  Lady  Trirolestown  inter- 
BMurried  with  the  Respondent  Evan  Lloyd,  and  shortly 
afterwards  the  bill  filed  by  the  Respondents  Peter 
Count  D' Alton  and  Rosalie  his  wife,  and  their 
trustees,  was  amended,  and  Evan  Lloyd  made  a  party 
defendant  thereto;  the  Respondents  Richard  and 
Edward  D'Alton  were  also  made  defendants  thereto : 
aod  the  Respondents,  Evan  Lloyd  and  Alicia  (Lady 
Trimiestown)  his  wife,  filed  a  bill  of  revivor  for  reviving 
the  suit  so  instituted  by  the  Respondent  Lady  Trim- 
iestown, and  which  had  abated  by  her  marriage,  and 
tbe  same  was  revived  accordingly.  This  bill  was 
iirfkerwards  further  amended  by  striking  out  the  names 
of  Thomas  aod  William  Kemmis,  and  making  Richard 
aod  Edward  D^Alton  Co-Plaintiffs. 

On  the  19th  July,  1816,  the  Appellant  filed  a  bill  in 
tbe  Couit  of  Chancery  in  Ireland  against  the  Respon- 
dents  and  others,  praying,  amongst  other  things,  that 
Ike  will  of  8th  December,  1812,  might  be  declared 
finudulent  and  void,  and  be  set  aside  accordingly,  and 
that  proper  issues  might  be  directed  for  the  purpose  of 
trying  the  validity  of  such  will ;  and  that  the  Appel- 
bmt  migbt  have  the  necessary  commissions  for  exa- 
■moation  of  witnesses  out  of  the  kingdom,  and  also  of 
witnesses,  de  bene  esse. 

The  suit  instituted  by  the  Respondents  Peter  Count 
O'Alton  and  Rosalie  his  wife,  came  on  for  hear- 
i«g  on   the  18th   June,    1817,    when,  with  the  con- 
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1827.     sent   of   the   RespoDdents,   Evan    Lloyd    and   Lady 
^"^'^'^'^     Trimlestown,  it  was  ordered,  that  they  the  last  named 

TRIMLF.STOWN  '  '  ... 

V*  Respondents  should  commence  a  feigned  action  in  the 
andotbera.  Court  of  King's  Bench  in  Ireland,  against  the  Ap* 
pellant,  with  the  usual  further  directions,  in  orda*  that 
a  trial  might  be  had  between  the  parties  by  a  spectd 
jury  of  the  county  of  Dublin,  at  the  bar  of  the  Court, 
during  the  sittings  at  the  then  next  Michaelaias  term, 
to  try  the  following  issue,  viz.  "  Whether  the  paper- 
"  writings  bearing  date  the  8th  December^  1819,  in  the 
^^  pleadings  mentioned^  be  the  last  will  and  testament 
"  of  Nicholas  Lord  Trimlestown,  deceased,  or  not.^^ 
And  it  was  further  ordered,  that  the  Respondeots 
Peter  Count  D'Alton  and  Rosalie  his  wife  should  be 
at  liberty  to  appear  in  the  action  to  defend  their  rigbti 
and  those  of  their  children,  the  Respondents  Edward 
D'Alton  and  Richard  D'Alton. 

On  the  6th  June,  1818,  the  Lord  Chancellor  of 
[reland  made  an  order,  entitled  in  the  three  causes,  that 
the  parties  to  the  issue  should  be  at  liberty,  on  the 
trial  of  such  issue,  to  make  use  of  the  depositions  made 
by  the  witnesses  examined  abroad  by  them  respectivdy, 
on  commissions  issued  for  that  purpose. 

The  issue  came  on  for  trial  on  the  Uth  of  June, 
1818,  in  the  Court  of  King's  Bench,  before  Lord  Chirf 
Justice  Downes,  and  Judge  Mayne,  and  a  special  jury 
of  the  County  of  Dublin,  and  counsel  appeared  as  well 
on  the  part  of  the  Respondents  Evan  Lloyd  and  Lady 
Trimlestown,  as  of  the  Respondents  Peter  Count 
D 'Alton  and  Rosalie  his  wife.  The  trial  continued 
for  fourteen  days,  when  the  jury  not  agreeing  upon 
their  verdict,  a  Juror  was  withdrawn  by  consent  of  the 
Plaintiffs  and  Defendant  in  the  issue. 

On  the  21st  November,  1818,  the  Respondents  made 
an  application  to  the  Lord  Chancellor  of  Ireland  for  a 
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new  trial  of  the  issue,  and  thereupon  it  was  ordered  that      1827. 
the  new  trial  should  be  had  at  the  bar  of  the  Court  of 
Common  Pleas  in  Ireland,  by  a  jury  of  the  County  of        «'• 
Dublin;  but  before  the  order  was  drawn  up  the  venue    and  others. 
was  changed  on  the  application  of  the  Appellant,  and 
it  was  ordered  that  the  new  trial  should  be  had  before 
a  jury  of  the  county  of  Kildare. 

On  the  22d  February,  1819?  the  issue  came  on  to  be 
tried  in  the  Court  of  Common  Pleas,  before  Lord 
Norbury,  Mr.  Justice  Fletcher,  and  Mr.  Justice  Moore, 
and  continued  on  trial  from  that  day  until  the  6th  day 
of  March,  1819,  when  the  jury  after  having  retired  for 
twenty-eight  hours,  brought  in  their  verdict,  ''  That  the 
^^  paper-writing  of  the  8th  December y  1812,  in  the 
**^  pleadings  mentioned^  was  not  the  last  will  and  testa^ 
••  ment  of  Nicholas  Lord  Baron  Trimlestown^  cfe- 
**  ceased.^^ 

After  the  trial,  Henry  Eustace  married  Henrietta 
D^ Alton,  and  claimed  the  legacy  of  ^5000  given  to 
her  by  the  wilU 

The  Respondents,  being  dissatisfied  with  the  verdict, 
gave  notice,  on  the  7th  May,  1819,  of  moving  for  a 
new  trial,  on,  the  ground,  first,  of  inadmissible  evidence 
having  been  received  on  the  part  of  the  Appellant;' 
secondly,  of  the  Judges  who  presided  having  misdi- 
rected the  jury  at  the  trial ;  and,  thirdly,  on  the  ground 
of  such  verdict  having  been  given  contrary  to  law  and 
*  the  weight  of  evidence* 

The  motion  came  on  to  be  heard  upon  the  7th  of 
July,  1819j  when  the  Counsel  for  the  Respondents 
required  the  Lord  Chancellor  to  call  for  the  full  report 
of  the  Judges  who  presided  at  the  trial ;  but  his  Lord- 
ship was  pleased  to  declare  his  intention  to  call  for  the 
.  notes  of  the  learned  Judges  as  far  only  as  respected 
the  objection  made  by  the  Respondents'  counsel  as 
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1827.  to  the  admissibility  of  the  eWdence  given  by  Edward 
Jemingham,  and  John  Joseph  Dillon,  on  the  trial. 
The  Lord  Chancellor  dechned  calling  for  any  further 
andothen.  report  from  the  learned  Judges  than  that  before  men* 
tionedy  and  stated  as  a  further  reason  Jhr  such 
his  refusaiy  that  he  had  conferred  with  the  three 
learned  Judges  before  whom  the  issue  had  been 
triedj  two  of  whom  {Mr.  Justice  Fletcher  €md  Mr. 
Justice  Moore)  expressed  their  entire  approbation  of 
the  verdict  J  and  the  other  [Lord  Chief  Justice  Nor- 
bury)  stated  that  he  saw  no  good  reason  for  grants 
ing  another  trial. 

On  the  14th  day  of  July,  ISlQy  the  motioB  upon 
argument  was  refused. 

The  Respondents  appealed  to  the  House  of  Lords 
from  the  last  mentioned  order,  and  contended,  that 
such  order  ought  to  be  reversed,  principally  on  the 
grounds,  first,  that  the  Judges  who  presided  at  tbe  trial 
bad  admitted  the  evidence  of  Edward  Jemingbam  and 
John  Joseph  Dillon,  and  had  dwelt  upon  it  in  their 
charge  to  the  jury;  and,  secondly,  that  the  Lord 
Chancellor  Ought  not  to  have  refused  their  motion  for 
a  new  trial,  without  having  previously  called  for  aod 
read  the  Judges^  report  of  all  the  evidence  given  on  the 
said  triaL 

The  appeal  was  heard  on  the  9Sd  of  June,  18S3, 
when  tbe  ^ouse  declared,  that  not  having  before  thenh 
in  a  case  in  which  a  feme  covert  and  infants  were 
parties  materially  interested,  any  report  which  they 
could  deem  authentic  of  all  the  evidence  given  at  the 
trial,  the  Lords  were  unable  to  determine  whether  the 
verdict  complained  of  by  the  motion  for  a  new  trial 
ought  or  ought  not  to  be  deemed  conclusive:  and 
therefore  the  order  of  the  14th  July,  18 19?  complained 
of  in  the  appeal,  was  reversed ;    and  the  cause  was 


TRXMLE810WN 
V. 
LLOYD 


ON  APPEALS  AND  WRITS  OF  JERROR.  443 

remitted  to  the  Court  of  Chancery  in   Ireland,  to      1827. 
rehear  the  motion  for  a  new  trial,  upon  a  full  report 
from  the  Judges,  of  the  whole  evidence  given  at  the         t 
trial  before  them ;    the   Lords   deeming  such  report    and  oth^ 
necessary  in  a  cause  in  which  such  parties  were  in- 
terested. 

The  Respondents  accordingly,  on  or  about  the 
day  of  1834,  gave  notice  of  a  motion,  and  also 

petitioned  the  Lord  Chancellor  of  Ireland,  to  set  aside 
the  verdict,  on  the  grounds  of  inadmissible  evidence 
having  been  permitted  to  be  given  on  the  part  of 
the  Defend^t,  the  misdirection  of  the  learned  Judges 
who  presided  at  the  trial,  and  that  such  vercjii^t  wa9 
given  contrary  to  law,  and  the  weight  of  evidence ; 
and  also  grounded  on  the  learned  Judges^  reports  of  the 
whole  evidence  produced  on  the  trial,  and  the  order  of 
the  Lords.  Whereupon  the  Lord  Ch^ngellor  called 
upon  the  Lord  Chief  Justice  of  the  Comtnon  Plea«, 
and  Mr.  Justice  Moore,  the  two  surviving  Judges  who 
presided  at  the  trial  of  the  issue,  to  furnish  him  with  a 
copy  of  their  notes  of  the  evidence  given  00  such  trial; 
and  the  two  surviving  Judges  accordingly  delivered 
copies  of  their  notes  to  the  Lord  Chancellor. 

The  motion  was  heard  on  the  S6th  April,  1834,  and 
was  debated  on  that  and  the  five  followiog  ds^s,  and  it 
came  on  again  on  the  34th  May  following,  when  the 
Lord  Chancellor  ordered,  that  the  verdict  found  on  the 
trial  in  the  Court  of  Common  Pleas,  on  the  issue 
formerly  directed,  should  be  set  aside ;  and  that  the 
issue  directed  by  the  order  of  the  18th  June,  1817, 
should  be  varied ;  and  his  Lordship  further  ordered, 
that  the  issue  to  be  tried  should  be,  "  Whether  the 
**  paper  writing,  bearing  date  the  8th  December,  1812, 
*^  be  the  last  will  and  testament  of  Nicholas  Lord 
"  Trimlestown,  deceased,  or  not ;  and  if  not^  whether 
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1827.      •'  any  and  what  other  paper  writing^  or  writings  is  or 
^^"^"^  ^  «  are  his  last  will  and  testament.^^     And  his  Lord- 
^'         ship  further  ordered,  that  such  issue  should  be  tried  at 
and  others,    the  law  side  of  the  Court  of  Exchequer  in   Ireland, 
at  the  sittings  after  the  then  next  Trinity  Term,  hjf 
a  special  Jury  of  the  county  of  the  city  of  Dublin,  and 
that  the  Plaintiffs  in  the  issue  should  pay  to  the  Appel- 
lants the  costs  of  the  former  trial  in  the  Common  Pleas. 
Against  this  order  the  Appeal  was  presented. 


Aig.  16th  Feb.      For  the  Appellants,  Mr.  Home,  Dr.  Lushington. 

For  the  Respondents,  the  Attorney  Genera/ and  Mr^ 
Scarlet,  (and  Mr.  Parry.) 


The  Lord  Chancellor^. — There  are  in  truth  twa 
issues. 

In  this  state  of  the  record  on  the  trial,  what  other 
paper  or  writing  was  there  to  form  the  subject  of  a  dis- 
tinct issue  ? 

This  House  may  arrange  its  proceedings  in  sucb 
manner  as  is  convenient  and  just.  What  occasion  is 
there  for  us  to  trouble  ourselves  with  the  question, 
whether  that  will  which  was  the  only  will  on  which  the 
order  was  made  is  a  will  or  not,  or  what  ought  to  be 
the  verdict  with  respect  to  that  will :  if  you  mean  to 
say  there  is  some  other  will  or  paper,  which  might 
supersede  the  necessity  of  trying  whether  that  will 
which  is  to  be  mentioned  in  the  present  order  ought  to 
be  considered  as  a  testament  at  all.  What  is  the  other 
will  or  paper  which  this  second  order  of  the  Chancellor 

*  The  judicial  observations  above  reported  occurred  in  the  courae 
and  arose  out  of  the  argument^  the  substance  of  which  is,  in  some 
instances,  shortly  incorporated  with  the  observations.  In  some 
instances  where  they,  appear  connected  in  the  report,  they  wer» 
in  fact  separated  by  intervals  of  argument.  The  arguments  them- 
selves could  n6t  conveniently  be  reported  on  account  of  their  length. 
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refers  to?  If  there  is  any  other  will  or  paper  to  set  up,      1827. 
could  that  be  the  right  issue  ?  If  the  appeal  from  this 
order  goes  to  the  whole  contents  of  it,  and  this  order 
is  wrong  in  directing  the  other  issue,  then  it  must  be    andotheis. 
aent  back  again. 

What  other  will  or  paper  is  meant  to  be  referred 
to  in  this  second  order  we  do  not  know.  The  House 
may  confine  the  objection  to  the  issue,  for  the  present 
to  the  point  that  there  is  no  other  paper  or  will  referred 
to  in  the  pleadings,  and  that  therefore  this  second  issue 
cannot  be  right.  The  Appellant  would  then  have 
*a  right  to  ask  that  the  cause  should  be  remitted,  unless 
this  House  was  to  confine  the  trial  of  the  issue  to  what 
was  the  matter  to  be  tried  on  the  issue  first  directed  ; 
and  then  if  there  be  any  other  will  or  paper  which  can 
be  set  up,  we  ought  to  know  what  that  is.  To  au- 
thorize the  direction  of  a  new  issue,  there  should  be 
a  petition  of  rehearing  to  vary  the  decree. 

Lord  JRedesdaie. — I  have  a  suspicion  that 
there  is  a  mistake  in  framing  this  order.  Upon  the 
former  appeal  one  doubt  suggested  was  this,  whether 
supposing  that  the  evidence  would  have  the  effect 
of  destroying  the  instrument  which  was  then  produced, 
so  far  as  Lady  Trimlestown  took  interest,  it  could 
have  the  effect  of  destroying  the  instrument,  so  far 
as  the  Countess  D 'Alton  and  her  family  took  any 
interest  under  it ;  that  was  one  important  part  of  the 
case  on  the  former  hearing. .  The  Jury  found  generally 
against  the  will.  The  evidence,  as  far  as  it  appeared 
before  tis,  was,  that  the  will,  had  been  obtained  by  the 
influence  of  Lady  Trimlestown.  But  it  does  not 
follow,  although  the  influence  of  Lady  Trimlestown 
;;iias  given  her  a  certain  interest  under  the  will,  which 
the  heir  at  law  has  a  right  to  contest,  that  therefore 
the  disposition  contained  in  the  will,  so  far  as  it  related 
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1827.      to  the  Countess  D' Alton  and  her  fiimily^  could  be  im* 

trimImtowh  P^ched  ;  and  if  there  is  no  other  instrument  mentioned 

V-         in  the  pleadings,  I  should  rather  suspect  that  this  was 

and  others,    intended  to  embrace  that  case ;  but  it  does  not  do  it; 

and  upon  the  motion  for  the  new  trial  of  an  issue  which 

had  been  directed  by  the  decree,  I  should  have  had  a 

doubt  whether  a  new  issue  could  be  directed  without 

a  petition  for  a  rehearing. 

The  Lord  Chancellor. -^In  strict,  practice^  it  could 
not ;  sometimes  parties  are  not  turned  round  on  such 
an  objection :  but  if  the  object  of  the  Lord  Chancellor 
in  Ireland  was  such  as  the  late  Lord  Chancellor  of 
Ireland^  supposes,  the  issue  is  wrong,  because  then 
it  ought  to  be  whether  the  whole  of  the  paper  of  what 
part  of  It  contains  the  will  of  Nicholas  Lord  Trimles- 
town. 

The  House  has  a  right  to  know  (if  it  is  Oped  to  H 
question  whether  only  a  part  of  the  Order  is  wrodg) 
on  what  ground  that  part,  with  refei^nce  to  wbidi 
we  have  never  had  in  any  record  that  has  been  before 
us,  any  ground  whatever  for  directing  it^  on  what 
ground  the  Court  directed  that  latter  part  of  the  issue. 
We  are  not  to  go  into  a  long  examination  whether  the 
Jury  were  right  or  wrong  upon  the  issue  as  it  stood 
before,  but  why  the  new  matter  is  now  introduced. 
I  take  it  to  be  clearly  within  the  competence  of  the 
House  to  say,  that  unless  it  be  for  the  convenience  of 
parties,  they  will  not  suffer  the  issue  to  be  altered. 

Lord  Redesdale. — The  Jury  might  have  found  on 
the  former  issue,  that  so  much  of  the  will  as  related  to 
Lady  Trimlestown  was  not  the  will  of  Lord  Trimles- 
towD,  but  that  so  much  of  the  will  as  related  to  the 
Countess  D^ Alton  and  her  femiJy  was  the  tviH  of  Loitl 
Trimlestown. 

^  Lord  lUdefidale. 
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I  remember  a  case  where  the  Jury  found  that  the      1827. 
whole  of  the  will  was  not  the  will  of  the  testator. 
It  was  a   case   in   which   Lord  Erskine  particularly         ^' 
exerted  himself.     The  person  who  framed  the  will  had    andothm. 
introduced  himself  as  the  ultimate  devisee ;  the  Jury 
found  the  rest  of  the  will  to  be  the  will  of  the  testator, 
but  that  ultimate  devise  which  the  person  who  framed 
the  will  had   inserted  they  found  not  to  be  his  will. 
So  here  if  what  is  meant  to  be  argued  is  this,  that  this 
disposition  in  favour  of  the  Countess  D'Alton  may  be 
good,  and  the  rest  may  be  bad,  the  Jury  might  have 
found  a  special  verdict. 

If  the  parties  interested  are  all  adult,  and  waive  that 
part  of  the  order,  the  question  will  then  be  open  upon 
the  will  alleged,  whether  the  verdict  ought  to  have 
been  special  with  respect  to  a  part  of  the  will,  and  ne- 
gativing the  rest. 

The  Lord  Chancellor. -^We  are  still  under  the  diffir 
colty,  whether  the  record  in  the  Court  of  Chancery 
authorizes  the  issue. 

If  there  are  a  dozen  other  wills,  this  is  an  issue 
on  the  other  wills.  If  the  issue  had  been  whether  this 
was  his  last  will  and  testament  or  not,  there  was  no 
occasion  for  any  other  issue,  if  yoo  intended  to  shew 
that  by  a  subsequent  will  made,  he  revoked  that  will, 
because  that  would  enable  the  Jury  to  find  a  yerdict 
n^ativing  the  validity  of  that  will. 

If  it  is  a  prior  will,  the  latter  part  of  the  order 
has  nothing  to  do  with  it,  unless  there  appears  to 
be  some  equity  arising  out  of  the  record  in  the  Court 
of  Chancery,  with  reference  to  which  a  prior  will  being 
established,  that  Court  would  give  some  relief. 


A  question  arose  respecting  the  costs  of  a  former  Monday.  6Ui 

Mar.  1827. 
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1827i      day  of  hearing*  which  had  been  paid  by  the  Appdlants 
^         to  the  Respondents. 

VK1MLS8T0WN  -r  t     ^  f  ff  rr»l 

V.  The  Lord  Chancellor. — There  should  be  no  costs 

and  others,  of  the  day  ;  for  if  this  decree  as  it  now  stands  cannot 
remain  without  some  steps  being  taken  to  get  rid  of 
the  additions,  that  would  be  a  ground  for  allowing 
at  once  the  present  appeal.  I  think  the  Appellants 
should  not  pay  the  costs  of  the  day  under  the  circum- 
stances*^. 

The  issue  is  directed,  Lady  Trimlestown  being  the 
Plaintiff  and  the  two  D'Altons  are  to  appear  on  their 
own  behalf  and  on  behalf  of  their  issue.  Does  it  appear 
from  the  Judges'  notes  whether  this  separate  and 
distinct  question  was  ever  agitated  before  the  JurVi 
namely,  whether  supposing  this  will  to  be  bad  with 
Tespect  to  Lady  Trimlestown,  it  might  not  be  good  as 
to  several  parts  of  it  as  to  the  others  ? 

Lord  Redesdale. -^The  Judges  in  their  report  do 
not  state  any  thing  about  the  directions  which  were 
given  to  the  Jury. 

The  Lord  Chancellor. — There  do  not  appear  to  be 
decrees  in  any  of  the  other  cases,  and  the  issue  is 
directed  in  a  case  which  among  the  three  cases  would 
certainly  not  be  the  one  in  which  an  issue  would  be 
directed  here. 

Lord  Redesdale. — As  I  apprehend  the  verdict, 
it  has  found  that  it  was  not  the  intention  of  Lord 
Trimlestown  to  make  any  provision  for  his  daughter  or 
her  family,  or  to  make  any  provision  for  the  payment 
of  his  debts  out  of  the  real  estate,  or  to  aiake  any 
limitation  in  strict  settlement  of  his  estates  to  his  son 
for  life,  his  grandson  for  life,  and  so  on  limiting  the 
estates  over  to  the  persons  who  were  to  succeed  to  the 

f  The  costs  were  repaid  by  the  Respondents  to  the  Appellants* 
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title  of  Trimlestown.    That  all  those  provisions  formed       ^  ^"7. 
no  part  of  the  intention  of  Lord  Trimlestown,  at  the  trimlestowm 
time  when  he  executed  that  instrument.     That  seems       i.loyd 
to  be  the  result  of  what  has  been  done.  ^  *^®"- 

Th^  Lord  Chancellor. — There  was  a  case  on  the 
western  circuit,  I  think  at  Winchester,  where  a  gen- 
tleman made  his  will,  and  the  attorney  who  drew  it, 
took  good  tare  of  himself ;  for  after  leaving  several 
legacies  and  some  small  bequests  to  other  persons, 
he  left  all  the  residue  of  the  real  and  personal  estate 
to  himself.  The  direction  given  by  the  Judge  (whe- 
tlier  right  or  wrong  is  another  thing),  was  this, 
"  you  are  to  consider  whether  that  part  of  the  will 
is  fraudulent,  but  it  does  not  follow  that  if  it  is  so, 
all  the  rest  of  the  testament  may  not  be  confirmed." 
Does  it  necessarily  follow  in  this  will  that  all  the  pro- 
visions of  1812  are  void,  if  the  provision  for  Lady 
Trimlestown  is  void  1   . 

Dr.  Licshington. — ^I  am  prepared  to  argue  that 
those  circumstances  which  have  shewn  it  not  to  be 
Lord  Trimlestown's  will,  qud  Lady  Trimlestown,  all 
bear  upon  the  other  devises  and  bequests  in  the  will, 
and  shew  that  it  was  not  Lord  Trimlesto>vn's  will, 
qud  the  Countess  D' Alton  and  the  other  legatees. 

The  Lord  Chancellor. — ^It  is  capable  of  being  so 
made  out ;  but  the  question  is,  whether  that  way  of 
considering  the  case  was  ever  put  to  the  jmy ;  be- 
cause if  it  has  not  been  so  put  to  the  jury,  the  case 
has  not  been  tried. 

There  must  be  a  mistake  in  this  point :  if  it  was 
right  to  direct  an  issue  in  which  Lady  Trimlestown 
was  Plaintiff — certainly  another  should  have  been 
directed,  in  which  the  Countess  D' Alton  was  Plaintiff. 

Lord   Redesdaie. — ^You    begin    your    evidence 

VOL.  I.  o  G 
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1^7.       against  the  will,  by  producing  testamentary  instru* 
TRiMLEHTowH  mcHts  as  the  wills  of  the  late  Lord  Trimlesto\¥n,  by 
LLOYD       which  he  makes  provision  for  these  very  persons,  and 
andothera.     jjy  y^hich  he   limits  his  estate  in  strict  settlement. 
Now  the  effect  of  this  verdict  is  to  say,  that  it  was  not 
the  intention  of  Lord  Trimlestown  to  make  these  pro- 
visions or  to  dispose  of  the  estate  in  strict  settlement, 
,  as  averred  by  that  instrument. 

The  Lord  Chancellor. — The  trial  of  the  issue  in 
that  case  could  not  be  considered  binding  on  the 
other  parties,  there  being  a  great  many  infants  con- 
cerned. 

Lord  Redesdale. — ^Had  the  evidence  produced 
any  thing  to  do  w^th  the  question,  whether  the 
D'Altons  were  to  have  this  estate. 

The  Lord  Chancellor. — ^I  think  it  may  be  ai^ed, 
that  the  conduct  of  Lady  Trimlestown  vitiates  the 
whole  will ;  but  whether  it  does  or  does  not^  it  is 
material  to  know,  whetlier  Lord  Norbury  or  Mr. 
,  Justice  Moore  put  to  the  jury  upon  the  trial  the 
question  whether,  if  the  whole  of  the  will  was  not 
good,  any  part  of  it  was '? 

The  question  is,  whether  they  should  not  have 
taken  care  that  this  should  have  gone  in  some  shape 
to  the  jury. 

Lard  Redesdale. — If  this  cause  should  come  on 
to  be  heard  in  the  Court  of  Chancery  after  the  ver- 
dict, what  is  to  be  done  ? 

The  Lxyrd  Chancellor. — We  are  sitting  as  a  Court 
of  Equity,  and  we  cannot,  as  a  Court  of  Equity,  try 
the  question  relative  to  this  will;  and  the  conse- 
quence is,  that  if  the  questions  embodied  in  the  case, 
have  not  all  been  put  to  the  jury,  we  have  not  yet 
got  the  opinion  of  the  jury  upon  the  questions  or 
their  finding,  with  respect  to  which  alone  tre  can 
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IXOYD 

and  others. 


give  any  authority.     It  comes  to  be  a .  very  material       1^27. 
question,  whether  there  might  not  be  an  issue  tried  TRiMLEbTowM 
as  between  the  D' Altons  and  the  son  1 

Lord  Redesdale. — ^The  issue  directs  that  Lady 
Trimlestown  shall  be  the  Plaintiff;  how  could  the 
verdict  in  this  issue  be  a  ground  for  dismissing  the 
Countess  D' Alton's  bilH  The  order  gives  liberty  to 
the  Countess  D' Alton  and  the  husband  to  appear  by 
counsel  to  defend  their  rights,  and  those  of  their 
children  under  this  will. 


The  Lord  Chancellor. — Supposing  the  evidence 
against  Lord  Trimlestown's  intention  be  conclusive, 
every  individual  who  claims  under  the  former  will, 
has  a  right  to  file  a  bill  to  set  that  will  aside,  they 
not  being  parties  in  this  suit 

Suppose  a  new  trial  is  granted,  ^nd  Lord  Trimles- 
town has  the  title  as  heir  at  law  (whether  it  would  be 
necessaiy  to  claim  as  such,  is  another  thing)  :  But, 
supposing  he  could  claim  as  tenant  for^  life  linder  a 
former  will,  which  former  will  is  not  capable  of  being 
effectually  attacked,  if  Lord  Trimlestown  has  filed 
this  bill,  making  himself  the  sole  party  to  the  agita- 
tion of  the  question, .  whether  the  will  of  1812  is  to 
stand  or  not,  if  it  should  turn  out  upon  the  new 
trial  that  Lord  Trimlestown  is  beaten,  what  is  to 
prevent  the  persons  claiming  under  the  former  will, 
to  entertain  a  suit  1  Lord  Trimlestown  in  his  bill  does 
not  rely  upon  the  testamentary  papers ;  but  if  we 
are  to  argue  upon  some  of  the  testamentaiy  papers 
as  being  authentic,  and  shewing  the  testator's  inten- 
tion, then  we  are  in  trutli  setting  up  further  papers 
as  evidence  of  the  will  of  1812;  whereas  if  it  can  be 
effi^ctnally  done,  it  ought  to  be  by  other  evidence,  on 
^  papm«  themselves  being  first  proved. 

o  G  2 
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1827.  L(yi'd  Redesdale. — ^It  is  singular  that  upon  a  biD 

TBiMLE^wM  where  the  D'Altons  are  Plaintiffs,  Lady  Trimlestown 
iioYD  should  be  made  the  Plaintiff  in  the  issue ;  but  this 
and  othcrt.  extraordinary  thing  also  occurs,  that  Lord  Trimles- 
town is  the  Defendant  in  that  bill,  in  the  character  of 
heir  at  law,  and  in  this  character  gives  in  evidence 
that  which  is  to  deprive  him  of  that  character,  and 
which  is  not  impeached. 

The  Lord  Chancellor. — ^We  have  no  copy  of 
Lord  Trimlestown' s  bill.  The  issue  is  directed  in 
the  cause  of  D'Altons  and  others  v.  Lord  Trimles- 
town ;  although  this  is  to  decide  that  which  is  -  to 
arise  in  three  causes,  we  have  no  bill  here  except  the 
bill  in  which  the  D'Altons  are  Plaintiffs. 

On  what  principle  were  depositions  taken  in  the 
other  causes,  to  which  some  of  the  individuals  were 
not  parties,  ordered  to  be  read  ^ 

Mr.  Horne. — There  was  an  order  for  it,  and  that 
order  never  appealed  from. 

The  Lord  Chancellor. ^\i  is  not  appealed   from 

cei-tainly. 

This  view  of  the  case  is  extremely  material,  that 
whatever  our  decision  might  be,  you  cannot  get 
through  upon  this  state  of  the  record. 

With  respect  to  the  depositions  taken  in  the  other 
causes,  and  ordered  to  be  read  upon  this  trial,  how 
can  we  sanction  that  against  the  infant  daughters  % 
How  is  it  possible  to  proceed  "?  We  have  no  record 
upon  the  table,  except  the  bill  of  Countess  D' Alton 
and  the  answer  of  Lord  Trimlestown ;  the  conse- 
quence is,  that  it  is  next  to  impossible  to  judge 
whether  evidence  was  not  given  at  nisi  prizes  which 
could  not  be  given  against  all  the  parties.  The  bill 
in  the  D' Alton  cause  is  originally  filed  by  the  wife 
only  and  the  Kemmis's,  the  in&nt  D'Altons.  beifl|p 
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made  Defendants.  After  Lord  Trimlestown's  ^^^* 
answer  is  put  in,  the  bill  is  amended  (under  what  trimlestowv 
authority  I  cannot  tell,  nor  is  this  circumstance  taken  ll^yd 
notice  of  at  all  in  the  printed  cases,)  by  striking  out  ^^  ^^^^^^ 
the  two  infant  Defendants,  and  making  them  PlaintiflTs, 
claiming  interests  under  this  will  jointly  with  their 
mother.  After  they  are  made  Plaintiffs,  and  altering 
the  nature  of  the  demand  made  by  the  bill,  there  is 
no  answer  put  in  by  any  body.  Now  what  we  are 
to  do,  regard  being  had  to  these  parties,  I  know  not. 
We  cannot  take  upon  ourselves  to  do  that  which  a 
C!ourt  of  Equity  cannot  do :  what  are  we  to  do  with 
this  cause,  looking  at  it  as  matter  of  precedent '?  I 
I  cannot  at  present,  though  I  struggle  to  do  it,  see 
how  the  difficulty  can  be  overcome — how,  consistently 
with  this  record  we  can  come  to  a  decision.  I  am 
anxious  to  take  care  that  the  House  should  not 
establish  a  precedent,  which  it  is  its  positive  duty 
not  to  establish.  The  records  are  extremely  material 
to  look  at,  to  see  whether  we  can  let  this  verdict 
stand,  even  if  we  thought  it-  was  right.  Lord  Nor- 
bury  says  the  codicil  of  1812,  is  admitted  to  be  a 
good  testamentaiy  paper.  If  so,  how  can  we  con- 
clude the  rights  of  parties  imder  it '? 

There  have  been  cases  in  the  Courts  below,  where 
a  person  putting  in  an  instrument  containing  provi- 
sions for  others,  intended  it  to  be  only  a  colour  for  his 
deriving  a  benefit  to  himself,  which  he  fraudulently 
seeks  by  the  means  of  tliat  instrument.  Where  that  has 
occurred,  the  Court  will  not  let  any  part  of  it  stand ; 
but  have  the  courts  gone  so  far  as  this  1  Supposing 
this  instrument  was  improperly  obtained  on  the  part 
of  Lady  Trimlestown,  if  there  happened  to  be  in 
it  provisions  for  other  individuals,  but  on  account  of 
her  conduct  the  will  as  it  regards  her  is  rejected,  does 
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1827.       that  extend  to  the  testamentary  dispositions  to  other 

TRIMLE8T0WN  persoHs  1 — Was  there    ever  a  case  in   which  such 

ixoYD      provisions  were  held  bad  as  to  others  I 

and  otben.        ]^^    Home. — The  question    on   that  point  has 

been  a   good  deal   discussed  lately   in    Powell  v. 

Muchett* 

The  Lard  Chancellor. — ^The  infants  being  origi- 
nally Defendants,  and  afterwards  being  made  Plain- 
tiffs, by  amending  the  bill,  if  they  had  a  demand  un- 
der the  will  as  Plaintiffs,  could  the  original  Plaintiffs 
(as  it  appears  they  have  done,)  waive  a  further 
answer,  which  might  have  been  for  the  benefit  of  the 
infants  1: 

Lord  Redesdale. — ^There  is  no  common  interest 
between  the  parents  and  the  children :  the  two  Mr. 
Kemmis's  were  struck  out  as  Plaintiffs,  and  the 
children  were  inserted. 

The  Lord  Chancellor. — ^The  date  of  Lord  Trim- 
lestown's  answer,  and  the  date  of  the  amendment  (A 
the  bill,  proves  decidedly  that  Lord  Trimlestown's 
answer  was  put  in  before  the  bill  was  amended. 
When  those  infants  were  made  Plaintiffs,  their 
interests  were  very  much  neglected.  There  ought 
to  have  been  something  more  than  their  being  put 
into  the  bill,  Mr.  Kemrais  is  struck  out,  and  there 
is  a  term  vested  in  him  for  raising  an  annuity  to 
Lady  D' Alton;  and  I  should  have  thought  him  as 
material  as  any  one  could  possibly  be  to  the  suit.  If 
it  became  necessary  to  make  a  decree  to  raise  that 
annuity,  how  was  that  to  be  done  without  Mr. 
Kemmis  1: 

Lord  Redesdale. — Several  orders,  and  particularly 

*  C.  IVtud.  216.  But  the  discussion  does  not  appear  in  tbe 
Report. 


ON   APPEALS  AND   WRITS  OF   ERROR.  466 

an  order  under  which  the  depositions  were  used  at       ^®27. 
the  trial,  was  made  in  the  three  causes.    '  triulestowv 

The  Lai'd  Chancellor. — ^The  trial  was  had,  this       lloyd 
order  of  the   6th  of  June,  1818,   in  three   causes,     "^  ""^^"^ 
directing  what  sort  of  evidence  was  to  be  produced. 
In  those  three  causes  did  all  the  Defendants  put  in 
Answers  "I 

Mr.  Nolan. — ^It  appears  tliat  every  one  of  the 
persons  who  are  made  Defendants  in  these  several 
Bills,  put  in  their  Answers. 

The  Lord  Chancellor. — ^Then  why  have  you  not 
their  Answers  1  Where  persons  are  suing  for  them- 
selves and  for  the  interest  of  infants,  it  will  not  be 
considered  satisfactory  if  counsel  do  not  take  objec- 
tions which  they  ought  to  have  taken,  because  they 
apprehend  the  Court  is  bound  to  object  on  the  part 
of  the  infants. 

Lord  Redesdale. — A  Court  of  Law  could  only 
obey  the  order.  Here  Lady  Trimlestown  was  the 
Plaintiff  in  the  issue,  and  the  other  persons  were  no 
parties  to  the  issue. 

Mr.  Home. — ^It  is  ordered,  that  the  Plaintiffs, 
Peter  Count  D' Alton  and  Rosalie  Countess  D' Alton 
his  wife,  be  at  liberty  to  appear  in  the  action. 

Lord  Redesdale. — ^What  right  had  the  Court  to 
make  such  an  order "?  What  is  to  be  done '?  The 
case  being  in  the  Court  of  Chancery,  if  the  verdict 
was  not  impeached,  there  could  be  no  motive  for  a 
new  trial.  What  is  the  Court  of  Chancery  to  do  ? 
There  is  enor  on  tlie  face  of  the  decree. 

The  Lord  Chancellor. — ^The  effect  of  the  order 
as  to  depositions,  appears  to  have  been  utterly  mis- 
taken. It  was  considered  as  an  order,  that  put  upon 
the  parties  a  duty  to  produce  these  depositions, 
vrhether  the  depositions  would  be  evidence  or  would  - 
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1827.       not  be  evidence ;  whereas  the  order  is  neither  more 

TRiMLEsTowN  Dior  Icss  .thaH  the  hberty  to  offer  in  evidence  depo- 

ixoYD       sitions  without  reading  the  Bill  and  Answer,  and  all 

and  othenr.    jj^^  proceedings  which  are  usually  read  in  order  to 

introduce  them. 

Mr.  Home. — ^The  depositions  read  at  the  trial, 
were  not  the  depositions  of  witnesses  examined  in  the 
Court  of  Equity  when  the  cause  was  in  hearing,  but 
depositions  taken  upon  a  commission  issued  subse- 
quent to  the  decree. 

L(yrd  Redesdale. — ^If  the  cause  should  go  back  in 
the  state  in  which  it  is  without  any  alteration,  wliat 
is  the  Court  of  Chancery  to  do  ?  It  cannot  dismiss 
the  Bill. 

All  the  proceedings  have  been  so  irregular,  that  the 
Court  could  do  nothing  upon  it.  It  ought  to  ordo* 
the  cause  to  be  set  down  again.  Is  this  order  which 
directs  an  issue  a  decree'? — is  it  not  interlocutory? 

Mr.  Horne. — ^There  was,  as  I  collect  firom  the 
papers,  a  regular  decree  in  the  cause  of  the  Countess 
D' Alton,  which  directed  the  issue. 

Lord  Redesdale. — The  prayer  of  the  Bill  is,  that 
the  will  may  be  declared  well  proved  and  so  on  ^  the 
order  being  in  the  nature  of  an  interlocutory  order, 
if  the  cause  comes  on  afterwards,  the  Court  must 
judge  whether  that  order  tries  the  merits  of  the  cause. 

The  Lord  Chancellor. — The  woM  decree  happens 
to  have  got  into  the  order ;  but  looking  at  that  part 
of  the  order  which  directs,  that  although  publication 
has  passed,  they  shall  be  at  liberty  further  to  examine 
witnesses,  it  appears  to  me  impossible  to  say  it  is  a 
decree  before  witnesses  examined.  That  order  for 
examination  of  witnesses  after  the  issue  directed 
must  be  by  consent,  and  there  was  no  consent  here. 

If  there  is  no  decree,  the  infants,  or  the  persons 
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who  have  the  care  and  custody  of  the  in^ts,   seem       ^^27; 
totally  to  have  forgotten  to  inquire  whether,  if  they  TRiMLStfrowv 
could  not  claim  a  benefit  under  one  will,  they  might       i^loyd 
not  under  another,  as  they  could  under  any  paper  of    ^^  *^***^ 
die  Testator  that  might  have  been  brought  before 
the  Court,  and  ought  to  have  been  brought  before 
the  Court. 

Lord  Redesdale. — ^This  order  puts  the  manager 
ment  of  the  issue  in  Lady  Trimlestown  and  her 
husband.  They  are  to  strike  the  Jury,  and  so  on. 
All  that  is  said  with  respect  to  the  Countess  D' Alton 
is,  that  she  might  be  at  liberty  to  attend  at  the  trial. 
Now  Lady  Trimlestown  being  made  the  party  Plain-? 
tiff  in  the  issue,  a  great  deal  might  be  evidence 
against  her  on  the  trial  of  the  issue,  which  would 
not  be  evidence  against  the  D'Altons  or  any  other 
party. 

The  Lord  Chancellor. — A  person  meaning  to 
commit  a  fraud  for  his  benefit,  might  have  constructed 
such  an  instrument,  that  the  fraud  should  defeat  the 
whole  of  the  provisions  of  it,  though  some  of  them 
were  made  for  other  persons.  But  if  it  happens  that 
the  instrument  does  not  make  new  provisions,  but 
only  repeats  provisions  which  had  been  made  in  good 
antecedent  testamentary  papers,  tlien  the  fraud  may 
have  introduced  that,  which,  if  it  is  objectionable  as  it 
regards  A.,  may  not  affect  every  thing  that  is  to  be 
found  in  that  paper. 

Lord  Redesdale. — At  present  the  judgment  on 
the  trial  of  the  issue  is  against  Lady  Trimlestown ; 
but  if  theT)'Altons  had  been  Plaintifis  in  the  issue, 
they  might  have  thrown  Lady  Trimlestown  over 
board.  Evidence  merely  to  affect  Lady  Trimlestown, 
and  not  the  D'Altons,  makes  the  trial  of  the  issue  a 
totally  different  thing. 

The  Lord  Chancellor: — ^In  that  case,  which  was 
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^^^-       tried  at  Winchester,  where  the  real  estate,  if  it  parsed 

niMJLBsTowv  at  all,  passed  by  the  residuary  devise,  Mr.  Justice 

LLOYD      BuUer,  who  tried  the  cause,  was  of  opinion  (right  or 

and  othei  1.    ^;^x)ng) ,  that  an  attorney  making  himself  the  residuary 

devisee,  was  a  fmud ;  which  was  going  a  little  too 

&r.     In  the  trial  of  that  case,  nobody  disputed  that 

the  other  parts  of  tlie  will  were  good,  and  the  Jury 

found  that  he  did  not  devise  the  residue  of  the  estate ; 

that  the  residuaiy  clause  was  not  part  of  the  will.     I 

do  not  mean  to  give  any  opinion  here  as  to  what 

would  be  the  effect  of  putting  a  case  of  that  sort  in 

^that  way,  but  it  appears  to  me  that  the  trial  was 

neither  properly  directed  nor  properly  conducted; 

imless  on  the  part  of  some  of  the  persons  who  were 

at  liberty  to  attend  this  trial,  the  question  was  either 

directly  or  actually  put  in  that  way. 

Lford  Redesdale. — ^The  name  of  Mr.  Kemmis  was 
not  struck  out  of  the  bill  until  the  6th  of  December, 
1817,  and  the  order  directing  the  issue  was  the  18th 
of  June,  1817.  By  the  subsequent  order  of  21st 
November,  1818,  the  issue  was  supposed  to  be 
affirmatively  upon  Lady  Trimlestown. 

The  Lord  Chancellor. — Can  any  man  take  upon 
himself  to  say,  that  the  D'Altcms  could  not  have 
claimed  an  interest  under  some  of  the  former  pa- 
pers'? 

Lord  Redesdale. — ^The  order  of  the  21st  of  No- 
vember, 1817,  varies  from  the  order  of  the  18th  of 
June,  1817. 

The  Lord  Chancellor. — The  paper  of  August, 
1812,  Lord  Norbury  reports  to  be  a  good  testa- 
mentary instrument.  The  passage  I  allude  to  is 
this : — "  Here  at  the  desire  and  admission  of  each 
"  side,  several  letters  were  proved  or  admitted  to  be 
^*  read  at  each  side,  to  which  letters  I  must  refer 
<^  your  Lordship  as  the  best  interpreters  of  them- 


ON   APPEALS  AND   WRITS  OF  ERROR.  46l( 

'*  selves,  as  well  as  of  the  competency  or  incapacity,  l®27. 
**  if  any,  or  the  failure  of  the  intellect  of  the  testator,  trimlcstow: 
"  and  the  object  of  his  intentions  :  on  which  letters  ixoyd 
"  many  ingenious  observations  were  made  by  coun-  "d^hcni. 
^^  sel  at  both  sides  in  this  peculiar  and  protracted 
"  trial  during  many  days,  and  embracing  every  part 
**  and  transaction  of  the  testator's  life,  from  1T9T  to 
*'  his  death  in  1813,  during  which  period  it  was  ar- 
*'  gued  by  counsel  for  the  Plaintiffs,  that  he  mani- 
"  fested  increasing  anxiety  upon  the  subject  of  his 
*'  testamentary  dispositions,  as  actuated  by  his  va- 
**  rious  views  and  impressions  of  vicissitudes  and 
"  changes  (most  of  theih  towards  the  latter  period 
**  of  his  life),  arising  from  new  occurrences  in  his 
"  affairs  and  new  properties  devolved  upon  him,  all 
**  of  which  were  urged  with  pointed  observations  on 
the  codicil  of  the  2d  August,  1812,  &c.,  which  was 
not  impeached  during  the  trial,  but  undisputed  and 
"  admitted  as  a  testamentary  disposition  of  testator." 
According  to  Lord  Norbury's  description,  he  thought 
the  testator  capable  of  judging  what  he  was  about 
on  the  2d  of  August,  1812. 

The  Lord  Chancellor. — ^There  are  no  parties  to  Mwiday.iw 
this  appeal  except  Lord  Trimlestown  and  Mr.  Lloyd.  " 
Neither  his  son  nor  the  D'Altons  are  named  in 
the  appeal.  Lord  Trimlestown  put  in  his  answer 
in  the  cause,  on  his  own  behalf  and  in  behalf  of 
his  son,  but  the  son  is  no  party  to  this  appeal. 
If  tlie  son  is  of  age,  he  should  be  made  a  party 
to  the  appeal.  Lord  Trimlestown  is  only  tenant 
for  life  under  the  will ;  it  could  not  be  competent 
to  him  to  consent  as  against  his  own  issue.  How 
can  we  make  an  addition  to  'the  order  directing  a 
new  triad  upon  an  appeal  which  brings  nobody  before 


V 


460  CASES  IN  THE  HOUSE  OF  LORDS 

1827.       u8  but  Lord  Trimlestown  himself  and  the  Lloyds  '^ 

RiMLEsTowN  How  coH   we  possibly    do  that,   having  no   other 

LLOYD       Appellant  or  Respondents  than  those  who  are  now 

Lord  Redesdale. — ^There  are  inaccuhicies  in  the 

whole  proceeding.     Evidence  was  admitted  upon  the 

trial  under  the  order  made  in  the  three  causes,  the 

-  issue  being  conducted  in   only  one,  and  the  order 

could  not  possibly  have  been  made  in  that  one  cause. 

The  Lord  Chancellor. — ^Those  who  are  the  parties 
upon  this  issue  were  parties  in  those  several  cases. 
But  that  does  not  help  the  imperfection,  because, 
besides  the  circumstance  that  the  order  was  made 
when  the  persons  who  were  parties  in  those  causes 
were  infants,  the  Court  could  not  order  evidence  to 
be  read  against  parties  in  whose  cause  the  evidence 
was  not  taken. 

Mr.  Parry. — ^The  same  evidence  was  taken  in 
each  cause.  The  Abbe  O'Dwyer  was  examined,  for 
instance,  in  each  cause.  Commissioners  went  fix)m 
Ireland  to  France,  where  they  examined  him. 

The  Lord  Chancellor. — ^That  does  not  appear  in 
our  proceedings.  *  It  is  clear  that  if  they  had  been 
made  parties  to  the  issue,  considering  that  one  was  a 
married  woman  and  that  the  others  were  infants,  the 
Court  here  would  have  directed  those  points  to  have 
been  made  at  the  trial,  about  which  not  one  word  was 
said.  To  bring  here  the  necessary  parties,  you  must 
present  another  petition  calling  them  here.  Suppose 
a  creditor  files  a  bill  against  Mr.  Kemmis,  who  has 
been,  for  some  reason  quite  unintelligible  to  me,  disr 
missed  as  a  party  to  the  suit :  if  any  creditor  or  any 
legatee,  under  the  last  will  of  Lord  Trimlestown,  weite 
to  file  a  bill  for  his  debt,  or  foi*  his  legacy,  would  such 
creditor  or  such  legatee  be  bound  by  that  issue? 
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The  Attorney-General. — ^Any  creditor  might  try       ^^^* 
it  again  ;  but  in  cases  of  this  sort,  it  is  not  matter  of  trimlestowm 
necessity  for  the  Court  to  have  before  them  every      lloVp 
possible  party  who  might  meet  the  question  again.  ^  ^^^^' 

The  Lord  Chancellor. — It  certainly  is  not ;  but 
it  is  extremely  material,  if  you  are  trying  a  question 
before  a  jury,  with  respect  to  the  validity  of  a  will, 
to  take  notice  that  the  testator  has,  as  we  are  apt  to 
say  upon  th^se  occasions,  not  gone  into  his  grave 
without  taking  care  of  his  creditors.  It  may  turn 
out  upon  inquiry,  that  it  is  impossible  to  make  this 
will  valid  with  respect  to  the  Countess  D' Alton,  if  it 
is  not  valid  with  respect  to  Lady  Trimlestown ;  but 
whetlier  it  be  so  or  not,  in  my  judgment  the  Court  of 
Chancery  ought  to  have  ordered  the  counsel  of  this 
married  woman  and  these  infants,  distinctly  to  take 
the  opinion  of  the  jury  upon  the  issue,  and  to  make 
objections  to  the  admission  of  a  great  deal  of  evi- 
dence, which  appears  to  have  been  admitted."  Sup- 
pose Lord  Trimlestown  had  succeeded  in  the  eject- 
ment prayed  by  this  bill,  would  that  ejectment  have 
prevented  any  other  person  from  tiying  the  validity 
of  this  will? 

Lord  Redesdale. — As  to  all  the  interest  taken 
by  persons  entitled  to  the  remainder,  it  is  impos- 
sible that  the  Court  can  do  any  thing  in  this  suit. 
If  it  were  to  comie  before  the  Court  upon  this  verdict, 
the  Court  could  pronounce  no  order. 

The  Lord  Chancellor. — Lord  Trimlestown  is  only 
tenant  for  life,  and  therefore  the  first  tenant  in  tail 
in  remainder  ought  to  be  a  party  to  this  appeal. 

Lord  Redesdale. — ^The  whole  proceeding  is  irre- 
gular from  beginning  to  end.  I  see  that  Lord  Trim- 
lestown insists  by  his  answer  tolhe  Countess  D' Alton's 
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1827.  bill,  that  the  bill  is  not  Countess  D'Altoa's,  but  Lady 

nuMLUTowN  Trunlestown's,  and  they  have  proceeded  upon  that 

LLOYD  ^^®  ^  ^^y  ^^  question,  with  Lady  Trimlestown  as 

and  otiiersi  fj^^  Plaintiff  in  the  issue. 

In  order  to  do  justice  in  this  case,  all  the  parties 
interested  in  the  different  instruments,  ought  to  have 
been  before  the  Court,  and  the  Court  ought  to  have 
directed  an  issue  to  try  whether  any  and  which  of 
the  instruments,  or  any  and  what  parts  thereof,  were 
the  will  of  Lord  Trimlestown. 

The   Lord  Chancellor. — ^The  House  cannot  do 
.    that  upon  these  pleadings,  because  these  pleadings 
take  no  noUce  of  any  antecedent  wiU  at  aU. 

We  should  probably  have  no  objection  to  the  cause 
standing  over,  with  hberty  for  you  to  make  any 
appUcation  to  the  Court  of  Chancery  in  Ireland,  but 
Ddbether  you  will  find,  regard  being  had  to  the  state 
of  the  record,  that  the  Court  of  Chancery  can  do  any 
thing,  is  another  matter. 

Lord  Redesdale. — Lord  Trimlestown  upon  the 
pleadings  in  this  cause,  stands  in  the  case  of  an  heir 
at  law,  insisting  that  his  fattier  died  intestate,  and 
the  evidence  he  produces  upon  the  trial  of  this  issue, 
is  that  very  testamentary  act,  which  he  says  is  to  be 
regarded  as  shewing  the  intention  of  his  father. 

The  Lord  Chancellor. — The  bill  on  his  part, 
contends  for  an  intestacy,  and  yet  his  infant  son 
appears  by  him  to  claim  a  life  estate  under  this  very 
wiU. 

Lord  Redesdale. — ^The  justice  of  the  case  never 
can  be  attained  in  the  suits  as  they  are  framed,  and 
certainly  not  in  the  one  suit.  If  it  can  be  effected 
at  all,  it  must  be  in  the  three  suits.  An  order  has 
been  made  in^the  three  suits  on  which  evidence  was 
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admitted  at  the  trial,  and  this  alone  is  such  an  irr^u-       IS27. 
larity  that  it  is  impossible   the  Court  can  decide 
upon  the  merits  of  the  case.   . 

The  Lord  Chancellor. — ^The  Judge  at  Nisi  Priua     «^  <>**«"• 
informs  the  Court  that  divers  wills  have  been  given 
in  evidence,  whereas  Lord  Trimlestown  is  proceeding 
in  this  case  as  if  it  were  an  absolute  intestacy. 

Lord  Redesdale. — It  is  impossible  in  this  case  to 
do  any  thing,  for  the  issue  is  directed  only  in  the  one 
cause.  It  is  clear  from  the  evidence  upon  which  the 
Jury  have  proceeded  that  that  cause  cannot  try  the 
merits  between  the  parties,  and  consequently  that 
when  the  cause  comes  on  upon  this  verdict,  the  Court 
can  make  no  order. 

Tlie  Attorney-General. — If  there  were  a  remit 
to  the  Court  of  Chancery,  in  Ireland,  would  it  not 
be  possible  to  direct  an  issue  in  the  three  causes  with 
the  intervention  of  those  parties  who  claimed  separate 
interests;  for  instance.  Lord  Tiimlestown's  son  may 
be  permitted  to  raise  a  separate  question  upon  the 
will. 

Lord  Redesdale. — ^There  are  not  the  proper 
parties  before  the  Court. 

They  must  not  only  amend  the  order  directing  the 
issue,  but  they  must  amend  all  the  pleadings  in  the 
cause.    They  must  make  it  a  new  cause. 

Tlie  Lord  Chancellor. — ^If  the  Lord  Chancellor, 
when  he  directed  an  additional  issue,  had  been  asked 
upon  what  part  of  the  record  in  those  causes  he  made 
the  addition,  in  all  probability  he  would  have  found 
out  that  he  could  not  do  it  upon  any  part  of  the 
record. 

Lord  jR^rf^^rfa/^.— Supposing  the  verdict  to  be  in 
&ydiur'  of  the  will,  excepting  the  dispositions  in  &your 
of  Lady  Trimlefiitown,  the  dfect  wfll  be,  ^t  ad  the 
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1827.       prior  wills  (and  the  interest  of  Lady  Trimlestown 

TRiMLesTowN  under  them)  will  be  revoked  by  this  will ;  so  that  it 

jjj^'y^      seems  to  me,  that  the  justice  of  the  case  never  can. 

.and  others.    ^^  come  at  but  by  an  issue,  directing  the  jury  to  try 

whether  any,  and,  if  any,  which  of  the  instruments 

that  have  been  brought  forward  in  this  cause,  and  what 

parts  of  them  constitute  the  testamentary  disposition 

of  Lord  Trimlestown ; — ^then  the  jury  would  have  the 

whole  case  before  them ;  and  they  must  find  what  was 

the  will  of  Lord  Trimlestown,  and  what  was  not  the 

will  of  Lord  Trimlestown. 

If  you  act  upon  this  proceeding  only,  you  must 
dismiss  the  bill ;  which  you  have  no  right  to  do. 

The  Lord  Chancellor. — Suppose  it  turned  out 
that  there  was  aiiothcr  will,  could  the  Court  of 
Chancery  make  any  decree  in  the  present  state  of  the 
record"? 

Lord  Redesdale. — The  Court  must  see  that  upon 
the  trial  of  this  issue,  the  merits  have  not  been  tried 
supposing  the  verdict  was  right.  The  justice  of  the 
case  would  be  met  by  an  order,  referring  it  back  to 
the  Court  of  Chancery,  to  review  all  the  proceedings, 
with  liberty  for  the  parties  to  reform  those  proceed- 
ings in  such  manner  as  shall  bring  the  rights  of  the 
parties  properly  in  discussion  before  the  Court. 

There  is  nothing  so  important  in  the  administration 
of  justice  as  regularity  of  proceeding.  Wherever 
there  is  irregularity  in  the  proceedings,  it  always 
tends  to  a  bad  administration  of  justice,  or  to  in- 
justice. 

The  Lord  Chancellor. — The  question  is,  what  the 

House  can  do.     We  are  in  this  situation : — if  we  say 

there  shall  be  a  new  trial,  and  there  is  a  new  trial, 

in  the  present  estate  of  the  record  the  verdict  upon  that 

.  new  trial  will  be  in  the  same  situation  as  the  present  J8. 
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If  this  house  were  to  reverse  the  Lord  Chancellor  s       1S27. 
order,  and  to  say  there  should  be  no  new  trial,  and  trimlestoww 
the  cause  were  to  pi-oceed,  and  the  Lord  Chancellor       j^yu 
were  to  make  a  decree  in  consequence  of  that  ver-     ^^  others. 
diet,  that  decree  would  be  thfi  subject  of  an  appeal 
here,  and  then  we  should  say  that  upon  this  state,  of 
the  record  no  such  decree  could  be  made. 


Lord  Redesdale. — It  appeared  in  the  evidence  in  i4tiiJiiiie. 
this  cause  that  several  instruments  were  executed  by 
Lord  Trimlestown  for  testamentary  purposes,  and  a 
Bill  was  filed  by  the  Countess  D' Alton,  for  the  pur- 
pose of  having  that  which  was  the  last  instrument 
alleged  to  have  been  executed  by  the  late  Lord 
Trimlestown,  earned  into  effect  in  respect  to  her 
interests.  In  the  course  of  the  proceedings,  before  the 
case  had  come  to  that  stage  in  which  the  Court  had 
to  pronounce  a  decree  upon  the  subject,  an  order 
was  made  for  the  purpose  of  directing  an  issue  to  tiy 
the  validity  of  the  instrument  thus  alleged  to  have 
been  the  will  of  Lord  Trimlestown.  That  was  not 
a  decretal  order,  but  an  interlocutory  order,  made  in 
consequence  of  some  application  to  the  Court.  There 
was  also  an  appHcation  for  the  purpose  of  having  a 
receiver  appointed  of  the  estates  during  the  pendency  ^ 

of  the  suit. 

The  order  was  of  rather  an  extraordinary  nature. 
The  plaintiffs  in  this  cause  in  the  Court  of  Chancery, 
were  the  Count  aud  Countess  D' Alton.  The  Defend- 
ants  were  Lord  Trimlestown  and  Mr.  Lloyd  aud  Lady 
Trimlestown  his  wife,  and  the  children  of  the  Countess 
D' Alton.  The  issue  directed  was — not  an  issue  in 
which  the  Count  and  Countess  D' Alton  were  Plaintiffs, 
but  an  issue  in  which  the  Dowager  Lady  Trimles- 
town was  to  be  Plaintiff,  and  the  Count  and  Countess 
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1827.  D' Alton  were  to  be  at  liberty  to  appear  and  defend 
their  rights.  Upon  this  issue,  which  ought  never  to 
have  been  directed  in  such  form,  it  appears  to  me  to 
and  others,  jj^  impossible  to  comc  at  the  justice  of  the  case,  con- 
sidering what  appeared  upon  the  trial  of  the  issue 
so  directed. 

Upon  the  trial  of  that  issue,  several  instruments 
were  produced  in  evidence,  which  had  been  executed 
by  Lord  Trimlestown,  from  time  to  time,  as  testa- 
mentary instruments.  The  last  instrument,  that  with 
reference  to  which  the  issue  .was  directed,  was  im- 
peached because  it  was  an  instniment  executed  under 
the  improper  influence  of  Lady  Trimlestown,  the  wife 
of  the  late  Lord  Trimlestown,  over  her  husband,  in 
consequence  of  which  it  was  said  to  be  her  will  and 
not  his  will.  That  was  the  great  point  in  discussion 
in  the  case.  For  the  purpose  of  establishing  that 
feet,  a  great  deal  of  evidence  was  entered  into,  evi* 
dence  applicable  perhaps  to  an  issue  in  which  Lady 
Trimlestown  was  the  Plaintiff,  but  if  in  this  issue  the 
D' Alton's  had  been  Plaintiffs,  it  might  have  been 
exceedingly  doubtful  whether  much  of  that  evidence 
could  have  been  given.  Several  instruments  were 
given  in  evidence  which  had  been  executed  by  Lord 
Trimlestown,  all  of  which  made  considerable  pro- 
vision for  his  daughter  the  Countess  D' Alton,  and 
the  great  objection  to  the  last  instrument  was  tlie 
increase  of  provision  for  Lady  Trimlestown,  far 
beyond  the  original  intention  of  Loi-d  Trimlestown, 
expressed  in  the  first  will  which  he  had  executed. 

The  result  was,  that  upon  the  trial  of  this  issue  a 
verdict  was  given  against  the  Plaintiffs.  An  ap- 
pUcation  was  then  made  to  the  Court  of  Chancery 
for  a  new  trial  :  the  Lord  Chancellor  of  Ireland 
directed  a  new  trial :  and  the  cause  came  by  appeal 
from  that  order  of  the   Court  to   this   House,   but 
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without  the  information  which  was  necessary  to  en-  ^®27. 
able  this  House  to  form  a  judgment  upon  the  sub-  trimlestowk 
ject ;  because  there  was  not  a '  sufficient  report  from  lloVd 
the  Judges  of  what  had  passed  upon  the  trial.  "*^  ®^^- 
The  cause  was  remitted  therefore  to  the  Court  of 
Chancery  in  Ireland,  for  the  purpose  of  obtaining 
the  report  of  the  Judges.  The  report  of  the  Judges 
then  came  before  the  Court  of  Chancery  :  there  had 
been  three  Judges  at  the  trial  at  bar  in  the  Court  of 
Common  Pleas ;  one  had  died  in  the  interim ;  the  other 
two,  Lord  Norbury  and  Mr.  Justice  Moore,  stated 
what  had  been  tendered  in  evidence,  and  it  appeared 
that  the  opinions  of  the  two  learned  Judges  differed. 
Lord  Norbury  was  of  opinion  that  the  verdict  was 
not  warranted  by  the  evidence :  Mr.  Justice  Moore 
was  of  opinion  that  the  verdict  was  warranted  by 
the  evidence.  Under  these  circumstances  the  Lord 
Chancellor  of  Ireland,  after  hearing  counsel  at  con- 
siderable length,  ordered  a  new  trial  to  be  had  in  the 
Court  of  King's  Bench.  This  order  of  the  Lord 
Chancellor  of  Ireland  became  the  subject  of  appeal 
to  this  House,  Lord  Trimlestown  insisting  that  a 
new  trial  ought  not  to  have  been  granted. 

When  the  case  came  to  be  discussed  before  your 
Lordships,  it  appeared  that  it  was  impossible,  what- 
ever should  be  done  upon  the  verdict  upon  that  issue, 
to  decide  the  cause.  How  could  you,  or  how  could 
the  Court  of  Chancery  below,  make  a  proper  decree 
with  respect  to  the  late  Lord  Trimlestown 's  property, 
upon  an  issue  directed,  in  which  the  whole  of  the 
case,  as  it  affected  all  the  persons  claiming  under  that 
will,  was  to  be  operated  upon,  by  evidence  which, 
though  it  might  be  admissible  against  the  Dowager 
Lady  Trimlestown,  could  not  possibly  affect  the  other 
parties.    In  this  view  of  the  case,  when  it  came  be- 
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^S27.  fare  the  House,  and  was  heard  by  the  learned  Lord 
who  then  sat  upon  the  Wo(!dsack  and  those  who 
attended,  it  appeared  absolutely  necessary  to  ccm- 
and  othert.  gider  in  what  manner  the  cause  should  he  put  into 
such  a  shape,  as  that  something  dTectaal  could  be 
done.  In  the  first  place,  this  being  an  interlocutory 
order,  if  the  verdict  had  been  in  favor  of  the  Plain- 
tiff, no  decree  could  have  been  pronounced  wpoa  it. 
Upon  the  return  of  the  verdict  there  must  have  been 
further  proceedings  in  the  cause,  and  all  proper 
parties  must  have  been  brought  before  the  Court, 
who  did  not  appear  to  have  been  brought  before  the 
Court  in  the  cause  as  it  stood. 

There  were  at  the  same  time  depending  two  other 
causes,  one  in  which  Lady  Trimlestown  and  her 
husband  were  Plaintiffs,  and  the'  other  in  which  Lord 
Trimlestown  Vas  the  Plaintiff,  and  some  of  the  orders 
respecting  the  trial  of  the  issues,  and  the  evidence 
which  had  been  offered  had  been  made  in  one  of  the 
causes  and  some  in  others  of  the  causes  ;  the  conse- 
quence of  wliich  was,  that  there  was  what  I  do  not 
know  how  to  express  by  any  word  so  appropriate  as 
the  word  jumble.  There  was  a  jumble  of  the  three 
causes,  which  made  it  extremely  difficult  to  say  how, 
in  an  appeal  in  one  cause,  you  could  take  into  considera 
tion  the  effect  of  the  trial  of  an  issue,  where  part  of 
the  proceedings,  and  particularly  with  respect  to  the 
admission  of  some  particular  evidence,  was  had  in 
those  three  causes.  Upon  the  whole,  therefore,  it 
appeared  to  the  noble  Lord  who  then  presided  and 
Inyself,  that  there  was  no  use  whatever  in  proceeding 
in  the  cause  as  it  then  stood ;  that  all  which  had  been 
done  might  be  considered  almost  as  expence  thrown 
away,  and  that  it  was  necessary  that  the  cause  shoukl 
be  put  in  such  a  state,  as  that  finally  the  Court  of 
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Chancery  in  Ireland  might  be  able  to  pronounce  an.       1827. 
effectual  judgment,  which  judgment  should  embrace  ^aiJl^EOT^^ 
the  rights  of  all  the  parties  claiming  under  the  will         *• 
of  Lord  Trimlestown.  wdothen 

It  appears  that  Lord  Trimlestown  had  made  great 
provisions  for  different  purposes.  By  this  instrument, 
and  I  believe  by  every  one  of  them,  he  had  entailed 
the  interest  in  what  I  should  call  the  Trimlestown 
Estate,  upon  his  son  and  upon  his  issue  male  in  strict 
settlement,  and  he  had  entailed  it  upon  the  D' Alton's 
in  remainder :  he  had  made  a  different  disposition  with 
lespect  to  another  estate,  the  Barnewall  Estate,  to 
which  he  succeeded  as  the  heir  of  Lord  Barnewall. 
He  had  limited  that  estate  with  a  view  to  its  going 
(faihng  the  descendants  from  himself)  over  to  the 
Barnewall  family,  so  that  he  had  in  view,  unquestioa- 
ably,  in  those  diflTerent  instruments  a  variety  of  objects 
besides  Lady  Trimlestown. 

It  was  endeavoured  upon  the  trial  of  the  issues  to 
connect,  in  some  degiee,  the  Countess  D'Alton  with 
Lady  Trimlestown,  and  some  of  the  evidence,  which 
aflTected  the  Dowager  Lady  Trimlestown,  affected 
also  the  Countess  D' Alton.  The  evidence,  however, 
on  that  subject  was  extremely  slight :  the  Coimtess 
D' Alton  had  been  mifortunate  in  her  marriage,  and 
had  been  therefore  in  a  state  of  distress,  and  was 
living  with  her  father,  or  dependent  upon^  him,  and 
she,  in  a  letter  which  she  had  written  to  Lady  Trimles- 
town, expresses  her  obligation  to  Lady  Trimlestown 
for  her  kind  interference,  in  respect  of  the  disposition 
Lord  Trimlestown  had  made  in  her  favor  and  that  of 
her  children.  But  whatever  effect  that  might  have 
against  the  Countess  D' Alton,  it  had  none  against 
her  children. 

It  appears  to  me  absolutely    necessary  that  th^ 
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1827.  cause  should  be  put  into  some  other  course,  so  as  to 
ni^^^o^^  present  the  questions  which  arise  upon  the  several 
j^^Y„  instruments  offered  in  evidence  upon  the  trial  of  the 
and  others,  issue,  (which  are  very  different  wills  and  instruc- 
tions for  and  drafts  of  wills  and  codicils,  and  so 
offered  in  evidence  on  the  ti-ial  of  this  issue,  for  the 
pm'pose  principally  of  shewing  the  progress  of  the 
influence  of  the  Dowager  Lady  Trimlestown  on  the 
mind  of  her  husband,)  and  to  bring  all  those  prt^)eHy 
within  the  view  of  the  Court.  For  supposing  the  last 
will  to  have  been  made  under  the  influence  of  Lady 
Trimlestown,  so  as  to  affect  it  with  reference  to  the 
large  provisions  made  for  her  by  that  will,  that  could 
not  possibly  affect  the  dispositions  made  in  favor*  of 
the  rest  of  the  family,  so  that  the  Jury,  if  they  had 
conceived  that  that  influence  had  been  carried  to  an 
improper  length,  ought  not  to  have  found  against  the 
whole  of  the  will.  If,  on  the  contrary,  it  appeared 
to  them  that  the  whole  of  that  will  had  been  impro- 
perly obtained,  it  then  became  another  question 
whether  the  prior  will  was  not  to  be  considered  as  the 
disposition  of  Lord  Trimlestown,  that  prior  will  appear- 
ing to  have  been  regularly  executed  with  a  consider- 
able degree  of  deliberation  with  respect  to  the  dis- 
positions contained  in  it.  If  that  could  be  affected, 
still  there  was  a  prior  instrument,  and  it  was  a 
question  important  for  consideration,  whether  the 
whole  were  affected  in  the  way  in  which  it  is  con- 
ceived that  the  will  last  in  point  of  date  was  affected 
by  the  sup|)Ose(l  influence  of  Lady  Trimlestown,  and 
the  intention  of  the  former  instrument  would  be  con- 
sidered as  involved  in  the  same  fate;  at  least  it  was 
a  matter  to  be  left  to  the  Juiy.  It  was  clear  therefore 
to  us,  that  the  trial  which  had  been  had  could  not 
possibly  be  satisfactory,  and  that  the  verdict  which 
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had  been  given  was  not  one,   if  it  was  to  stand,  on       1^27. 

which  the  Court  could  take  any  pi-oceeding  in  the 

cause,    for  it  was  upon  an  interlocutory  order,  it  did 

not  preclude  the  parties  from  amending  the  Bill,  and     ^^  o^«"- 

the  whole  was  thrown  into  a  state  of  confusion.     As 

it  appeared  to  us,  therefore,  there  could  be  no  end  in 

directing  a  new  trial  upon  this  issue,  as  had  been  done 

by  the  Lord  Chancellor  of  Ireland,  or  proceeding  in 

any  manner  on  the  order  made  for  that  purpose. 

Under  these  circumstances,  I  should  propose  an 
order  refeiring  the  whole  back  again  to  the  recon- 
sideration of  the  Court  of  Chancery  in  Ireland,  so 
that  the  whole  case  may  be  properly  brought  before 
that  Court  for  its  decision.  It  may  be  questionable 
whether  the  proper  way  of  bringing  the  whole  case 
before  the  Court  for  its  decision,  would  not  be  by 
proceeding  in  the  three  causes,  and  bringing  all  the 
three  causes  together  to  be  heard  before  the  Court 
of  Chancery,  in  one  of  which  Lady  Trimlestown  is 
Plaintiff,  in  another  Lord  Trimlestown  is  Plaintiff, 
and  in  the  one  before  your  Lordships  the  D' Alton's 
are  Plaintiffs.  Those  three  causes  might  be  brought 
on  perhaps  together,  and  upon  those  three  causes 
being  so  united,  such  direction's  might  be  given  as 
might  try  competently  the  rights  of  all  the  parties. 
Upon  that  point,  however,  it  is  not  in  your  Lord- 
ships' power  to  give  any  direction — you  can  only 
make  an  order  in  the  cause  which  is  before  you.  I 
propose,  therefore,  to  make  an  oixler,  stating  the 
opinion  of  the  House  with  respect  to  the  impossibility 
of  doing  complete  justice  in  the  appeal  which  is  now 
before  you :  that  you  are  of  opinion  that  this  cause 
ought  to  be  referred  back  to  the  Court  of  Chancery 
for  further  consideration,  in  as  much  as  it  appears 
to  your  Lordships  that  having  regard  to  all   the 
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1827.       circumstances  to  be  collected  from  the  several  mattei^ 
TRiMLEsTowN  appearing  in  the  Judges'  report  to  have  been  offered 

Li^YD  Ml  evidence  on  the  trial  of  the  issue  directed  by 
and  others,  jjjg  order,  the  merits  of  the  whole  case,  as  affect- 
ing the  rights  of  the  parties  in  this  cause,  and  of 
other  persons  interested  in  the  estates  of  the  late 
Lord  Trimlestown,  as  claiming  under  or  against  the 
several  instruments  given  in  evidence  in  tlie  cause, 
cannot  be  properly  tried  under  such  issue,  and  that 
therefore  it  is  not  fit  that  any  further  proceedings 
should  be  had  under  the  order  directing  that  issue, 
and  tliat  the  parties  interested  should  be  at  liberty  to 
proceed  as  they  may  be  advised,  for  the  purpose  of 
bringing  before  the  Court  of  Chancery  the  questi(Hi 
whether  by  all  or  by  any  one,  and  which  of  the  said 
instruments  alleged  to  have  been  executed  by  Lord 
Trimlestown,  as  testamentary  instruments,  or  any  and 
what  part  and  parts  thereof  respectively,  liOrd  Trim- 
lestown did  devise  and  convey  all  or  what  part  or  parts 
of  his  real  estates,  and  in  what  manner  and  in  and  by 
what  words,  (my  view  in  proposing  that  direction  is 
that  the  Jury  may  find  specially,  if  they  shall  tiiink 
that  a  part  of  the  instrument  ought  to  be  rejected 
and  a  part  retained,  and  in  that  case  that  they  may 
find  what  words  in  the  will  are  the  words  which 
,they  ought  to  substantiate,)  and  that  a  proper  issue 
or  issues  be  directed  by  the  Court,  in  such  manner  as 
to  the  Court  may  seem  right,  and  in  which  all  proper 
persons  may  be  made  parties. 

It  appears  to  me  most  extraordinary,  that  in  an 
issue  to  try  whether  the  Count  and  Countess  D' Alton 
and  their  children  had  any  interest  in  the  estates  of 
Lord  Trimlestown,  the  devisor.  Lady  Trimlestown, 
whose  conduct  was  the  subject  of  animadversion, 
should    be   made  the  Plaintiff;    and   therefore,    I 
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-conceive  that  if  the  Court  should  finally  direct  issues  1^27, 
upon  the  subject,  it  might  be  material  to  consider  trimle^tqw* 
whether  one  or  more  issues  should  be  directed,  and  lloyd 
also  who  should  be  the  parties  in  those  issues,  so  andothew. 
that  a  proper  decision  may  be  finally  had  upon  which 
the  Court  may  determine ;  so  that  upon  the  verdict 
or  verdicts  that  may  be  found  upon  the  trial  of  those 
issues,  the  Court  may  be  enabled  to  pronounce  a 
-  decree  respecting  the  rights  of  the  pailies  in  this 
cause  consistently  with  their  rights,  and  with  the 
rights  of  all  other  parties  claiming  interests  in  the 
real  estates  of  the  late  Lord  Trimlestown.  When  a 
Court  of  Equity  pronounces  a  decree  carrying  into 
execution  the  trusts  in  a  testamentary  instrument, 
it  is  necessary  that  it  should  be  applied  to  the  rights 
of  every  person  interested. — Upon  this  issue  you 
cannot  apply  it  to  the  rights  of  every  individual, 
there  being  several  persons  not  named.  For  instance, 
if  the  rights  of  the  Count  and  Countess  D' Alton  are 
to  be  supported,  they  are  to  be  supported  against  the 
interest  of  the  remainder  man,  whose  estate  will  be 
charged  for  their  benefit.  If  the  instruments  are  to 
be  considered  as  sustaining  the  rights  of  Lady 
Trimlestown,  her  rights  will  overrun,  to  a  certain 
degree,  the  rights  of  the  Count  and  Counte* 
D' Alton  and  their  issue  as  well  as  those  of  Lord 
Trimlestown.  For  such  purpose  it  appears  to  me  that 
you  should  declare  your  opinion  that  the  Plaintifis 
in  the  cause  should  be  at  liberty  to  amend  their  bill  in 
such  manner  as  they  may  be  advised^  so  that  they 
make  their  bill  what  it  ought  to  have  been  originally, 
bringing  before  the  Court  all  parties  interested  in  the 
cause ;  particularly  there  are  certain  trustees  who  are 
not  brought  before  the  Court,  whom  it  may  be  abso- 
lutely necessary  to  bring  before  the  Court ;  and  that 
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1827.       you  should  order  this  cause  to  be  referred  back  to  the 

raiMUMxiiwN  Court  below  for  further  consideration,  the  Court  having 

LLOYD      regard  to  the  several  matters  before  expressed,  and 

and  others,     the  further  prepress  of  this  cause,  in  a  manner  which 

may  be  just  and  right.     Having  prepared  three  or 

four  forms  in  which  I  thought  the  cause  might  be 

disposed  of,  I  have  at  last,  with  the  concurrence  of 

.  the  noble  and  learned    Lord  who  presided  at  the 

hearing  of  the  cause,   conceived  this  shorter  form 

would  best  answer  the  purpose  of  justice  and  leave 

the  Court  below  at  the  greatest  liberty,  referring  the 

whole  back  to  their  reconsideration,  and  suggesting  at 

the  same  time  why  it  was  so  referred  back  for  their 

consideration,  pointing  out  to  them,  as  far  as^  it  is 

proper  to  point  out  to  them,  the  difficulties  which 

prevented  your  making  any  decision,  except  that  of 

referring  back  to  them  the  question,  upon  the  appeal 

now  brought  before  your  Lordships. 

It  is  lamentable  that  so  much  expence  should  be 
incurred  in  this  cause — it  is  unfortunate  that  so  little 
success  should  attend  the  efforts  of  parties  to  cut 
short  a  cause.  But  the  farthest  way  about  is  often 
the  nearest  way  home,  and  I  think  that  this  cause  is 
a  strong  proof  of  the  truth  of  that  saying  and  of  the 
importance  of  regularity  injudicial  proceedings,  par- 
ticularly in  bringing  all  parties  before  the  Court,  and 
not  attempting  to  save  expence  to  parties  by  dispen- 
sing with  that  which  is  the  proper  and  regular  mode 
of  proceeding.  I  believe  it  will  be  found  that  it 
would  save  considerable  expence  to  the  parties  to 
follow  the  ordinary  rules.  Where  the  parties  are 
disposed  to  abide  by  the  event  of  a  trial  upon  a  sim- 
ple question  of  fact,  and  whatever  the  decision  upon 
that  question  may  be,  to  abstain  from  further  litiga- 
tion, they  being  the  only  parties  interested,    their 
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object  may  in  that  mode  be  effected;   but  when  a       1827. 
whole  family  are  to  be  affected  by  the  decree  of  the  trimlm^ww 
Court,  as  it  must  be  in  this  case  if  the  decree  is  car-      , .  !^' 

LLOYD 

ried  into  effect,  the  consequence  is,  that  the  Court  ^^  o*«™- 
must  give  directions  to  carry  into  execution  all  the 
trusts  of  the  will,  which  shall  be  finally  established  as 
the  will  of  Lord  Trimlestown.  In  such  a  case,  I 
believe  no  advantage  is  ever  gained  by  attempting  to 
take  tlie  shorter  course  instead  of  the  longer  one.  I 
beg  to  move  your  Lordships  that  that  which  I  have 
stated  from  this  paper  be  the  judgment  of  your  Lord- 
ships. 

TheJEarlqfEldon.—l  am  most  decidedly  of  opinion, 
that  no  verdict  whatever  that  can  be  given  upon  the 
issue  which  was  directed  in  this  cause,  can  enable  the 
Lord  Chancellor  of  Ireland  to  give  any  such  judgment 
in  these  causes  as  ought  to  be  given.  The  consequence 
of  that  is,  that  we  are  placed  in  this  situation,  that  if 
we  either  direct  a  new  trial,  or  refuse  to  grant  a  new 
trial  and  leave  the  old  verdict  in  subsistence,  it  is 
equally  without  avail.  If  we  grant  a  new  trial,  we 
are  granting  that  for  a  reason  which,  in  my  opinion, 
can  operate  nothing  more  than  to  create  a  vast  addi- 
tional expence,  which  can  be  of  no  use.  The  only 
thing,  therefore,  that  the  House  can  now  do  that  can 
be  useful,  is  to  intimate  to  the  Court  why  we  think 
that  this  new  trial,  if  it  ought  to  be  granted,  should  be 
in  a  form  in  which  it  can  avail  the  parties,  and  upon 
that  subject  I  will  take  the  liberty  of  saying,  tliat  sup- 
posing the  trial  to  have  been  properly  directed,  it  ap- 
pears to  me  that  a  great  deal  of  evidence  was  admitted, 
the  admissibility  of  which  I  cannot  help  considerably 
doubting,  or  rather  going  the  length  of  denying.  I 
am  further  of  opinion,  that  a  point  was  totally  missed 
upon  that  trial,  which  I  take  to  be  extremely  impor- 
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1827.       tant,    which  is,    that   if  there  was  a  part  of  that 
TOMLMT^wN  will  which,  on  account  of  undue  influence,  ought  not 


V, 
LLOYD 


to  be  considered  as  the  testamentary  instrument  (tf  the 
and  othera.  testator,  it  docs  uot  therefore  follow  that  the  whole  of 
that  will  was  to  be  condemned.  We  have  a  cas^  of 
that  kind  which  was  before  Mr.  Justice  Buller,  at  the 
Assizes  at  Winchester,  where  the  Jury  found,  that 
the  residuary  devise  of  the  estate  was  good  for  no- 
thing, on  account  of  the  conduct  of  the  party  who 
prepared  the  will,  but  the  Jury  found  that  all  the 
rest  was  good  ;  and  a  great  part  of  this  very  will, 
even  if  one  part  is  affected,  on  the  ground  of  in- 
^uence,  may  be  confirmed,  and  may  be  as  validly 
testamentary  as  any  will  that  was  ever  made.  So  in 
the  case*  of  Mr.  Barnard  of  South  Cave,  the  Jury 
determined  that  that  which  was  presented  to  them 
contained  the  will  of  the  testator,  holding  at  the  same 
time,  however,  that  a  considerable  part  of  that  which 
appeared  upon  the  face  of  the  will,  was  not  any  part 
of  the  will  of  the  testator ;  and  that  points  out  the 
utility  of  the  direction  contained  in  this  paper,  that 
the  Jury  shall  find  in  what  words  the  testator  de- 
vised ;  but,  whatever  may  be  found  in  an  issue  di- 
rected merely  in  this  one  cause,  it  is  impossible  that 
that  verdict  can  regulate  the  rights  of  the  parties 
Jn  such  a  way,  as  that  the  Court  of  Chancery 
•can  give  a  proper  direction  in  all  these  causes.  The 
-ccmsequence  of  that  is,  that  the  Court  must  take  into 
its  reconsideration  whether  all  the  causes  ought  not  to 
be  heard  together,  and  whether  there  ought  not  to 
be  some  amendment  before  the  causes  are  heard  to- 
gether, so  as  to  introduce  all  the  points,  which  the  Jury 

*  Diligent  inquiry  has  been  made  as  to  these  cases,  bat  as 
yet  without  effect.  Information,  if  obtained,  will  be  inserted  in 
a  note  at  the  end  of  the  volume. 


TRIMLBSTOWN 

r. 
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ought  finalFy  to  determine ;  and  I  conclude  with  say-  1827. 
ing,  though  it  is  only  a  repetition,  that  if  a  new  trial 
were  granted  upon  this  issue,  let  the  result  of  that 
trial  be  what  it  may,  if  the  proceedings  in  the  Court  «*^  ^^^^^ 
of  Chancery  in  Ireland  are  like  our  proceedings  in 
the  Court  of  Chancery  in  England,  they  may  travel 
through  a  first  trial  and  through  a  second  trial, 
and  the  verdict  which  may  he  so  obtained  will  be 
utterly  ineffectual  for  the  purpose  for  which  it  is  re- 
quired. 

Ordered  and  adjudg;ed,  that  the  cause  be  referred  back  to  the     '14th  Jnne^ 

•  1827 

Court  of  Chancery  in  Ireland,  for  further  consideration  thereof; 
inasmuch  as  it  appears  to  this  House,  that,  having  regard  to  all 
the  circumstances  to  be  collected  from  the  several  matters  ap- 
pearing from  the  Judges'  report  to  have  been  offered  in  evidence 
on  trial  of  the  issue  directed  by  the  said  order  of  the  18tK  day  of 
June,  1817»  the  merits  of  the  whole  case,  as  affecting  the  rights 
of  the  Appellant  in  this  cause,  and  of  all  other  persons  interested, 
in  the  real  estates  of  Nicholas  Lord  Trimlestown,  deceased,  and 
claiming  under  or  against  the  several  instruments  produced  in 
evidence  on  the  said  trial,  cannot  be  properly  tried  on  such  is- 
sue, and  that  therefore  it  is  not  fit  that  any  further  proceedings 
should  be  had  under  the  said  order  of  the  24th  day  of  May,  1824, 
complained  of  iu  the  said  appeal:    but  that  the  parties  inte- 
rested should  be  at  liberty  to  proceed  as  they  should  be  advised 
for  the  purpose  of  bringing  before  the  said  Court  of  Chancery 
the  question,  whether  by  all  or  any  and  which  of  the  several 
instruments  alleged  to  have  been  executed  by  the  said  Nicholas 
Lord  Trimlestown,  deceased,  as  testamentary  instruments,  or  by 
any  and  what  parts  or  part  thereof  respectively,  the  said  Nicho- 
las Lord  Trimlestown,  deceased,  did  devise  all  or  any  and  what 
parts  or  part  of  his  real  estates,  and  in  what  manner  and  by 
what  words,  and  that  a  proper  issue  or  issues  may  be  directed  by 
the  said  Court  in  such  manner  as  may  be  necessary,  and  in 
which  all  proper  persons  may  be  made  parties,  so  that  upon  the 
verdict  or  verdicts  which  may  be  given  on  the  trial  of  such  issue 
or  issues,  the  said  Court  may  be  enabled  to  pronounce  a  decree 
respecting  the  rights  of  the  Appellant  in  this  cause,  consistent 
with  his  rights  and  with  the  rights  of  all  other  persons  claimiDg 
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and  others. 


interests  in  the  real  estates  of  the  said  Nicholas,  Lord  Trimles- 
town :  And  this  House  is  of  opinion,  that  the  rights  of  the 
Plaintiffs  in  this  cause  cannot  be  properly  determined,  on  the 
pleadings  in  this  cause,  as  the  same  now  stand :  And  it  is  farther 
ordered,  that  this  cause  be  referred  back  to  the  said  *Court  of 
Chancery  for  the  further  consideration  of  the  said  Court,  to  the' 
end  that  the  said  Court,  haying  regard  to  the  seTeral  matters 
hereinbefore  expressed,  may  farther  proceed  in  the  said  cause 
in  such  manner  as  shall  be  just. 
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ENGLAND. 

(court  of  chancery.) 

Richard  Heming        -----    Appellant. 

Thomas  Clutterbuck  and  Edward)    n  j    \ 

Evans (   Respondents. 

G.  H.,  by  a  testamentary  paper  in  the  form  of  a  regular  will,       HSMiira 
naming   executors  and  bequeathing    the   residue,    bequeaths  t). 

"to  his  wife  500/.  sterling  per  annum  for  her  life,  to  be  placed  ^^I^J^^h^ 
*'  in  and  payable  out  of  the  long  annuities,  to  stand  in  her  name 
*•  and  &c.,  (Trustees)  and  at  her  decease,  to  my  father  T.  H. 

,  ^*  for  life,  remainder  to  my  cousin  R,  H.,  son  of  my  uncle, 
*'  absolutely,"  &c.  By  a  second  testamentary  paper,  dated 
four  months  after  the  first,  and  beginning  in  the  regular  form 
of  a  will,  but  not  naming  executors,  nor  bequeathing  the  re. 
sidue,  the  testator  gives  *'  to  his  wife  so  much  money  as 
**^  will  purchase  500/.  sterling  per  annum,  in  the  long  annuities 
"  granted  by  government,  the  income  thereof  to  be  received 
*<  by  her  during  her  life  for  her  own  use,  and  at  her  death, 
**  to  my  child  or  children  for  their  own  use  and  benefit 
*•  equally :  in  default  of  issue,  then  to  my  father  T.  H.  for  his 
*'  life,  and  at  his  death  to  go  to  my  cousin  R.  H.  absolutely," 
the  principal  to  be  in  the  name  of  &c.  (wife  and  trustees). 

Each  of  the  testamentary  papers  contained  a  great  number 
of  legacies,  and  in  a  large  majority  of  the  bequests  they 
were  precisely  in  similar  terms.  In  the  case  of  two  of  the 
legacies  given  by  the  second  will,  the  testator  expresses  that 
they  are  to  be  ^'  in  lieu  of  any  other  annuity  he  may  have 
granted"  to  those  legatees.  This  precaution  is  omitted  in  the 
case  of  the  legacy  to  the  wife  with  -emainder,  &c.  The  two 
papers  were  proved  in  the  Ecclesiastical  Court  as  one  will. 

Held  in  the  Court  below  without  doubt,  that  the  second  legacy  was 
a  substitution  for  the  first.  Held  on  appeal,  that  it  was  a  case 
of  great  doubt  and  difficulty,  but  the  judgment  was  affirmed. 

The  queston  in  this  appeal  arose  upon  the  construc- 
tion to  be  put  upon  two  paper  writings,  dated  respec- 
tively the  28th  of  May,  1780,  and  the  26th  of  August, 
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1827.       1780, — the    former    marked   as    an  exhibit   in  the 

^^]^^      Ecclesiastical  Court  with  the  letter  F,  and  the  latter 

- .    "•   .,..r  marked  as  an  exhibit  in  the  Ecclesiastical  Court  with 

CLUTTERBUCK 

and  another,  the  letter  G,— of  which  as  constituting  the  last  will 
and  testament  of  George  Heming,  Probate  was 
granted  by  the  Prerogative  Court  to  Thomas  Ludbey 
and  James  Gurry. 

These  paper  writings  were  in  the  words  and  figures, 
and  written  with  the  interlineations,  and  in  the  man- 
ner following : — 

"  In  the  Name  of  God  Amen" 
"  I  George  Heming  of  Bond  Street  in  the  City 
of  Westminster  Goldsmith  being  of  perfect  mind  and 
memory  make  this  my  last  Will  and  Testament." 

"  Imprimis  I  bequeath  to  my  dear  &  faithful  Wife 
Ann  Heming  Five  hundred  pounds  sterling  P  annum 
for  her  life  to  be  placed  in  and  payable  out  of  the 
Long  Annuities  And  to  stand  in  her  Name  and  in  the 
Names  of  my  dear  Father  Thomas  Heming  my  valued 
friend  Thomas  Ludbey  &  my  worthy  Kinsman 
James  Gurry  In  trust  for  the  use  of  my  Wife  for  her 
life  payable  half  yearly  &  at  her  decease  to  my  Fa- 
ther Thomas  Heming  for  his  life  remainder  to  my 
Cousin  Richard  Heming  Son  of  my  Uncle  George 
Heming  &  absolutely  for  his  use  upon  his  attaining 
twenty  five  years  of  age  if  the  forenamed  Pailies  are 
dead,  till  that  time  in  the  same  Trusts  the  partie3  in- 
terested to  chuse  a  new  Trustee  upon  the  death  of 
either  taking  place" 

'  "To  Eleanor  Gurry  Wife  of  the  aforesaid  James 
Guny  I  bequeath  Fifty  pounds  sterling  P.  annum 
for  her  life  out  of  the  Long  Annuities  and  in  the  same 
Trusts  as  above  remainder  of  the  term  after  her 
death  to  the  Children  of  Eleanor  Gurry  by  James 
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Gurry  share  and  share  alike  upon  their  becoming  of      ^^^7. 
^ige  each  Child  to  liave  their  respective  share  transfer'd      hemino 
to  them  but  the  foregoing  devise  is  not  to  take  place  clutterbuck 
except  James  and  Eleanor  Gurry  do  assign  their 
share  in  an  Estate  called  the  Barrow  to  John  Weaver 
and  his  Wife  as  is  after  directed  in  the  fullest  man- 
ner in  their  power" 

**  To  Jane  Gilley  and  Benetta  Gilley  I  do  bequeath 
Fifty  pounds  P.  Annum  to  each  of  them  for  life  in 
the  same  Tiiists  as  aforesaid,  but  in  both  instances  the 
name  of  the  parties  intended  to  be  benefitted  to  stand 
in  the  Bank  Books  with  the  Trustees  and  in  case  of 
the  death  of  either  Jane  or  Benetta  the  deceased 
Interest  for  the  remainder  of  the  term  to  go  to  my 
Wife  absolutely  and  at  her  disposal  but  in  case  of  her 
death  previous  then  to  Thomas  or  Richard  Heming 
as  before." 

"  To  Catherine  Gilley  Two  hundred  and  fifty 
pounds  sterling  provided  she  assign  all  her  Interest 
in  the  Barrow  to  John  Weaver  &  Wife  And  I 
recommend  her  to~place  it  in  the  Long  Annuities  for 
her  Life  &  convey  it  to  her  Children  if  any  as  she 
may  be  married  for  aught  I  know  &  if  so  I  hope 
happily  beheving  her  deserving." 

"  To  John  &  Mary  Weaver  I  bequeath  the 
share  of  James  Guriy  &  Wife  Catherine  Gilley  & 
the  2  shares  I  bought  of  Jane  &  Benetta  Gilley 
And  I  request  my  wife  will  assign  her  Share  in  the 
Barrow  Estate  absolutely  to  John  &  Mary  Weaver 
for  their  joint  lives  &  at  their  decease  to  their 
Children  equally  But  I  recommend  them  to  sell  the 
Elstate  But  if  so  they  must  place  the  Money  in  the 
trusts  aforesaid,  for  the  use  of  their  Children  at  their 
jdeath  &  when  of  age  or  forfeit  this  Bequest." 

"  To  my  Wifes  5  Sisters  Fifty  pounds  each  over  & 
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^^2^^     above  all  the  foregoing  bequests  they  giving  up  » 

HEMiNG      papers  they  may  hold  respecting  payment  of  Moi^^ 
cLUTTERBucK  Gspecially  Janc  &Benetta." 

"  To  my  dear  Wife  my  Estate  at  Edgeware  ab8olutL^=/r> 
as  she  seemed  fond  of  it  But  request  she  never  BniM  ds 
there  to  make  a  Residence  knowing  altho'  she  lifc:;^  es 

it  now  it  would  not  be  suitable  for  to  reside  at if 

she  does  not  part  with  it  I  recommend  it  to  be  left  l.^^^ 
her  to  Richard  Heming." 

**  I    leave    to    Felix   Vaughan    Son  of   Sara 
Vaughan  Five  hundred  pounds  in  the  same  trust 
of  age  then  absolutely  hoping  he  will  be  advised 
my  Ti-ustees." 

"  I  leave  to  Thomas  Laver  as  some  return  for  lifc  ^^^ 
Fathers  faithful  services  Five  hundred  pounds  in 
same    manner    as    I    have    done    above   to    FelL 
Vaughan/' 

**  To  my  respected  friend  Alex'  Baxter  Esq? 
piece  of  Plate  of  One  hundred  Guineas  value  if  1 
be  alive  at  my  decease." 

"  To  Mary  Mapletoft  and  Beatrix  Peirce  each  on^c:— -^< 
hundred  Guineas  for  their  sole  use  &  benefit." 

**  To  my  dear  Wife  Three  thousand  pounds 
lutely  at  her  disposal  &  to  her  sole  use." 

"  To  my  dear  Father   my   share  of  Ingatesto 
Estate  &  to  him,  Thomas  Ludbey  and  James 
my  three  Executoi-s  Five  hundred  pounds  each 
likewise  to  my  Wife  all  my  Household  Fumituj-e  Pi 
tures  &  whatever  I  may  die  possess'd  of,  the 
and  residue  of  all  my  effects  appointing  her  to  act 
Trustee  in  conjunction  with  the  above  named 
lieving  firmly  she  will  benefit  and  shew  kindness  t^ 
all  those  she  knew  I  esteemed  or  that  were  deser 
— I  likewise  bequeath   my   esteemed   Friend  Joh 
Brewster  Esq^i.  One  hundred  Guineas  if  his  death 
place  previous  to  mine  then  equally  to  his  Children. 
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**  as  to  my  Wife  if  she  does  marry  again  which  I  ^^^* 
by  no  means  disapprove  of  I  hope  she  will  gain  one  .  hemino 
deserving  her  &  that  will  esteem  her  as  she  deserves 
— only  advising  her  to  have  her  fortune  settled  upon 
her  &  her  Children  previous  to  Marriage — ^Witness 
my  hand  this  twenty-eighth  of  May  Seventeen  hun- 
dred and  eighty." 

**  Geo.  Heming." 

"  In  the  Name  of  God,  Amen— Aug4  2&^  1780." 
**  I  George  Heming  of  Bond  Street  Goldsmith 
being  of  sound  Mind  &  Memory  do  make  &  or- 
dain this  to  be  my  last  Will  and  Testament 

'*  Imprimis  I  bequeath  to  my  dear  Wife  Anne 
Heming  formerly  Aiine  Gilley  so  much  Money  as 
will  purchase  Five  hundred  pounds  sterling  P.  Annum 
in  the  Long  Annuities  granted  by  Government  &  the 
Income  thereof  to  be  received  by  the  said  Ann 

**  Heming  during  her  life  &-«t 
*^  hor  decoaeo  to  be 
*'  for  her  own  use 

Child  or  Children 

•*  &  benefit  and  at  her  death  to  my 

**  for  their  own  use  and  benefit  equally  in  default  of  Issue  then  to  my 

*'  Father  Thomas  Heming  for  his  life 
**  and  at  his  death  to  go  to  my  Nephew 
Richard  Heming  for  the  remainder  of  the  term 
or  absolutely  at  his  disposal  when  the  said  Ann 
and  Thomas  Heming  are  both  dead  the  Prin- 
cipal at  my  death  to  be  placed  in  the  Names  of 
Ann  Heming  my  Wife  my  dear  Father  Thomas 
Heming  my  valued  friend  Thomas  Ludbey 
and  my  worthy  kinsman  James  Gurry  In  trust 
for  the  said  Ann  or  my  Children  and  Thomas 

i|2 
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1827.       Heming  —  during    their    lives    respectively 
HEMiNo      supposed  at  about"     -         ...         -    900 
cLUTTMiBucK      ''  I  bcqucath  to  my  Nephew  Richard  He- 
ming after  the  4.  following  shares  are  pur- 
chased &  assigned   over  to   my  Executors 
all  the  Estate  called  the  Barrow  in  the  County 

of  Hereford" W0( 

*'  I  bequeath  to  John  &  Mary  Weaver  two 
hundred  pounds  provided  they  assign  their 
share  and  right  in  the  Barrow  Estate  to  my 

Executors" 20( 

"  I  likewise  bequeath  to  the  said  Mary 
Weaver  Fifty  pounds  P.  Annum  in  the  Long 
Annuities  for  her  life  &  at  her  death  to  the 
Issue  of  her  Body  by  John  Weaver  in  de&ult 
of  Issue  then  at  her  disposj4"       -        -         -      90( 

^^  I  bequeath  to  James  and  Eleanor  Gurry 
in  like  manner  two  hundred  pounds  for  their 
share  in  the  Barrow.  Estate"         -         -         -      200 

''  I  bequeath  to  Eleanor  Gurry  Wife  of 
James  Gurry  Fifty  pomuls  P.  annum  in  the 
Long  Annuities  for  her  life  and  at  her  death 
equally  to  the  Issue  she  may  have  by  James 
Gurry  in  default  of  such  Issue  then  at  her  dis- 
posal"        900 

*^To  Jane  Gilley  I  bequeath  Fifty  pounds  P. 
annum  in  the  Long  Annuities  absolutely  at  her 
disposal  in  lieu  of  any  other  Annuity  I  may 
have  granted  to  her"  -         -         -         -       900 

"  To  Benetta  Gilley  I  bequeath  fifty  poimds 
P.  Annum  m  the  Long  Annuities  at  her  dis- 
posal in  lieu  of  any  other  Annuity  I  may  have 
granted  to  her"  -----       900 

"  To  Catherine  Gilley  Sister  of  the  before 
named  I  I^equeath  three  hundred  pounds  pn>; 
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vided  she  do  make  a  good  assignment  of  her  1^27. 

shai-e  of  the  Bant)w"        -        -        -        -      300 

"  To  my  dear  wife  two  hundred  pounds  for 
the  same  purpose"      -        -        -        ^        .      200 

*'  To  my  dear  wife  Ann  Heming  I  leave  my 
Estate  of  Meadow  Land  at  Edgeware  in  Mid- 
dlesex for  her  sole  use  &  benefit  But  do  not 
recommend  her  to  build  at  or  reside  there  t  if 
she  finds  that  my  nephew  Richard  Heming  is 
deserving  then  she  may  leave  it  to  him  if  she 
approves  But  if  I  should  leave  Issue  then  after 
my  Wife's  decease  I  will  &  devise  this  Estate 
to  the  said  Issue  for  ever"   -        -        -        -     1500 

"  To  my  dear  Wife  Ann  Heming  I  leave  my 
House  in  Tottenham  Court  Road"        -        -      850 

**  I  leave  to  my  dear  Wife  to  be  paid  her 
within  one  Month  from  my  decease  two  hun- 
dred pounds  and  desire  that  all  the  bequests 
that  relate  to  her  may  be  settled  as  soon  as 
possible  after  my  decease  in  order  that  she 
may  be  in  the  receipt  of  her  income"   -        -      200 

"  To  Felix  Vaughan  my  Nephew  to  be 
placed  in  trust  till  of  Age"         -        -        -      500 

**  To  Richard  Heming  my  Nephew  in  the 
same  manner"  -        -        -        -        -        -      500 

"  To  Thomas  Laver  Son  of  Benjamin  La- 
ver  as  a  Token  of  my  esteem  In  trust  till  he 
is  of  Age" 600 

"  To  my  respected  Friend  Alexander  Bax- 
ter Esq?  a  piece  of  plate  if  he  is  alive  value 
One  hundred  Guineas"     -        -        -       106 

"  To  Beatrix  Peirce  &  Mary  Mapletoft 
for  their  sole  use  One  hundred  Gmneas  to  each' '      210 


18„866 
"  Geo :  Heming" 


r. 
CLUTTERBUCK 


486  CASES  IN  THE  HOUSE  OP  LORDS 

1827.  The  testator  died  in  April,  1801,  without  leaving 

HEMiNo     aoy    children.      His  father,   Thomas  Heming,  had 
died  in  his  life-time. 

Thomas  Ludbey  and  James  Gurry,  in  February 
1809,  with  the  privity  of  the  Appellant,  out  of  the 
personal  estate  and  effects  of  the  testator,  purchased 
and  caused  to  be  transferred  into  their  names  and 
the  name  of  Ann  Heming,  the  testator's  widow,  in 
the  books  of  the  Gk)vernor  and  Company  of  the 
Bank  of  England,  one  sum  of  five  hundred  pounds 
per  annum,  long  annuities,  in  satisfaction  of  the 
bequest  contained  in  the  testamentary  papers,  con- 
stituting the  will  of  the  testator. 

Ann  Heming  died  in  June,  1818,  and  the  Appellant 
then  set  up  a  claim  to  have  a  second  sum  of  five 
hundred  pounds  per  annum,  long  annuities,  purchased 
for  his  benefit;    and  Thomas   Ludbey  and  James 
Gurry  declining  to  purchase  the  same,  the  Appellant 
filed  his  bill  in  the  High  Court  of  Chancery  against 
James  Gurry  (Thomas  Ludbey  having  died  in  the 
mean  time)  and  against  Thomas  Clutterbuck   and 
Edward  Evans,  the  executors  of  Ann  Heming,  which 
suit  upon  the  death  of  James  Grurry  was   revived 
against  Thomas  Clutterbuck,  his  executor.    Amongst 
other  things,    the   bill,    stating    the   facts,    prayed 
a  declaration,  that  the  Appellant  was  entitled  to  two 
legacies  of  five  hundred  pounds  per   anniun   long 
annuities  imder  the  testamentary  papers,  and  that  the 
Defendants  might  be  decreed,  out  of  the  proceeds  of 
the  testator's  personal  estate  and  eflfects,  to  purchase 
for  the  benefit  of  the  Appellant  the  sum  of  five 
hundred   pounds   per    annum,    long  annuities,    in 
addition  to  that  sum  of  like  annuities,  already  pur- 
chased and  invested. 
The  c^use  was  heard  before  the  Vice  ChanceUor, 
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on  the  5th  of  May  1826,  who  dismissed  so  muchof  the       1827. 
Appellant's  bill  as  sought  that  the  Appellant  might 
be  declared  entitled  to  two  legacies  of  five  hundred 
pounds  per  annum,  long  annuities.* 

Against  this  part  of  the  decree  the  appeal  was  pre- 
sented. 

For  the  Appellants,  Mr.  Hart  and  Mr.  Perkins. 

This  is  a  question  whether  one  or  two  legacies  are  3<iJAprii. 
given  by  the  testamentary  instruments,  which  must 
depend  upon  the  constniction  of  the  instrument. 
The  doctrine  and  rule  is  taken  from  the  civil  law, 
but  it  has  been  qualified  and  distinguished  by 
circumstances  shewing  intention,  &c.,  and  other- 
wise, until  the  rule  itself  is  nearly  extinguished.  The 
intention  is  to  be  looked  at  through  the  medium  of 
former  decisions  on  the  subject.  The  doctrine  ap- 
plicable to  the  question  was  settled  by  the  case  of 
Hooley  v.  Hatton^'\  in  which  a  rule  is  laid  down  to 
be  applied  to  future  cases.  The  judgment  below 
was  founded  on  the  supposition  that  this  was  not  an 
additional  annuity,  but  a  substitution.  This  was  said 
to  appear  from  the  similarity  of  the  two  gifts. 

If  it  be  a  substitution,  then  nothing  could  in  any 
event  be  taken  under  the  former  gift.  If  the  testator 
had  a  child,  the  l^atee  could  take  notliing  under  the 
second  instrument,  and  the  second  being  supposed 
to  be  a  substitution  for  the  first,  he  could  take 
nothing  in  that  event  under  either  of  the  instruments. 
From  the  general  repetition  of  the  bequests  in  the 
second  instrument,  it  was  inferred  by  the  Vice 
Chancellor  that  all  the  legacies  were  intended  to  be 
repeated.  But  the  legacies  to  Jane  and  Benetta 
Gilley  are  in  the  second  instrument  given  expressly 
in  lieu  of  other  annuities.     This  caution  being  omitted 

*  See  the  report  in  the  Court  below^  2  Sim,  &  Stu.  310« 
t  1  B.  C.  C.  390,  (n.) 
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1827.  as  to  Other  legax^ies^  affords  an  infereace  that  they 
^ere  intended  to  be  double.  There  are  also  other 
'''  alterations:  the  legacies  in  the  second  instmnimt 
are  offered,  not  as  pure  bounties,  but  oa  terBO&  iA 
purchase,  indicating  a  great  alteration  of  int^iticm. 
Some  are  augmented,  some  diminished.  It  appears 
from  the  differences  in  the  bequests,  that  his  intention 
was  fluctuating.  In  the  second  instrument  there  is 
no  residuary  bequest. 

The  Lord  Chancellor. — And  no  executors. 
Mr.  Hart. — It  was  probably  from  these  differ- 
ences that    Sir  William  Wynne  thought  the  two 
instruments  must  stand  together  as  one  testamentary 
document.     His  opinion  was — ^that  the  first  document 
being  a  will  was  not  revoked  by  a  paper  not  naming 
executors  nor  bequeathing  the  residue  :  that  paper  he 
treats  as  a  codicil.  Where  the  same  siunis  given  twice 
in  the  same  instrument,  the  proof  lies  on  die  legatee 
to  shew  the  intention  to  give  a  double  I^acy ;  where 
similar  legacies  are  given  by  different  instruments,  it 
lies  on  those  who  claim  against  the  legatee  to  prove 
the  want  of  intention  on  the  part  of  the  testator. 
So  the  rule  is  stated  by  Swinburne  from  the  civil  law. 
In  the  case  of  the  Duke  of  St.  Albans  y.  Beauclerk^* 
the  i-eporter  has  misconceived  the  intention  of  Lord 
Hardwicke,  as  to  the  doctrine  which   is  to  govern 
future  Judges.      The  error  has  been   set  right  in 
Hooley  v.  Hatton.     In  all  the  former  cases  it  was 
admitted  as  the  general  rule,  that  where  the  same  or 
different  legacies  were  given  in  different  instruments, 
they  were  held   to   be   cumulative.      In  that  case 
it  might  have  been  argued  that  the  legacy  of  1 ,000/. 
comprehended  the  two  former  legacies. 

The  supposed  dictum  of  Lord  Hardwicke,  that  one 
only  shall  be  taken,  is  contiadicted  by  the  autliorities 

♦  2  Atk.  636. 
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Cited  by  himself.  The  rule  is,  that  where  less  is  given  ^^'^* 
by  the  second  than  by  the  first  instrument,  the  bemimo 
legatee  shall  take  both.  That  rule  applies  to  this 
case;  because  the  legacy  in  the  second  instrument, 
being  qualified  and  subject  to  contingency,  is  less 
baieficial  than  the  first.  The  case  of  Hooley  v. 
Hatton,  was  relied  on  by  Lord  Kenyon,  in  Fojf 
V.  Foy*  In  Ridges  v.  Morrison^-f  the  judgment  of 
Lord  Kenyon  is  cited.  In  Hedges  v.  Peacock^X 
Lord  Alvanley  decided  that  a  legacy  was  double, 
because  the  first  was  more  beneficial,  and  argued  that 
the  testator  ought  to  have  explained  that  he  intended 
to  take  it  away,  as  he  did  in  the  case  of  another 
bequest.  So  it  is  here :  the  first  l^acy  is  more  bene- 
ficial, and  he  does  not  declare  the  second  to  be  a 
substitution,  as  he  does  with  respect  to  other  legacies. 
Lord  Alvanley  lays  down  the  rule,  that  a  contingent 
legacy  by  a  second  instrument  cannot  be  held  a  sub- 
stitution for  an  absolute  legacy  by  a  former  instru- 
ment, unless  it  is  so  declared.  The  judgment,  as  it 
stands,  must  proceed  on  contingencies :  if  ih&ce 
should  be  a  child,  the  first  instrument  must  prevail. 
If  no  child,  the  second.  Another  principle  applied 
in  the  judgment  is,  that  from  the  identity  of  the  othar 
bequests  it  is  to  be  inferred,  that  the  same  rule 
is  intended  to  be  applied  to  the  legacies  in  question. 
But  Sir  W.  Grant,  M.  R.,  was  of  opinion,  that 
each  l^acy  must  be  judged  by  itself.  Benyon 
v.  Benyon.^  In  Ridges  v.  Morrison^  &c..  Lord 
Thurlow  departs  from  the  principle  of  Hooley  v. 
HattoUy  which  he  professes  to  adopt.  All  the  cases  but 
one  adopt  the  rule,  that  where  legacies  are  different  in 
amount,  or  given  by  different  instruments,  tliey  are 

♦  1  Cox  164, 302.   t  In  t*»e  notes,  1  B.  C.  C.  390.    J  3  Ves.  375. 

-  $  17  Ves.  41.- 
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1S27.       cumulative.       Inferences  drawn  from   one  dass  of 
HBMiNo      legacies,  are  not  to  be  applied  to  another  class. 


V. 

CLUTTERBUCK 


For  the  Respondents,  Mr.  Healdwud  Mr.  Boteler. 
— ^They  relied  chiefly  on  the  argument  drawn  frcMn 
internal  evidence,  appearing  by  the  similarity  of  the 
great  majority  of  the  bequests  in  the  two  instruments. 
The  authorities  cited  were,  Coote  v.  Boyd^*  and  the 
Duke  of  St.  Albans  v.  Beauclerk.f 

The  Lard  Chancellor. — Before  this  case  is  dis- 
posed of,  it  will  be  necessary  to  look  into  the  autho- 
rities which  have  been  referred  to.  The  question 
whether  it  be  one  of  difficulty  or  othei-wise,  comes 
before  the  House — witliout  the  assistance  of  full 
discussion  upon  argument  in  the  Coiul  below.  The 
first  duty  of  a  Court  of  Justice,  is  to  satisfy  all 
parties  that  their  case  has  been  most  fully  heard,  and 
the  example  of  that  practice  should  be  set  by  this, 
the  highest  Court  of  Judicature  in  the  Kingdom. 
This  precept  I  have  received  from  two  of  my  pre-^ 
decessors ;  and  by  one  of  them,  I  was  informed  that 
he  frequently  derived  the  greatest  benefit  from  the 
argument  of  the  Counsel,  who  supported  that  view 
of  the  case,  which  upon  the  first  impression  he  had 
himself  taken,  because  he  sometimes  found  that  less 
was  to  be  said  on  that  side  of  the  question  than  he 
supposed,  and  in  consequence  of  the  argument 
changed  his  opinion.  The  House  has  now  been 
occupied  six  hours  in  hearing  a  case,  which  was 
dispatched  in  one  hour  in  the  Court  below.  That 
will  always  be  the  case  where  the  question  is  not 
fiilly  argued  in  the  court  of  original  jurisdiction. 

We  are  bound  to  consider  the  two  instruments  as 
the  will  of  the  testator.  I  do  not  think  the  first 
impression  upon  the  mind  of  any  man,  upon  looking 

«  2  B.  C.  C.  521.  t  2  Atk.  636. 
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at  these  two  papers,  would  be  that  they  make  one       1827. 
will.      A   question  of  law  is    not,    however,  to  be      ^^^^^ 
decided  by  the  impression  upon  the  mind  of  any  clutterbuck 
individual,   but  by  the  rules  of  law;   and  Sir  W. 
Wynne  has  decided  by  his  judgment,*  that  these 
two  papers  are  not  to  be  considered  as  two  wills,  but 
as  one  will.     The  difficulty  remains  upon  the  con- 
struction of  the  contents  of  those  instruments.     I 
must  look  at  the  cases  cited,  and  some  which  have 
not  been  mentioned,  and  which  it  is  necessary  to 
consider  before  judgment  is  given. 


The  Earl  of  Eldon. — The  question  in  this  cause  isthJune, 
was — whether  a  party,  Ann  Heming,  was  entitled  to 
two  legacies  of  500/.  long  annuities,  or  only  to  one. 
This  question  arose  on  two  testamentary  papers,  or 
rather  I  should  say,  on  what  was  proved  as  the  will 
of  the  testator  in  the  Ecclesiastical  Court :  it  consisted 
of  two  instruments,  which  we  must  consider  as  con- 
stituting   together   the    will,    although  it   is   very 

♦  Extract  from  the  Judgment  of  Sir  W,  Wynne. 

**  Now  there  is  nothing  here  to  revoke  paper  F.,  which  appoints 
executors  and  a  residuary  legatee.  I  take  it  to  be  quite  clear 
that,  supposing  these  two  papers  to  be  left  in  the  same  manner, 
this  would  not  have  been  a  revocation  of  the  paper  F.  It  is 
particularly  laid  down  by  Swinburne,  in  his  seventh  part,  first 
section,  page  527 : — *  The  former  testament  is  not  revoked, 
where  in  the  latter  will  there  be  no  executor  named,  for  then  the 
latter  act  is  a  codicil  or  addition  to  the  former  testament.*  Now 
in  this  case  I  think  it  would  be  so.  It  appears  to  have  been  a 
paper  written  probably  in  order  to  supply  some  defect  in  the 
former,  for  he  was  a  person  very  much  given  to  writing  and 
copying  papers.  I  think  there  is  no  reason  to  suppose  that  when 
he  wrote  paper  G.,  he  intended  to  revoke  paper  F.,  at  least  con- 
sidering the  way  in  which  they  are  both  left ;  and  therefore  I 
think  these  two  papers,  if  they  are  of  any  validity,  are  to  be  taken 
to^^ther/' 


HEMINO 

V. 

CLUTTERBUCK 
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1S27,  difficult,  at  least  to  my  mind,  to  ccmceive  how  it 
should  happen,  that  both  those-  instrum^its  should 
have  been  proved  as  part  of  the  same  will. 

The  first  instrument  professes,  on  the  face  ci  it, 
to  be  a  very  r^ularly  formed  will,  ITie  second  in- 
strument does  not  profess  to  be  a  codicil.  It  begins. 
In  the  name  of  Grod  Amen.  I  George  Heming 
of  Bond-street  Groldsmith  being  of  sound  mind 
do  make  and  ordain  this  to  be  my  last  Will  and 
"  Testament."  These  two,  however,  eadi  being  in 
the  form  of  a  will,  have  been  held  in  the  Ecclesiastical 
Court  to  be  one  testament,  and  of  course  we  are 
bound  to  consider  them  as  such.  The  question  in 
the  cause  is — whether  a  bequest  of  600/.  per  annum 
for  life,  in  tlie  first  instrument,  and  a  bequest  oi  as 
much  as  would  purchase  500/.  per  annum  in  the 
long  annuities,  given  by  the  second  instrument,  are 
both  of  them  intended  to  apply  to  the  same  sum ;  in 
other  words,  whether  these  are  cumulative,  or  wh^h^ 
the  one  is  to  be  considered  a  substitute  for  the 
other. 

The  general  principles  upon  which  cases  of  this 
kind  are  to  be  decided,  are  so  accurately  laid  down 
in  the  case  of  Hooley  v.  Hatton^^  that  it  is 
unnecessary  for  me  to  trouble  your  Lordships  fiirther 
than  by  stating  it  The  rules  of  the  Court  of 
Chancery,  and  the  rules  of  the  civil  law  upon  the 
subject,  are  there  discussed  by  the  late  Mr.  Justice 
Aston,  and  afterwards  applied  by  the  Lord  Chan- 
celtor.  There  is  this  difference,  however,  that  here 
the  second  instrument  purports  upon  the  face  of  it 
to  be  a  will.  There  has  been  much  reasoning  upon 
the  circumstance,  that  in  that  case  the  subsequent 
instrument  appeared  to  be  a  codicil.     On  loddng 

*  In  a  note  to  Ridges  v.  Morrison,  1  B.  C.  C.  390. 
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into  all  the  cases,  which  I  have  done,  I  cannot  agree       ^^27. 
with  the  learned  Judge^  who  decided  this  case,  that      heming 


t'. 


*  The  Vice  Chancellor;  whose  judgroent  on  this  point  was  deli-  clutterbuck 
vered  in  the  course  of  the  argument  at  the  har*    The  report 
of  the  judgment  on  this    point  heing  very   short  in   the 
reports  of  Messrs.  Simon  and  Stuart,  a  full  note  of  the  judg- 
ment is  here  subjoined — from  the  Notes  of  the  Short-hand 
writer. 
The  Vice  C^ance/^r.—^*  This  case  does  not  in  any  manner  turn 
iqpon  the  principles  stated  in  the  case  of  Hurst  and  Beach.*  Those 
are  principles  which  apply  to  a  case  in  which  the  particular 
legacies  are  not  in  both  instruments,  and  where  there  is  no 
question   whether  the    two    instruments  were    intended  either 
wholly  or  substantially  as  a  substitution   for  each  other.     This 
case  tarns  entirely  upon  the  principle  which  has  been  referred  to 
lathe  case  of  the  Duke  of  St.  Albans  and  Beauclerk^  and  which 
was  afterwards  stated  in  a  case  which  I  have  now  before  me,  of 
the  Attorney  General  and  Harvet/^f  and  which  occurred  again 
before  me  in  the  case  of  the  will  of  General  Rollo  Gillespie.    The 
question  here  is — whether  the  second  instrument  is  not  substan- 
tially a  substitution  for  the  first.     Now  substitution  may  be 
either  total,  or  it  may  be  partial.     Total  substitution  is  revoca- 
tion,— partial  substitution  is  to  the  extent  of  the  exception,  which 
is  partially  withdrawn  from  the  operation  of  the  second  instru* 
ment;  and  in  the  case  of  General  Gillespie* s  will,  I  considered 
k  a  partial  sabstitution,  as  there  the  residuary  estate  was  with- 
drawa  from  the  operation  of  the  second  instrument,  and  confined 
to  the  first  instruqient.     Now   here  it  is  quite  plain  that  the 
second  instrument  is  not  a  total  substitution  for  the  first.     It  is 
not  a  revocation,  for  there  is  no  appointment  of  executors.     The 
appointment  of  executors  depends  upon  the  first  instrument,  and 
probale  has  been  also  granted  of  that  instrument     To  what 
extent  this  may  be  a  substitution,  it  is  not  necessary  for  me  now 
to  states     I  am  inclined  to  think  that  it  might  be  contended,  that 
4u8  is  a  substitution  in  all  respects,  except  as  it  regards  the 
a|>pointment  of  executors^  and  the  gift  of  the  residuary  estate. 
I  an  not  quite  sure  whether,  when  that  came  to  be  discussed,  that 
w:oald  idtinately  be  the  opinion  of  the  Courts  as  the  only  question 
llsfQreme  i&^whether  it  is  a  substitution  in  respect  to  the  annuity 
of  500/, 

'*  It  is  not  necessary*  for  me  to  say  HM>re  than  that  I  am  clearly 
o$/]f»l»iQa  thftt  IhQ  ioatrument  narked  G.»  is  a  substitution  for  the 
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1827.       it  was  a  very  clear  case,— on  the  contrary,  it  appeitn 
HEMiNo     to  me  to  be  a  very  difficult  one,  though  I  concur  in 

cLUTTERBucK  instrument  marked  F.  I  believe  it  to  be  impoBsible  that  any 
body  could  read  those  instruments  and  come  to  a  different  con- 
clusion. 1  believe  it  quite  impossible  that  any  rational  mind  that 
is  applied  to  the  subject,  can  by  possibility  come  to  a  difierent 
conclusion.  The  oVigioal  paper  F.  begins  in  this  way: — *  In 
the  name  of  God  amen ;'  and  the  second,  paper  G^,  precisdy 
in  the  same  way,  *  In  the  name  of  God  amen.'  The  original 
paper  F.  proceeds  thus : — *  I  George  Homing  of  Bond  Street 
in  the  City  of  Westminster  Goldsmith  of  perfect  mind  and 
memory  make  this  my  last  will  and  testament.'  The  second, 
paper  G.,  proceeds  thus: — 'I  George  Homing  of  Bond  Street 
Goldsmith  being  of  sound  mind  and  memory  do  make  and  ordain 
this  to  be  my  last  will  and  testament.'  Then  the  first  instm^ 
ment  proceeds  thus: — Mmprimis  I  bequeath  to  my  dear  and 
faithful  wife  Ann  Homing  500/.  sterling  per  annum  for  her  hfe 
to  be  placed  in  and  payable  out  of  the  long  annuities.'  The  second 
instrument  proceeds  thus : — ^  Imprimis  I  give  and  bequeath  to  my 
dear  wife  Ann  Heming  formerly  Ann  Gilley  so  much  money 
as  will  purchase  500/.  sterling  per  annum  in  the  long  annnities.' 
There  is  no  difference  whatever  therefore  thus  far,  and  there  is 
no  variation  whatever,  except  in  the  form  of  the  expression,  for 
there  is  none  at  all  in  substance.  The  second  instrument  pro- 
ceeds thus : — *  and  the  income  to  be  received  by  the  said  Ann 
Heming  during  her  life  for  her  own  use  and  benefit  and  at  her 
death  to  my  child  or  children  for  their  own  use  and  benefit 
equally.'  Here  he  introduces  what  he  does  not  introduce  in  die 
first  instrument,  namely,  a  gift  of  the  500/.  to  his  child  or  children, 
if  he  should  happen  to  have  any  children.  He  had  no  children 
either  at  the  time  of  the  making  the  ^rst  instrument,  or  at  the 
time  of  making  the  second  instrument.  At  the  time  when  he 
made  the  first  instrument,  it  appears  he  considered  there  was 
not  the  least  probability  he  should  have  any  children  :  through- 
out the  whole  of  that  instrument  there  is  no  provision  for 
children  :  but  on  making  the  second  instrument  he  does  not  seem 
to  adhere  to  the  same  notion  of  probability,  and  he  uses  this 
exception,  in  order  that  if  such  an  unexpected  event  should  take 
place,  there  should  be  a  provision  for  those  children,  and  with 
that  exception  the  gifts  are  precisely  the  same.  He  then  pro- 
ceeds in  this  way  in  the  first  will : — *  To  Eleanor  Gurry  wife  of 
the  aforesaid  James  Gurry  1  bequeath  50/.  sterling  per  ammm 
for  her  life  out  of  the  long  annuities  and  in  the  same  trusts  as 
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the  judgment  he  has  given.    Those  cases  to  which       ^^*'^- 
the  general  rule  of  law  is  made  to  apply,  are  those      heming 
in  which  there  is  no  internal  evidence  in  the  will 
itself  what  is  the  intent.     In  all  those  cases  in  which 
there  is  internal  evidence,  it  has  been  admitted  to  be 
of  great  weight;    and    the  question,  then,  is  this — 

above,  remainder  of  the  term  after  her  death  to  the  children  of 
£leanor  Gurry  by  Jamts  Gurry  share  and  share  alike  upon  their 
becoming  of  age  each  child  to  have  their  respective  share 
transferred  to  them  but  the  foregoing  devise  is  not  to  take  place 
except  James  and  Eleanor  Gurry  do  assign  their  share  in  an 
estate  called  Barrow  to  John  Weaver  and  his  wife  as  is  after 
directed  in  the  fullest  manner  in  their  power.'  This,  therefore,  is 
the  gift  of  an  annuity  of  50/.  per  annum  to  Eleanor  Gurry,  the  wife 
of  James  Gurry,  and  after  her  death  to  the  children  of  Eleanor 
Garry  by  her  husband  James  Gurry,  provided  she  and  her  hus- 
band release  such  interest  as  they  happen  to  have  in  a  certain 
estate  called  the  Barrow.  Now  in  the  second  instrument  we  do 
oot  find  that  the  order  of  the  wiU  is  preserved  :  but  there  is  in 
the  second  instrument  a  gift  in  the  words  I  am  now  about  to 
read : — *  I  bequeath  to  Eleanor  Gurry  wife  of  James  Gurry  bOL 
per  annum  in  the  long  annuities  for  her  life  and  at  her  death 
equally  to  the  issue  she  may  have  by  James  Gurry  in  default  of 
such  issue  then  at  her  disposal.'  There  is  not  annexed  to  that 
^ifl  the  condition  before  stated,  that  she  and  her  husband  should 
release  their  interest  in  the  Barrow  estate,  but  that  gifl  of  50/. 
per  annum  is  immediately  preceded  by  a  gift  to  Mr.  and  Mrs. 
Gurry,  which  are  in  these  words : — *  I  bequeath  to  James  and 
Eleanor  Gurry  in  like  manner  200/.  for  their  share  in  the  Barrow 
estate.'  In  the  first  instrument  he  gives  them  50/.  a-year  pro- 
Tided  they  release  their  share  in  the  Barrow  estate  ;  and  in  the 
second  instrument  he  gives  them  50/.  a-year  without  such  a  con- 
dition, and  200/.  for  their  share  in  the  Barrow  estate.  Now,  I 
need  not  follow  this,  as  it  goes  through  14  or  15  bequests  in  a 
similar  manner,  1  am  of  opinion  that  no  one  can  look  at  this 
ijistrument,  and  say  that,  to  the  extent  I  have  mentioned,  this 
instrument  is  not  to  be  considered  a  substitution  for  the  first. 
Upon  this  point,  therefore,  you  may  give  yourself  no  trouble  Mr. 
Healdy  and  apply  yourself  merely  to  the  question  of  the  annuity 
of  180/.  a-year," 
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1827.      whether  yon  can  look  merely  at  the  dtfTerent  parts  of 
HEMiNo      both  instruments  whicli  give  the  particular  l^acy, 
out  of  which  the  iquestion  arises,  or  whether  you 
can  look  at  that  which  in  this  case  is,  in  my  opinion, 
of  great  importance — ^whether  you  can  look  at  the 
two  instruments,  with  a  view  to  the  whole  contents 
of  each  of  them,  in  order  to  see  whether  the  testator, 
in  the  case  so  put,  did  or  did  not  mean  to  give  not 
only  to  A,  B,  C,  and  D,  and  all  the  letters  in  the 
alphabet,  but  to  be  giving  to  them  more  than  once. 
My  opinion  of  the  case  is  this,  that  taking  the  nfrhol 
of  those  instruments  together,  although  there  is  som 
difference  between  the  nature  of  the  trusts  that  a 
expressed  relative  to  the  500/.  long  annuities,  in  th 
first  will,  and  the  500/.  long  annuities  in  that  whic 
really  I  should  have  thought  was  a  second  will, 
there  had  not  been  a  decision  of  the  Ecclesiasti 
Court,  finding  them  to  be  one  ; — ^that  looking  at  th 
whole  of  what  the  testator  has  done  with  regard 
every  other  legatee  named  in  the  first  will,  and  in  th< 
second  vrill,  this  is  not  a  case  in  which  you  would 
fairly  justified  in  saying  there  is  internal  evidence^- 
which  ought  to  satisfy  you  that  the  testator  meant:: 
these  to  be  cumulative.     I  conceive  one  legacy  only 
was  intended,  and  upon  that  ground,  again  professing? 
this  to  be,   in  my  judgment,  a  most  doubtful  and 
difficult    case,    I    am  of    opinion  that    the     Vice 
Chancellor's  judgment  is  right,  and  that  therefore 
your  Lordships  ought  to  affirm  it:   I  would  move 
that  it  be  afiirmed  without  costs. 


Judgment  affirmed  without  costs. — 18  Jime,  182T. 
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ENGLAND. 


(court  of  chancery.) 


1S27. 

OUFFIELD 

t'. 
ELWE8 

-aod  others. 


Thomas  Duffield,  Esquire,  and  I 
Emily  Frances  his  Wife  - 

Amelia  Maria  Elwes,  Widow,  "^ 
*  and  Abraham  Henry  Cham- 
bers, Esquire,  William  Hicks, 
Clerk,  and  George  Thomas 
Warren  IIastings  Duffield, 
Caroline  Duffield,  Maria 
Duffield,  Anna  Duffield,  and 
Susan  Eliza  Duffield,  Infants, 
by  Original  and  Amended  Bill 

And  between  the  same  Plaintiffs  - 

Robert  Greenhill  Russ£a.L, 
Esqtiire,      George     Spencer 

'  Smith,  the  said  Willi  a  m  Hicks, 
Clerk,  and  Amelli  Maria  his| 

'    Wife,    late     Amelia    Maria 

-    Elwes,  Widow  -     -     -    - 


Appellant's. 


Respondents, 


Appellants. 


Respondents. 


E.iiaTing  by  his  will  made  a  certain  provision  for  his  daughter, 
sm  only  child — with  whom  he  had  been  offended  on  account  of 

'-  a  clandestine  marriage — (but  was  reconciled  to  her  and  her 
husband),  declares  to  a  common  friend  his  purpose  to. make  a 
farther  provision  for  his  daughter.  Being  on  his  death  bed, 
and  unable  to  write,  he  is  urged  by  that  friend  to  make  a 
gift  to  his  daughter  of  certain  monies  secured  by  mortgage 

*  and  bond>  and  expressly  assents  to  that  proposal.  In  the 
evening  of  the  same  day,  being  then:  unable  to  speak,  he  is 

>  reminded  by  the  same  friend  of  the  transaction  of  the  mora- 
ing,  and  the  deeds  of  mortgage  and  bond  securing  the  monies, 
being  produced,  he  is  informed  that  it  is  necessary  to  con- 
firm the  gift  by   a  delivery  of  the  deeds ;    and  the  friend 

*  -proposed  with  the  father's  permission,  to  hand   over  the  deeds 

VOL.  I.  K  K 
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1827.  to  his  daughter.     Upon  this  proposal,  the  father  made  in  in- 

^^^^^'^'^^  clination  of  his   head,  and  the  friend  then  handed  the  deeds 

,,  across  the  hed  where  the  father  was  lyings,  to  the  daughter  oi 

ELWE8  the  opposite  side;  whereupon  the  father  placed  the  hind  of 

the  daughter  upon  the  deeds,  and  pressed  it  with  his  owi 

hand  for  some  minutes,  and  appeared  satisfied  with  whit  lie 

had  done.     The  deeds  in  question  consisted  of,  1.  A  oonyej- 

ance  in  fee  of  lands  to  secure  2,927/*  with  the  usual  coTentat 

for  payment  of  the  money  lent,  and  hond  hy  way  of  Gollatertl 

security.    2.  An  assignment  of  a  mortgage  debt  of  90,000/., 

and  of  a  judgment  for  that  sum  recovered  on  a  bond  with  a 

conveyance  of  the  land,  and  the  usual  covenant  for  payment  of 
the  money. 

Held  that  this  was  a  valid  donatio  mortis  cauid;  that  the  propertj 
in  the  deeds  and  the  right  to  recover  the  money  secured  bf 
them,  passed  by  the  delivery  followed  by  the  death  of  the  do- 
nor, and  that  the  real  and  personal  representatives  of  the  do- 
nor, were  trustees  for  the  donee,  to  make  the  gift  eflfectnal. 

The  original  suit  in  this  case  was  instituted  in  the 
Court  of  Chancery,  by  the  Appellants  ThcHnas 
Duffield,  Esquire,  and  Emily  Frances  his  wife,  as 
Plaintiffs,  with  a  view  of  obtaining  the  judgment  of 
that  Court  upon  several  questions  arising  out  of  the 
various  dispositions  made  by  Geoi^e  Elwes,  deceased, 
of  different  parts  of  his  property,  by  way  of  settle- 
ment, gift  and  testamentary  arrangement ;  and  abo 
for  the  purpose  of  placing  the  infant  Defendants,  the 
children  of  the  Plaintiffs,  under  the  protection  of  the 
Court. 

The  Appellant  Emily  Frances  Doffield,  was  the 
only  child  and  heir  at  law,  and  sole  next  of  kin  of 
George  Elwes ;  she  intermarried  with  the  Appellant, 
Thomas  Duffield,  Esquire,  in  the  year  1810.  The 
cliildren  of  that  marriage  were  five ;  namely,  the  Re- 
spondent George  Thomas  Warren  Hastings  Duflidd, 
the  only  son  of  the  Appellants,  an  infant  of  the  age 
of  eleven  years ;  and  four  daughters,  the  Respond- 
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ents  Caroline  Duffield,  Maria  Duffield,  Anna  Duffield,       1827. 
and  Susan  Eliza  Duffield,  all  infants,  younger  than    Nuffield 
their  brothef.     George  Elwes  died  in  1821,  leaving      ^^^^^ 
the  RespcHident  Amelia  Maria  Hicks,  his  widow,  who,    *»^  ^^^^"^ 
after  the  decree  pronounced  in  the  original  cause,   . 
married  the  Respondent  the  Reverend  William  Hicks. 
The  Respondent  Abraham  Henry  Chambers  was  the 
surviving  devisee  in  trust  and  executor  named  in  tlie 
vrill  of  George  Elwes ;  the  other  trustee  named  in 
the  will  having  died  in  the  testator's  life.     The  Re- 
spondent William  Hicks  was  named  an  executor  by 
George  Elwes  in  a  codicil.     The  Respondents  Robert 
Greenhill  Russell,  and  George  Spencer  Smith  were 
the  trustees  of  the  settlement  made  on  the  marriage 
of  the  Respondent  William  Hicks,  and  Amelia  Maria 
his  wife. 

In  the  month  of  February,  1810,  the  Appellant 
Emily  Frances  Duffield,  being  then  about  the  age  of 
18  years,  intermarried  with  the  Appellant  Thomas 
I>uffield,  at  Gretna  in  Scotland,  without  the  knowledge 
of  her  father,  and  on  the  lllii  day  of  March,  1810, 
the  Appellants  were  re-married  in  England.  Shortly 
after  this  re-marriage,  George  Elwes  and  the  Respon- 
dent Amelia  Maria,  then  his  wife,  received  the  Appellants 
into  their  house,  to  reside  with  them  as  part  of  their 
fiunily.  George  Elwes,  at  the  time  of  making  his  will, 
and  until  his  death,  was  seised  in  fee  simple  of  divers 
freehold  and  copyhold  estates,  and  was  also  possessed 
of  a  very  considerable  personal  estate.  By  his  will, 
dated  the  Ist  March  1811,  and  duly  executed  and 
attested  to  pass  freehold  estates,  after  directing  that 
all  his  debts  and  funeral  expenses,  and  the  expenses 
oi  proving  his  will,  should  be  paid,  as  thereinafter 
mentioned,  and  oonfirming  a  jointure  of  100/.  per 
MUiiuii^  and  an  annuity  of  400/.  to  his  wife,  the  Re- 
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spondent  Amelia  Maria  Hicks,  he  gave  and  be- 
queathed unto  his  dear  daughter  Amelia  Maria 
Frances  Diiffield  (meaning  thereby  his  daughter  the 
Appellant  Emily  Frances  Duffield),  the  wife  rf 
Thomas  Duffield,  and  her  assigns,  for  her  life,  all 
that  his  leasehold  messuage  or  dwelliDg-house,  yn^ 
the  appurtenances,  situate  in  High-street,  Mary-le- 
bone,  and  he  declared  that  the  same  should  from 
and  .after  her  decease  fall  into  the  residue  of  his 
personal  estate  thereinafter  devised :  And  he  gave 
and  bequeathed  unto  his  said  daughter  all  his  carriages, 
horses,  household  fuiniture  and  goods,  plate,  lii^i, 
china,  stock  of  wines  and  other  liquors,  which  should 
be  in  and  about  the  said  messuage  or  dwelling-house, 
or  in  or  about  any  other  house  or  houses  in  which  he 
might  dwell,  or  which  he  might  inhabit  at  the  time 
of  his  decease  :  And  he  gave  and  bequeathed  unto 
his  brother  John  Elwes,  since  deceased,  and  ^  to  the 
Respondent  Abraham  Henry  Chambers,  and  thdr 
heirs,  his  freehold  and  copyhold  farm  and  estate,  in 
Suffolk,  and  also  his  freehold  farm  and  estate  in 
Essex,  upon  certain  trusts  therein  expressed,  for  the 
benefit  of  the  second  or  only  son  of  the  Appellants, 
or  their  daughters  in  feilure  of  such  son,  with  devises 
over:  And  the  testator,  after  giving  some  legacies 
of  stock  and  small  annuities,  and  pecuniary  legacies, 
devised  and  bequeathed  the  residue  of  his  r^  and 
personal  estates  to  the  same  trustees,  upon  trust 
to  sell  and  convert  into  money  all  his  real  estates, 
mortgages,  securities,  &p.,  to  hold  the  monies  so 
produced  in  trust,  amopg  other  things,  to  purchase  so 
much  3  per  cent,  stock,  as  would  yield  1,000/.  per 
annum,  and  to  pay  the  dividends  to  the  Appellant 
his  daughter,  during  her  life,  for  her  separate  use; 
the  principal  at  her  death  to  fall  into  his  personal 
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estate.     The  residue  of  the  trust  fimd  he  disposed  of,       1^27. 
by  special  limitations,  to  the  children  of  his  daughter,     duffield 
and  their  children    (if   any) ;   remainder  to  John       ^.J^^ 
Elwes.  ^^  *>**>«^ 

By  a  codicil  dated  the  3d  March,  1821 ,  he  declared 
the  intent  of  a  cancellation  which  he  had  made  in  tiiat 
part  of  his  will  relating  to  the  sale  of  his  freehold, 
copyhold  and  leasehold  estates :  He  devised  his  real 
.estates  to  that  son  of  his  daughter,  who  should  first 
attain  21 ;  and  appointed  the  Respondent,  William 
Hicks,  a  trustee  in  the  place  of  his  brother  deceased. 

The  testator,  George  Elwes,  was  entitled  to  the 
principal  sum  of  2,927/.  and  interest  thereon  due  to 
him  firom  Sir  Edwin  Bayntun  Sandys,  Baronet, 
secured  by  the  bond  of  Sir  Edwin  Bayntun  Sandys, 
executed  by  him  to  the  testator,  bearing  date  the 
12th  day  of  July,  1820,  and  further  secured  by  in- 
dentures of  lease  and  release  and  mortgage,  bearing 
date  respectively  the  11th  and  12th  of  July,  1820, 
whereby  Sir  Edwin  Bayntun  Sandys  released  and 
conveyed  to  the  testator  in  fee  simple,  by  way  of 
mortgage,  certain  freehold  estates.  The  deed  also 
contained  the  usual  covenant  for  repayment  of  the 
money  lent.  The  testator,  George  Elwes,  was  also 
entitled  to  the  principal  sum  of  30,000/.  and  interest 
thereon  due  to  him  fiom  Sir  Edwin  Bayntun  Sandys, 
and  secured  by  certain  indentures  of  lease  and  release, 
and  assignment  of  mortgage,  bearing  date  respec- 
tively tlie  2d  and  3d  of  November,  1820.  The  re- 
lease recited,  a  loan  of  30,000/.  made  by  trustees 
imder  a  marriage  settlement  to  Sir  Edwin  Bayntun 
Sandys,  a  conveyance  of  lands  therein  described  to 
secure  the  repayment,  a  bond  executed  for  tlie  same 
purpose,  and  a  j  udgment  recovered  upon  that  bond .  It 
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1827.      further  recited  that  the  mortgagee  haYmg*  called  in  the 

DUFFiELD    money  due  on  the  mortgage,  George  Elwes  had  ad- 

ELWE8      vanced  to  the  mortgagee  30,000/.,  in  consideraticm  of 

and  others,    which  the  mortgagee,  &c.,  by  direction  of  Sir  Edwm 

Bayntun    Sandys,    assigned  to  Gewge  Elwes  the 

30,000/.  due  on  the  moilgage  and  idso  the  judgm^&t, 

and  conveyed  the  lands,  &c.  This  deed  also  ccmtamed 

the  usual  covenant  for  payment  of  the  money  lent, 

on  a  day  specified,  with  a  power  to  sell  the  fauMb 

mortgaged  on  failure  of  payment. 

George  Elwes,  shortly  before  his  death,  in  omver- 
sations  held  with  the  Respondent  WitKam  Hi<^ 
frequently  declared  his  purpose  to  make  a  further 
provision  for  his  daughter.     He  was  seized  with  tlie 
illness   which  ended  in    his  death,   <Hi    the   1st  of 
September,    1821 :  on  the  nK>ming  erf  that  day  tiie 
Respondent,  William  Hicks,  proposed  to  Geoi^ge  Elwes 
to  make  a  gift,  mortis  causdj  to  his  daughter,  of  the 
monies  secured  by  the  two  mortgages  before  mea- 
tioned,  to  which  proposal,  the  nature  of  the  gift  having 
been  explained  to   him    by  Hicks,    Greorge   Elwes 
expressly  assented.     Of  this  proposal  and  assent  a  ht- 
mal  note  was  drawn  up,  and  signed  by  Hicks  and  two 
other  witnesses.     In  the  evening  of  the  same  day, 
Mr.  Hicks,  having  been  informed  that  an  actual  de- 
hvery  of  the  tiling  proposed  to  be  given  was  neces- 
sary to  the  completion  of  the  gift,  caused  the  deeds 
of  mortgage  and  the  bond  to  be  brought  from  the 
office  of  Mr.  Law,  the  Solicitor  of  Mr.  Elwes.     These 
deeds  were  then,  in  tlie  presence  of  the  same  witnesses, 
produced  before  the  testator,  and  shewn  to  him,  and 
he  was  informed  by  Hicks,  that  the  same  were  the 
mortgage  deeds  and  bond  to  secure  the  principal  sums 
of  2,927/.  and  30^000/.  and  interest  due  to  him  from 
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Sir  Edwin  Bayntun  Sandys,  and  he  was  reminded  by  1827. 
Hicks  of  what  had  passsed  in  the  morning,  and 
informed  that  the  gift  would  be  unavailing,  unless  he 
confirmed  it  by  passing  the  deeds  :  and  Hicks  then  ^^  o^*»«* 
proposed,  with  his  permission,  to  hand  over  the 
deeds  to  his  daughter,  whereupon  he  signified  his 
assent  by  an  inclination  of  his  head.  The  mortgage 
deeds  and  bond  were  tlien,  in  the  presence  and  under 
the  eye  and  observation  of  George  Elwes,  handed  by 
Hicks  across  the  bed  in  which  the  testator  then  lay, 
to  the  Appellant  Emily  Frances  Duffield^  and  were 
received  by  the  Appellant  Emily  Frances  Duffield,  in 
her  hands;  and  as  soon  as  she  had  received  the 
H^rtgage  deeds  and  bond  in  her  hands,  George 
Elwes  immediately  took  hold  of  her  hands,  which  then 
eontained  the  deeds  and  bond,  and  with  both  his 
hands  pressed  together  the  hands  so  holding  the 
deeds  and  bond,  and  shewed  evident  marks  of  satis- 
faction. During  the  whole  of  this  transaction,  George 
Ehres,  according  to  tlie  depositions  in  the  cause  and 
the  judgment  of  the  witnesses,  although  he  was  unable 
ta  write  or  speak,  was  in  a  state  of  mind  competent 
to  dispose  erf  liis  property,  and  was  aware  of  what 
he  was  doing,  and  that  he  was  thereby  making  a  gift 
to  the  Appellant  Emily  Frances  Duffield,  of  the 
benefit  of  the  bond  and  mortgages. 

On  the  2d  of  September,  1821,  George  Elwes 
died,  leaving  the  Respondent  Amelia  Maria  Hicks, 
then  Amelia  Maria  Elwes,  his  widow,  and  the  Appel-* 
kmt  Emily  Frances  Duffield,  his  daughter  and  only 
dbild  and  heir-at-law,  and  heir  according  to  the  custom 
ei  the  manors  whereof  his  copyhold  estates  were 
hiMen,  and  also  his  sole  next  of  kin. 

The  Appellants  had,  at  the  death  of  George  Elwes, 
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1827,       five    children,     namely,    the    Respondent    George 

DurriELD    Thomas  Warren  Hastings  Duffield,  their  only  son,  an 

ELWE8      infant,  and  four  daughters,  infants ;  namely,  the  Re- 

and  others,    gpondeuts,  Caroline  Duffield,  Maria  Duffield,  Anna 

Duffield,  and  Susan  Eliza  Duffield. 

After  the  death  of  George  Elwes,  the  Kespqndent^ 
Abraham  Henry  Chambers,  one  of  the  executors  named 
in  his  will,  and  the  Respondent  William  Hicks, 
appointed  executor  by  the  codicil,  proved  his  will  and 
codicil  in  the  Prero^tive  Court  of  the  Archbishop  of 
Canterbury. 

On  the  1st  of  October,  1821,  the  Appellants  ex- 
hibited their  original  bill  of  complaint  in :  the  Qowt 
of  Chancery,  (which  was  afterwards  amended,), 
against  tlie  Respondent  Amelia  Maria  Hicks,  by  h& 
then  name  and  description  of  Amelia  Maria  Ellwes, 
widow,  the  Respondents  Abraham  Henry  Chambers, 
WiUiam  Hicks,  GeorgeThomas  Warren  Hastings  Duf- 
field, Caroline  Duffield,  Maria  Duffield,  Aima  Duffield 
and  Susan  Eliza  Duffield,  and  others,  as  Defendants, 
which,  among  other  things,  stated  the  substance  of  the 
fects  before  mentioned,  and  prayed  (among  other 
things)  that  the  donatio  mortis  caiisd  to  the  Appel- 
lant Emily  Frances  Duffield,  of  the  bond  and  mort- 
gage securities  might  be  established,  and  that  the 
Appellant  Emily  Frances  Duffield,  or  the  Appellants 
in  her  right,  might  be  declared  entitled  to  the  bond 
and  mortgage  deeds  and  to  the  monies  secured  there- 
by, and  to  all  benefit  thereof,  aud  that  the  Respond- 
ents Abraham  Henry  Chambers  and  William  Hicks, 
as  executors  and  trustees  of  the  testator,  might  be 
decreed  to  execute  proper  instruments  to  enable  the 
Appellant  Emily  Frances  Duffield,  or  the  Appellants 
in  her  right,  to  receive  the  monies  due  and  to  become 
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due  On  the  bond  and .  mortgages  respectively,  and  to      1827. 
obtain  the  full  benefit  of  the  securities ;  and  that  the     ^^J^i^D 
Appellants,  in  her  right,  might  be  at  liberty  to  sue  in      ^^^^ 
the  name  of  the  last  named  Respondents  in^  any    andothew. 
action  or  suit  to  be  brought  against  the  obligor  in  the 
bond,  and  the  mortgagor  in  the  mortgages,  the  Appel- 
lants thereby  offering  to  indemnify  the  Respondents 
against  all  the  costs  of  such  action  or  suit ;  and  that 
the  will  and  codicil  of  George  Elwes  might  be  esta- 
blished, and  the  trusts  thereof  executed,  &c. 

The  adult  Defendants  to  the  original  and  amended 
bill  appeared,  and .  put  in  their  answers  supporting 
the  claims  of  the  Plaintiffs  as  to  the  donatio  mortis 
catcsd.  The  infant  Defendants  submitted  their  rights 
to  the  care  of  the  Court. 

Witnesses  were ,.  examined  in  support  of  the 
allegations  of  the  bill,  and  the  cause,  being  at  issue, 
was  heard  before  the  Vice  Chancellor  on  the  nth  of 
April,  1823,  when  a  decree  was  made,  by  which 
(among  other  things)  it  was  declared,  that  the  Court 
being  of  opinion  that  a  mortgage  security  cannot  by 
law  be  given  by  way  of  donatio  mortis  causd,  the 
Appellant  Emily  Frances  Duffield  was  not  entitled 
to  tiie  mortgage  monies  sec\ired  .by  the  indentures 
(of  mortgage)  and  the  bond. 

In  1824,  the  widow  of  George  Elwes  married  the 
Respondent  William  Hicks,  in  consequence  of  which 
marriage  there  was  a  supplemental  suit  and  a  decree 
in  August,  1824,  to  carry  on  the  proceedings. 

The  declaration  of  the  .decree  in  the  original  suit, 
as  to  the  donatio  mortis  causd,  was  the  subject  of   . 
the  pres^it  appeal.  ; 
For  the  Appellants . 

Mr.  Sugden.— The   fact  of  the    gifts  was   not  ^^^p- 
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much  questioned  in  the  Court  below ;  the  avgnment 
was  upon  the    question  o(  law,    wheUier    money 
secured  upon  a  mortgage  can  be  the  subjeet  €i  a 
donatie  mortis  cansd.    That  the  delivery  of  a  bond 
on  death-bed  operates  as  a  gift  c^  the  money  secured 
by  the  bond,  has  been  decided  in  Gardner  v.  Parker  j^ 
following  Snellgrove  v.  Bmley^^  where  Ljnrd  Hard*- 
wicke  puts  the  case  of  an  equitable  interest  in  a 
chattel  in  possession  with  a  legal  title  outstanding  in 
a  trustee,  and  says  that  the  gift  of  the  ch^dtel  woubt 
be  valid  as  a  donatio  mortis  causd.    At  law  a  bond 
cannot  be  assigned.    In  the  hands  of  a  third  party, 
it  can  only  be  made  dfectuid  by  a  power  of  attorn^ 
to  sue  in  the  name  of  the  obligee.    By  the.  mere 
delivery  of  the  bond  nothing  passes  but  the  parch- 
ment.   But  it  may  operate  as  a  gift  of  the  money, 
and  vest  in  the  donee  a  right  to  use  the  name  of  the 
donor,  or  his  representative,  as  if  a  power  of  attorney 
had  been  given  to  enforce  the  payment  of  the  money. 
This   is  the  principle  (rf  decisi<Hi  in  Gardner  v. 
Parker,  and  Snelgrove  v.  Bailer^.     If  a  sum  of 
money  is  secured  by  bond  and  mortgage,  the  money 
secured   is  personal  property.      The  real  estate  is 
simply  a  security  for  payment  of  the  money.     That 
the  payment  is  secured  by  a  mortgage  as  weil  as  a 
bond,  cannot  alter  the  state  of  the  question. 

If  th^e  is  a  gift  inter  vivos  of  m«iey  secured 
by  mortgage,  the  giver  (mortgagee),  becoeaes  a 
trustee  of  the  bond  by  which  the  debt  is  secured  for 
the  benefit  of  the  donee.  If  the  gift  is  by  will^  the 
heir  of  the  testator  becomes  a  trustee.  The  statute 
of  frauds  is  out  of  the  question ;  for  it  is  a  gift  of 
the  money  secured,  and  not  of  the  land  by  which  it 


♦  3  Mad.  184. 
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is  secured.    The  debt  is  the  prmcipal  subject,  and      ^^27. 
the  real  estate  being  a  mere  security  for  the  debt,    bupfield 
passes  as  an  adjunct  to  the  principal. 

The  question  was  agitated  in  Hassel  v.  Tyntej* 
but  not  decided.  Lord  Hardwicke  thought  the 
money  was  the  principal,  but  that  there  was  an 
interest  in  land  •  In  the  Duchess  of  Buccleugh  v. 
IIoar€y1[  it  was  held  upon  a  gift  of  heritable  bonds, 
that  the  heir  was  a  trustee  of  the  land  for  the  l^atee, 
and  that  the  money  secured  passed  as  part  of  the 
personal  estate. 

The  case  of  Hurst  v.  Be€u:h^X  ^  ^^*  ^  principle 
distinguishable  from  the  present  case.  A  gift  by  the 
mortgagee  to  the  mortgagor  of  the  money  secured 
was  there  held  good,  although  secured  by  real  estate, 
which  could  not  pass  without  a  reconveyance. 

Th^  case  as  to  the  mortgage  for  2,927/.,  is  more 
clear,  the  money  being  secured  by  bond  as  wdl  as 
mortgage.  Suppose  the  bond  alone  had  been 
delivered:  the  money  would  have  passed  by  the 
delivery,  and  the  heir  of  the  donor  would  have  been 
a  trustee  of  the  land  in  mortgage  for  the  donee.  The 
deeds  of  an  estate  are  a  subject  of  property.  The 
estate  will  not  pass  by  the  mere  delivery  of  the  deeds : 
but  having  been  given,  they  cannot  be  recovered.  In 
Snelgrove  v.  Bailey^  Lord  Hardwicke  considered 
that  the  money  secured  passed  by  the  delivery.  There 
was  no  bond  for  the  30,000/.,  but  the  money  was 
secured  by  an  assignment  of  the  debt,  by  a  con- 
veyance of  the  land,  and  by  a  covenant  to  pay  the 
money.  The  assignment  of  the  debt  existing,  and 
the  delivery  of  the  deed  of  assignment,  operates  as  a 
^ft  of  the  money  assigned.     In  the  case  of  a  bond 

♦  Ambl.  318.  t  4  Mad.  467.     ^    +  5  Mad.  351. 
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assigned,  the    assignee   may  pass   the  money   by 
delivery  of  the  assignment. 

The  eflfect  of  these  nice  distinctions  is  to  increase 
fitigation,  .because  no  advice  can  be  given  in  such  a 
state  of  the  law.  There  is  no  solid  distinction  in  diis 
respect  between  a  bond  and  a  covenant.  The  money 
passes  by  the  delivery  in  both  cases,  because  they 
are  securities  for  money,. and  capable  of  assignm^t. 
The  remedy  is  the  same,  and  the  circumstance  that 
there  is  an  additional  security  by  a  mortgage  of  real 
estate  cannot  alter  the  nature  of  the  gift  or  the 
remedy  :  money  secured  by  mortgage,  may  be  given 
by  a  will  without  witness ;  so  when  there  is  an 
existing  agreement,  the  mere  dehvery  of  deeds, 
operates  as.  a  mortgage.  These  cases  must  be  con- 
sidered as  excepted  out  of  the  statute  of  frauds; 
otherwise  courts  of  equity  have  assumed  a  power 
of  legislation.  Where  this  depends  on  contract,  the 
reUef  goes  to  the  extremity  of  the  jurisdiction.  The 
decisions  rest  not  merely  on  the  ground  of  contract, 
but  because  the  act  of  gift  is  plain  and  unequivocal. 
In  tliis,  case,  how  in  principle  can  it  affect  the  right 
under  the  inferior  securities,  that  there  is  also  a  secu- 
rity of  a  higher  nature. 

Mr.  Longley.-^h.  mortgage, .  though  in  fee  and 
forfeited,  still  continues,  in  equity,  a  mere  security 
for  money,  and  belongs  to  the  pei-sonal  estate  of  the 
moi-tgagee ;  while  the  estate  in  the  land  remains  in 
equity,  and  to  many  purposes  at  law,  in  the  mort- 
gagor. Pawlett  V.  Attorney  General;*  Thombo- 
rough  v.  Bake?-  ;'\  Noy  v.  Ellis ;%  Ellis  v.  Gravas  ;§ 
Copey.  Cope  ;\\  Howell  v.  Price.^ 

*  Hardr.  469.    f  ^  Ch.  Ca.  283,  and  from  Lord  Notlingham's 
notes  in  3  Swanston  628.  J  Ch.  Ca.  220.  §  2Ch.  Ca.  50. 

II  2  Salk.  449.  ^  1  P.  Wms.  294. 
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In  Chester  v.  Chester^*  Lord  Chancellor  King 
observes,  "  An  estate,  though  mortgaged,  con- 
tinues still  to  be  the  estate  of  the  mortgagor; 
subject  to  the  payment  of  the  pledge  which  is 
upon  it ;  and  the  mortgagee's  right  is  only  to  the 
.  money  due  upon  the  land,  not  to  the  land  itself." 
King  v.  King  -y^^  Gallon  v.  Hancock. \ 

•In  Martin  v.  Mowlin^^  Lord  Mansfield  says, 
"  A  mortgage  is  a  charge  upon  the  lands,  and  what- 
'  ever  would  give  the  money,  will  carry  the  estate 
in  the  land  along  with  it  to  every  purposed  The 
estate  in  the  land  is  the  same  thing  as  the  money 
due  upon  Ai.  It  will  be  Uabte  to  debts ;  it  will 
go  to  executors ;  it  will  pass  by  a  will  not  made 
and  executed  with  the  solemnities  required  by  the 
statute  of  frauds.  The  assignment  of  the  debt,  or 
forgiving  it,  will  draw  the  land  after  it  as  a  conse- 
quence. Nay  it  would  do  it  though  the  debt  were 
forgiven  only  by  parol ;  for  the  right  to  the  land 
would  follow,  notwithstanding  the  statute  of  frauds.'* 
Marl  of  Tankerville  v.  Fawcett.\\ 

In  Silberschildt  v.  Schiott,^^  Sir  William  Griant, 
M.R.,  says,  ''If  the  testator's  interest  had  been  really 
a  mortgage,  there  is  no  doubt  a  gift  of  the  money 
would  have  carried  his  interest  in  the  land  upon 
which  it  was  secured." 

In  Lord  Cholmondeley  v.  Lord  Clinton^**  Sir 
Thomas  Plumer,  M.  R.,  says,  ''  In  the  habds  of 
the  mortgagee,  the  moilgage  is  considered  in  equity, 
as  a  mere  personal  chattel  which  passes  to  the  ex- 
ecutor." 

♦3P.  Wms.  62.  ^Ibid.^l.  J 2  Atk.  424, 435. 

§  2  Burr.  960,  978.  ||  1  Cox'i  Rep.  237, 239, 

f  3.  Ves.  &  B.  49.  **  2  Jac.  &  W.  179. 


1827. 

DUFFIELD 

r. 

ELWB8 

and  othera. 


andotlien. 


!^10  CASEB  IN  THE  HOUSE  OF  LOKDS 

^®^*  On  the  other  hand,  the  equity  of  redemptioii  con- 

DUFFiBLD    stitutes  the  estate  in  the  land.    It  is  not  merely  a 

ELWE8  trust — it  is  a  title  in  equity.*  It  is  of  such  consi- 
deration in  the  eye  of  the  law,  that  the  law  takes 
notice  of  it  and  makes  it  assignable  and  devi- 
sable, f  as  Lord  Hardwicke  held  in  Casbume  v. 
Scarf e.X  An  equity  of  redemption  is  so  completely 
the  estate  in  the  land,  or  rather  the  land  itself,  as 
to  be  capable  of  such  an  adverse  possession,  afi,  by 
length  of  time,  to  confer  on  the  adverse  possessor 
an  indefeasible  title.  The  Marquis  of  Cholfnofi" 
deley  v.  Ijord  Clinton.^ 

A  debt  is  a  chose  in  action ;  a  right  to  a  certain  sum 
of  money.  This  right  may  be  secured  in  various 
^^'^ys,  by  record  or  specialty ;  or  the  debt  may  be 
allowed  to  remain  due  upon  simple  contract  only. 

Obligations  by  specialty  comprehend  both  bondj 
and  covenants  for  the  payment  of  money.     A  singb 
bond  or  bill  to  pay  a  sum  of  money  at  a  day  c^tain,      .«-  *» 
is,  in  its  nature  and  legal  operation,  precisely  equiva- 
valent  to  a  covenant  to  pay  the  same  sum  in  the  sami 
manner.    For,  1st,  Each  instrument  creates  a  con- 
tract or  obligation  by  specialty.     It  is  laid  down  iiv 
Shepherd's  Touchstone,  chap.  21,  **  Of  an  Obliga — 
tion,"  that,    *'  any  words  in  a  writing,  sealed  an^ 
delivered,  whereby  a  man  doth  prove  and  dechrp 
himself  to  have  another  man's  money,  or  to  be  in- 
debted to  him,  will  be  a  good  obligation."      As^ 
'*  Mem.,  that  I,  A,  of  B,  do  owe  to  C,  of  D,  £20.,  t^ 
be  paid  at  Easter  next:  or,  mem.,  that  I,  A,  of  B^ 

*  Hardr.  467.        f  ^^«<^»  ^^^       t  2  Jac,  &  W.  194. 
§  Dom.  Proc.    June,  1821.    AfSS. 
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do  promise  to  pay  C,  of  D,  £20. :  or,  mem.,  that  I, 
A,  of  B,  will  pay  to  C,  of  D,  £20. :  or,  mem.,  that 
I,  A,  of  B,  have  had  £20.  of  the  money  of  C,  of  D," 
"with  many  other  examples. 

2d.  Each  instrument  binds  executors  and  heirs,  if 
they  are  named  in  the  instrument. 

3d.  A  bond,  though  usually  made  in  the  first  per- 
son, may  be  made  in  the  third  person.*  And  a  deed 
of  covenant,  though  usually  made  in  the  third  per- 
soui  may  be  made  in  the  first  person. f 

4th.  Actions  of  debt  or  of  covenant  will  lie  int^- 
changeably  on  the  respective  instruments. 

"  Debt"  lies  uponi  every  express  contract  to  pay  a 
sum  certain,  as  if  a  man  covenants  or  grants  to  pay.| 
If  covenant  be  to  pay  rent  or  other  sum  at  such  a 
day,  he  may  have  *'  debt"  or  covenant.  [|  So  con- 
versely, covenant  will  lie  on  a  bond,  for  it  proves  an 
agreement.  Per.  Lord  Nottingham  in  HUl  v.  Caw.^ 
Both  bond  and  covenant  to  pay  a  sum  of  money, 
constitute  an  obhgation  by  specialty  to  do  a  personal 
thing. 

The  money  secured  is  a  personal  chattel,  which 
came  originally  from  the  personal  estate  of  the  lender, 
and  accrued  to  the  perscmal  estate  of  the  bon'ower, 
and  is  to  return  from  the  perscxial  estate  of  the 
debtor  to  that  oi  the  creditor;  and  the  securities, 
whether  of  bond  or  covenant^  are  of  a  personal  na- 
ture, being  the  foundation  of  personal  actions. 
Since,  therefore,  the  debt  secured  by  mortgage  is 
a  personal  chattel,  though  enjoying  the  benefit  of  a 
real  security ;  it  must  follow  that  the  addition  of  the 

♦  Co.  Litt.  230.  a.  +  Litt.  Sect.  371,  372. 

X  Com.  Dig.  Dett.  [A.  8]  1   Leo.  208.,  2  Leo.  119. 

B  Com.  Dig.  Action  M.    4  Cro.  Eliz.  797.  §  Ch,  Ca.  294. 
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personal  securities  of  a  bond  or  covenant  to  the 
mortgage  debt,  cannot  possibly  diminish  or*  alt^  the 
personal  nature  of  the  debt. 

The  money  secured  by  mortgage,  bond,  and 
covenant,  or  by  mortgage  and  bmid,  or  by  mortgage 
and  covenant,  still  remains  a  personal  chattel,  and 
the  debt,  or  the  right  to  the  money,  remains  a  personal 
chose  in  action. 

A  creditor,  having  both  bond  and  mortgage,  may 
put  in  force  which  of  the  securities  he  will :  he  may 
put  by  the  mortgage  and  sue  only  on  the  bond. 
Clarke  v.  Lord  Abingdon* 

In  liiany  instances  it  may  be  most  eligible  for 
the  holder  of  botli  securities  to  put  in  force  the 
personal  obligation. 

Suppose  a  mortgage  and  bond  given  by  way  of 
donatio  mortis  causd^  and  the  mortgage  be  a 
second  mortgage  in  fee,  and  tile  real*  estate  an 
insufficient  security,  and  swallowed  up  by  the  first 
mortgage,  it  might  be  best  to  sue  on  the  bond.  The 
bond  would,  in  that  case,  be  the  only  valuable  part 
of  the  gift. 

t  Or,  supposing  the  debt  to  be  secured  by-  a  first 
mortgage  in  fee,  with  a  covenant  for  payment  of  the 
money,  and  the  mortgaged  premises  were  destroyed 
by  the  accident  of  fire  or  flood,  then  the  only  security 
available  to  the  creditor,  would  be  the  specialty 
obligation  contained  in  the  covenant. 

If  there  be  a  debt  secured  -  by  mortgage  and 
bond,  or  by  mortgage  and  covenant,  the  assign- 
ment of  the  debt  will  carry  the  trust  in  the  mwt- 
gaged  estate  to.  the  assignee.  In  Bosville  v.  Brander^^ 
the    question   arose,    whether    the    benefit    of   the 


*  17  Ves.  106. 
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wife's  mortgage  in  fee  passed  by  the  assignment  of  1^^* 
the  Commissioners  under  the  husband's  bankruptcy  duffiei  d 
to  the  assignees  ;  and  Sir  J.  Jekyll,  in  delivering  his 
judgment,  observes,  ''There  being  in  the  mortgage 
deed  a  covenant  to  pay  the  mortgage  money  to  the 
vrife,  this  debt  or  chose  in  action^  was  well  assigned 
by  the  Commissioners  to  the  assignees,  and  vested  in 
them,  hke  the  case  of  Miles  y.  fVilliainSy*  where  a 
bond  made  to  a  wife,  du7n  sola^  was  adjudged  to  be 
pliable  to  the  husband's  bankruptcy,  and  assignable 
by  the  Commissioners." 

*'  Wherefore,  if  the  right  to  the  debt  was  vested 
in  the  assignees,  (as  plainly  it  was,)  though  the  legal 
estate  of  the  inheritance  of  the  lands  in  mortgage 
oontinued  in  the  wife,  yet  this  was  not  material ;  it 
being  no  more  than  a  trust  for  the  assignees ;  like 
the  common  case,  where  there  is  a  mortgage  in  fee, 
and  the  mortgagee  dies,  here  the  mortgage  money 
belonging  to  the  executors,  though  the  heir  takes  the 
legal  estate  by  descent,  yet  he  is  but  a  trustee  for  the 
executor ;  for  the  trust  of  the  mortgage  must  follow 
the  property  of  the  debt." 

In  Bates  v.  Dandy ;\  Lord  Hardwicke  held  that 
a  husband  may  dispose  of  the  beneficial  interest 
of  his  wife's  mortgage  in  fee,  as  well  as  of  her 
mortgage  for  a  term. 

The  definition  of  a  donatio  mortis  causd,  is 
given  in  the  Institutions, J  in  these  words : — '^Mortis 
causd  donatio  est,  quce  propter  mortis  fit  sus- 
pidonem :  cum  quis  ita  donate  ut  si  quid  hum- 
anitiis  ei  contigisset,  haheret  is  qui  accepit ; 
^in  autem  superviansset,  is  qui  donavit,  reciperet: 
vel  si  eum  donationis  poenituisset ;  aut  prior 
decesserit  cui  donatum  sit.''     The  Emperor  then 

*  1  P.  W.  249.        t  2.  Atk.  207.        J  Lib.  2.  tit.  7.  s.  2. 
VOL.  I.  li  I| 
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DUPFiELD     danationes  ad  exemplum  legatorum  redacUe  sunt 

ELWEt      P^    omnia:     nam   cum  prudentibus    ambiguam 

•QdotiMn.   fuerat   utrum   donationis    an  legaii   instar   earn 

obtinere   oporteret^   et  utritjtsque  causcB   qtusdam 

hahehat  insignia;^  et  alii  ad  alivd  genus  earn  retror 

hebant :    a  nobis  constitutum  est   ut  per  omnia 

fere  legatis  connumeretur^  et  sic  procedatj  quemadr 

modum  nostra  constitutio  eamformavit^^ 

A  donatio  mortis  causd  has  the  character  of  a 
legacy,  by  way  of  contradistinction  to  a  gift  inter 
mvos.* 

Every  thing,  which,  by  the  Roman  law,  might  be 
bequeathed  as  a  legacy  by  will,  might  be  the  subject 
of  a  donatio  mortis  causd.  Thus  a  landed  estate 
might  be  so  given,f  or  a  slave,;}:  or  a  fium  subject  to 
a  mortgage,§  or  a  simple  contract  debt,||  or  a  part 
of  a  debt,^  or  a  chirograph  Or  bond  for  money 
might  be  given  to  a  donee  mortis  causd  as  a  trostee 
for  the  obligor,  and  the  beneficial  interest  in  the  debt 
would  pass.** 

The  parity  of  a  donatio  mortis  causd^  with  a 
legacy,  is  summed  up  by  Ulpian,  in  these  words— 
"  Illud  generaliter  meminisse  oportebit  donationet 
mortis  causd  fa^^ta^^  legatis  comparators :  quod- 
cunque  igitur  in  legatis  juris  est^  id  in  mortis 
caicsd  donationibus  erit  accipiendumJ'f\  And  by 
Voet,  in  his  commentary  on  the  Pandects, JJ  in  the 
'  following  words — "  Sed  et  regulariter^  quedes  res^ 
et  quibus,  et  per  quos  legari  possunt  etiam  mortii 
causd  recte  donantur'' 

*  Cod.  lib.  8.  t.  57.  8,  4.  ||  Ibid.  s.  18.  par.  1. 

t  Dig.  lib.  39.  tit.  6.  s.  14.  1[  Ibid.  s.  31.  par.  8. 

X  Ibid.  11.  37.  39.  **  Ibid.  8. 18.  par.  2. 

§  Ibid,  8.  18.  par.  3:  ft  "ig.  Ub.  89.  tit.  6.  s:  7: 

Xt  Lib.  39.  it.  6.  «.  4; 
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In  Hedges  v-  Hedges,"^  Lord  Chanc.  Cowper  says       ^^27. 
**  a  donatio  mortis  causd  is  where  a  man  lies  in     duffield 
extremity,  or  being  surprised  with  sickness,  and  not      e^wes 
having  an  opportmiity  of  making  his  will ;  but  lest  he 
should  die  before  he  could  make  it,  he  gives  with  his 
own  hands  his  goods  to  his  friends  about  him ;  this, 
if  he  dies,  shall  operate  as  a  legacy ;  but  if  he  reco- 
vers, then  does  the  property  thereof  revert  to  him/' 

In  Ashton  v,  Dawson  and  Vincent'\  the  Lords 
Commissioners,  in  their  judgment,  speaking  of  a 
don.  m.  c.  say — **  It  is  not  a  legacy,  nor  is 
there  any  occasion  for  the  executor's  assent  to  it : 
it  is  not  a  gift  at  common  law^  but  in  view  of 
death;  here  are  express  words,  but  if  he  had  used 
no  words,  and  had  been  near  death,  it  had  been 
looked  upon  as  a  donatio  mortis  caitsd;  it  is  a 
testamentary  legacy,  of  which  the  common  law  takes 
notice,  but  not  proveable  in  the  Ecclesiastical  Court  r  it 
is  only  questionable  here ;  and  the  executor's  assent 
is  not  necessary,  because  he  might  die  intestate." 

Th«^  must  be  a  delivery  to  perfect  a  don.  m.  c. 
according  to  the  law  of  England.  fVardy.  Turner  :X 
but  then  the  delivery  is  according  to  the  nature 
of  .the  subject;  if  it  be  a*  small  chattel  in  possession, 
thie  chattel  itself  must  be  delivered,  or  at  least  the  key 
€)f  the  trunk  or  receptacle  containing  it.  Jones  v. 
Selhy,^  Bunn  v.  Markham  :\\  if  the  gift  be  of  bulky 
goods  the  delivery  of  the  key  of  the  warehouse  or 
room  containing  them  is  sufficient.  Smith  v.  Smith  :^ 
if  it  be  a  chose  in  action,  a  specialty  debt,  the  instiii- 
ment  creating  or  securing  the  debt  must  be  delivered. 
Thus  a  bond  debt,  L  e.  the  equitable  interest  in  the 

♦  Prec.  Cha.  269.  §  Prec.  Cha.  300. 

t  Sel.  Cha.  Ca;  14.  ||  7  Taun.  224. 

J  2  Ves.  len.  441.  ^2  Stra.  955.  1734. 
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debt,  may  pass  by  way  of  donatio  mortis  camd,  by 
delivery  of  the  bond.  Snellgrove  v.  Bailey j*  Gard- 
ner V.  Parker^'\  Blount  v.  Burrow^X  the  benefit  of 
lottery  tickets  by  delivery  of  the  tickets ;  Goldw.  Rut- 
land^^  a  specie  bill  by  delivery  of  the  bill ;  Drury 
V.  Smith^^  an  Exchequer  Tally  by  delivery,  or,  what 
is  tantamount  to  delivery  of  the  Tally;  Jones  v. 
Selbj/j^  and,  as  we  contend  a  mortgage  debt  by 
deHvery  of  the  mortgage  deed,  and  a  special^ 
debt  secured  by  covenant  by  delivery  of  the  deed 
containing  the  covenant  to  pay ;  there  being  in  each 
of  these  cases  presupposed  an  intention  to  give  the 
debt  or  chose  in  action. 

In  Snellgrove  v.  Bailey j**  Lord  Hardwicke  con- 
siders the  question  'to  be,  not  whether  a  bond  can 
generally  be  given  by  way  of  donatio  inter  vnm, 
but  whether  the  equitable  interest  in  the  bond  can 
properly  be  made  the  subject  of  such  a  gift  as  he 
is  treating  of,  namely,  a  donatio  mortis  catcsd.  And 
he  decided  in  the  affirmative. 

The  question  now  in  litigation,  is  not  whether  the 
legal  estate  in  the  land  may  pass  by  a  donatio  inter 
vivos  of  the  deedsj  as  the  Vice  Chancellor  seems  to 
have  considered  it  to  be ;  Kiit  wheth^  the  equitable 
interest  in  the  debt  secured  by  these  deeds  can  pass 
by  a  donatio  mortis  causd  of  the  deeds  made  widi 
the  intention  of  giving  the  debt  by  this  l^atory  dis- 
position. 

From  Lord  Hardwicke's  doctrine  as  to  the  nature 
of  mortgages,  and  the  nKxle  of  assigning  a  mwtgage 
debt  laid  down  in  Richards  v.  Syms^ff  and  finom 

♦  3  Atk.  214. 


t  3  Mad.  184. 

J  4  Bro.  C.  C.  72.  I  Ves. 

jun.  546. 
S  1  Eq.  Ca.  Abr.  346« 


It  1  P.  Wms.  404. 

^  Prec.  Ch.  sapri. 
♦♦  3  Atk.  214. 
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the  case  of  a  donatio  mortis  catcsd  of  a  mortgage 
Mrhich  he  puts  hypothetically,  in  Ward  v.  Turner^* 
we  may  infer  that  that  learned  Judge  thought  fa- 
vorably of  such  a  donation,  although  in  Hansel  v. 
Tynte\  he  avoided  deciding  the  point. 

The  benefit  of  a  mortgage  security  belongs  to 
the  personalty  of  the  mortgagee;  the  mortgage 
debt  is  a  chose  in  action  due  from  the  personal  estate 
of  the  mortgagor,  and  any  act  of  assignment  or 
charge  of  the  debt  by  any  person  having  authority 
to  assign  or  charge  it,  will  operate  as  an  assignment 
or  charge,  pro  tanto^  of  the  trust  of  the  mortgaged 
land.  Donationes  mortis  causd  have  been  admitted 
erf  money  bonds  of  private  persons ;  of  bonds  of  the 
East  India  Company ;  of  Exchequer  Talhes ;  of  specie 
bills ;  of  lottery  tickets. — ^To  ask,  therefore,  of  a  Court 
of  Equity  to  establish  a  donatio  mortis  causd  made 
of  a  mortgage  deed,  with  the  intention  of  giving  the 
debt,  is  only  requiring  the  Court  to  pursue  its  own 
principles,  and  to  acknowledge  and  allow  this  neces- 
sary corollary  from  its  doctrines  and  former  decisions. 

The  factum  of  the  gift  is  proved  by  three  unex- 
ceptionable witnesses  to  the  donor's  declaration  of 
giving  his  property  in  the  mortgages  to  his  daughter, 
'  Mrs.  Duffield ;  and  three,  equally  unexceptionable,  to 
the  fact  of  the  delivery  over  of  the  deeds  to  the  donee, 
in  the  donor's  presence  and  by  his  desire.  The  gift 
was  of  several  securities,  and  where  there  are  se- 
veral securities  for  the  same  debt,  an  assignment  or 
gift  by  the  creditor  of  one  security  is  an  assignment  or 
gift  of  the  debt,  and  neither  the  creditor  nor  his  re- 
presentatives can  be  permitted  to  set  up  the  other 
security  for  the  purpose  of  defeating  that  assignment 
or  gift ;  but  those  who  hold  the  legal  estate  in  the 

*  2  Yes,  seD.  443.  f  AmbL  318. 
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collateral  securities  .become  trustees  for  the  assignee 
or  donee  of  the  debt.  Duchess  of  Bucdeugky. 
HoareJ* 

The  donee  is  entitled  to  the  bond  of  I2th  July, 
1820,  and  to  the  benefit  d£  the  mortgage  ^d  co- 
venant for  securing  the  same  debt.  The  decree, 
however,  has  not  only  denied  to  Mrs.  Duffield 
the  benefit  of  the  deed  of  covenant  and  mort- 
gage, but  has  stripped  her  of  her  property  in  the 
bond,  and  is  therefore  erroneous. 

As  to  the  objection  founded  on  the  statute  of 
frauds,  on  which  of  the  sections  does  it  rest?  bit 
the  third  section,  which  prohibits  an  assignment  of  an 
interest  in  land  except  in  writing  "l  That  is  answered 
by  the  consideration  that  the  debt  is  the  principal 
thing  conveyed,  and  the  gift  by  way  of  donatio 
mortis  causa  of  the  debt  draws  after  it  consequenti- 
ally the  trust  of  the  land,  in  the  same  manner  as  when 
an  assignment  for  valuable  consideration  is  made  by 
parol,  the  equitable  assignment  of  the  debt  draws 
after  it  consequentially  tlie  trust  in  the  land. 

Is  it  the  5th  section  which  prohibits  devises  of  fW^ 
hold  estate,  except  by  will  attested  by  three  wit- 
nesses "?  Our  answer  is,  that  a  mortgage  security  is 
mere  personal  property  in  equity  :  that  a  bequest  rf 
the  moi-tgage  money  by  an  unattested  will,  will  pass 
the  mortgage  money,  and  draw  afl^r  it  consequenti- 
ally the  trust  of  the  land  pledged  for  its  secm-ity. 

Is  it  the  6th  section  against  revocations  of  wilfa  -of 
land,  except  by  writing  attested '?  Or  the  22d  sec- 
tion which  prohibits  revocations  of  wills  of  personal 
estate  by  word  of  mouth  only'?  The  answer  to  that 
is  that  a  will  of  personalty  may  unquestionably  be  re- 
voked, p^*o  tanto,  by  a  donatio  mortis  causa  made 

*  4  Mad.  476. 
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subsequent  to  the  will  of  the  property  bequeadied  by      1827. 
the  will ;  and  this,  notwithstanding  the  section  22  of    dvffield 
this  statute,  and  a  donatio  mortis  causd  of  the  mort-         ^' 
gage,  is  a  donatio  mortis  catisd  of  the  equitable  right 
to  the  money,  and  does  not  assume  to  revoke  the  devise 
of  the  legal  estate  in  tbe  land. 

Can  it  be  the  Tth  or  9th  sections,  which  make  void 
all  declarations  and  assignments  of  trusts  of  land, 
unless  made  in  writing  1  To  these  we  reply,  that  the 
donatio  mortis  causd  of  the  deeds  does  not  assume 
to  convey  any  interest  in  the  land  whatever,  by  trust 
or  otherwise ;  but  the  gift  mortis  catisd  of  the  equit- 
able interest  of  the  debt,  made  by  the  deUvery  of  the 
deeds,  will  draw  after  it  consequentially  the  trust  or 
benefit  of  the  security  of  the  landed  pledge,  as  in 
cases  of  valid  assignment  of  the  debt  merely,  inter 
vivos. 

Is  it  the  1 9th  section  which  the  Respondents  rely 
on,  which  prescribes  certain  rules  for  the  making  of 
nuncupative  wills  "i  This  difficulty  is  removed  by  ob- 
serving, that  the  Appellants  have  never  set  up  this 
gift  as  a  nuncupative  will ;  but  they  claim  it  as  a 
donatio  mortis  catcsdy  a  species  of  gift  sanctioned  by 
a  series  of  authorities  in  our  law,  all  of  them  posterior 
to  this  statute  of  frauds,  which  has  been  supposed  to 
present  such  obstacles  to  this  kind  of  legatory  dis- 
position. 

The  deeds  themselves  belong  to  Mrs.  Duffield,  by 
the  gift  of  her  father,  and  there  exists  no  equity,  to 
take  them  from  her. 

It  is  clear,  from  decided  authorities,  that  a  gift  even 
inter  vivos  may  be  made  of  deeds.  "  A  man  may 
give  or  grant  his  deeds,  i.  e.  the  parchment,  paper, 
and,  wax,  to  another  at  his  pleasure,  and  the  grantee 
may  keep  or  cancel  them.    And,  therefore,  if  a  man 
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1827.  have  an  obligation,  he  may  give  m-  grant  it  away, 
ancl  so  sever  the  debt  and  it.  So  tenant  in  fee  simple 
may  give  or  grant  away  the  deeds  of  his  land,  and 
and  othen.  the  executCM*  in  the  first  instance  and  the  heir  in  tiie 
last  hath  no  r^iedy."*  Kelsack  v,  Nichohan,^ 
Again,  ^^  A  man  may  give  or  grant  his  deed  to  an- 
other, and  such  gift  by  parol  is  good ;  and  if  a  man 
hath  an  obligation  though  he  cannot  grant  the  thing 
in  action,  yet  he  may  grant  the  deed,  viz.,  the  parch- 
ment and  wax,  to  another,  who  may  cancel  and  use 
the  same  at  his  pleasure."  J 

An  heir  at  law  is  always  a  favoured  character  both 
in  courts  of,  law  and  equity. .  An  incumbent  of  a 
church  purchases  the  inheritance  of  the  advowson 
and  dies,  and  the  dispute  being  between  the  heir  and 
the  executor  who  should  present  to  the  church,  it  was 
adjudged  in  favour  of  the  heir  that  all  was  but  as  one 
instant ;  and  where  these  two  tides  concur  in  one  in- 
stant, the  heir  should  be  preferred  as  claiming  under 
the  elder  right.     Holt  v.  Bishop  of  Winchester.^ 

Lord  Chancellor  Macclesfield  says,  in  Edwards 
V.  Countess  of  Wanvick^W  "  I  take  it  to  be  clear, 
that  if  I  voluntarily,  and  without  any  consideration, 
covenant  to  lay  out  money  in  a  purchase  of  land,  to 
be  settled  on  me  and  my  heirs,  this  Court  will 
compel  the  execution  of  such  contract,  though  'merely 
voluntary ;  for,  in  all  cases  where  it  is  a  measuring 
cast  between  an  executor  and  an  heir,  the  latter  shall 
in  equity  have  the  preference." 

The  want  of  surrender  of  a  copyhold  or  a  defective 
execution  of  a  power  will  not  be  supphed  for  younger 
children  against  an  eldest  child  being  the  heir  unpro- 

*  Shepherd's    Touch.  Ch.         J  Co.  Lilt.  232,  (b). 

12.  p.  241.  §  3  Levinz.  47. 

t  Cro.  Eliz.  490.  II  2  P.  Wms.  ITO. 
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vided  for.  Cooper  v.  Cooper  ;♦  nor  for  grandchildren  ^^^T. 
in  any  case.  Kettle  v.  Toumsend^\  Perry  v. 
fFhitehead.X  A  fortiori  there  can  be  no  equity  in 
this  present  case;  for  grandchildren,  amply  provided 
for  by  their  grandfather's  will,  to  diminish  the  com^ 
paratively  small  provision  he  has  made  for  his  only 
child  and  heir-at-law. 

Provision  for  a  child  is  always  fevored  in  equity : 
■Lord  Grey  v.  Lady  Grey.^ 

Far  the  Respondents^  the  children  of  Mr.  and 
Mrs.  Duffield^Mr.  Heald  and  Mr.  M.  West. 

Mr.  Heald. — ^The  evidence  as  to  the  delivery  is 
peculiar. 

The  Lord  Chancellor. — ^It  does  not  appear  that 
any  thing  was  read,  or  any  question  raised  as  to  the 
fact  of  donation.  It  appears  by  the  report  to  have 
been  decided  purely  on  the  question  of  law,  and  that 
without  hearing  the  counsel  for  the  Defendant. 

Mr.  Sugden. — ^The  depositions  as  to  the  delivery 
were  read.  The  case  was  argued  on  both  sides,  and 
the  Vice  Chancellor,  expressing  doubts  on  the  ques- 
tion, recommended  an  appeal. 

The  Lord  Chancellor. — ^This  should  have  been 
noticed  in  the  report. 

Mr.  Heald. — Mr.  Hicks,  in  his  deposition,  used  the 
word  ''propose;"  but  it  does  not  appear  that  Mr. 
Elwes  was  informed  what  was  the  amount  of  the 
property  proposed  to  be  given.  This  case  will  form 
a  precedent ;  and  it  is  of  great  importance  it  should 
be  ascertained  whether  he  intended  to  give  the 
30,000/.  or  the  2,927/.,  or  both;  for  it  remains  in 
uncertainty  what  he  intended  to  give.  The  evidence 
is  very  loose,  as  purporting  to  shew  a  full  and  perfect 
delivery,   with  a  knowledge  of  the  exact  subject- 

*  2  Vera.  265.  J  ^  Ves.  544. 

t  1  Salk.  187.  §  1  Cb.  Ca.  296.  2  Swan.  504. 
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lS2!t.  matter  of  the  gift.  In  these  cases  the  same  evidence 
MFFIEL9  should  be  required,  whether  ihe  gift  is  to  a  child  or 
to  a  stranger.  Would  such  evidebce  be  held  suffi- 
cient in  the  case  of  a  strange'}  It  goes  ftirther  than 
any  case  in  the  books.  The  proposal  is  made  by  a 
third  person,  and  the  evidence  of  assent  is  by 
nodding.  In  the  morning  Mr.  Hicks  pressed  for  an 
answer,  and  it  was  given.  But  in  the  evening  when 
they  had  the  deeds,  no  answer  was  required,  and  he 
was  in  fact  unable  to  answer.  The  evidence  of  Mr. 
H.  Elwes  is  not  very  consistent  with  the  other 
evidence.  Probably  he  has  confounded  the  two 
meetings.  In  Tate  v.  Hibbert*  it  was  a  donatio 
inter  vivos. 

It  can  make  no  difference  that  a  bond  is  given  with 
April  loth.     ^^  mortgage.     The  destruction  of  the  deed  does  not 

destroy  the  estate  of  the  mortgagee.  To  encourage 
these  donations,  renders  property  insecure.  It  is 
against  the  policy  of  the  law. 

The  Lord  Chancellor. — Suppose  the  bond  alone 
is  given  without  the  mortgage, — ^is  the  mortgage  not 
to  pass,  if  the  debt  is  given  by  the  bond  1  The  Vice 
Chancellor  spoke  to  me  about  this  case,  and  I  then 
thought  that  there  could  not  be  a  donatio  mortis 
causd  of  a  mwtgage.  But  now  I  confess  I  do  not 
find  it  easy  to  maintain  the  opinion  which  I  then  held. 
Giving  the  bond  must  do  something  or  nothing.  If 
it  does  something,  and  gives  the  debt — ^will  not  the 
mortgage  debt  follow  "i 

Mr.  West. — The  question  is,  whether  there  can  be  a 
donatio  mortis  causd  of  the  beneficial  interest  in  a 
mortgage,  by  the  delivery  of  mortgage  deeds.  It  is  said 
that  the  doctrines  and  principles  relating  to  gifts  of  this 
nature  are  founded  upon  the  civil  law ;  but  the  Roman 

•  2  Ves.jun.  111. 
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law  is  admitted  in  our  own  law,  so  hr  only  as  it  has  .  1^^* 
been  received  and  allowed  by  our  law;  the  civil  sumsLo 
law  and  our  law  differ  in  many  respects.  The  civfl 
law  required  many  solemnities,  having  r^ard  to 
fraud  and  influence — ^it  required  five  witnesses :  our's 
does  not.  By  the  civil  law  it  partook  more  of  the 
nature  of  a  l^acy  than  a  gift ;  though  by  the  early 
Roman  law,  delivery  was  necessary  to  perfect  the 
gift;  in  the  time  of  Justinian,  delivery  was  not 
necessary.  But  our  law  requires  delivery.  Irons 
V.  Smallpiece.*  And  it  is  a  general  rule  that 
there  can  be  no  donatio  mortis  causd  of  those  things 
of  which  the  dehvery  will  not  perfect  the  gift ;  and 
those  cases  which  have  been  determined  otherwise, 
are  exceptions  to  the  rule,  and  stand  upon  very 
different  grounds  from  the  present  case. 

The  delivery  of  a  note  not  payable  to  bearer, 
cannot  be  the  subject  of  a  donatio  mortis  causd^ 
because  it  is  a  mere  chose  in  action^  and  must  be 
sued  for  in  the  name  of  the  executor.  Miller  v. 
Miller. i[  Nor  can  the  delivery  of  receipts  for  South 
Sea  annuities.;}: 

The  exceptions  to  the  rule  are : — ^the  case  of 
JLawson  v.  Lawson^^  where  the  husband  draws  a 
bill  upon  his  goldsmith,  payable  to  his  wife,  with  a 
direction  indorsed  upon  it,  liiat  it  should  be  applied 
for  mourning.  This  was  held  to  be  a  good  donatio 
mortis  causd;  but  stress  was  laid  upon  its  being 
for  mourning,  which  might  operate  like  a  direction 
given  by  the  testator  touching  his  funeral,  which  need 
riot  be  in  the  will.  And  on  another  ground  it  was 
held  good,  as  an  appointment  of  the  money  in  the 
banker's  hands ;  it  might  likewise  have  been  proved 

*  2  B.  &  A.  553.  J  2  Ves.  482. 

t  3  P.  Wms.  358.  §  1  P.  Wms.  441. 
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1827.       as  a  testamentary  paper.     And  of  this  case  Lord 
•uFFiBLD    Thui'low  said  he  did  not  see  the  ratio  decidendi.   See 
"L^       Tate  v.  Hibbert* 

Snellgrovew.  Bailey j'f  is  the  case  of  a  band,  but 
the  reasons  which  Lord  Hardwicke  gives  for  that  de- 
termination in  Ward  v.  TumeViX  ^^  technical  and 
unsatisfactory ;  and  they  don't  apply  to  the  case  of  a 
mortgage :  first  he  says,  that  some  property  is  conveyed 
by  the  deUvery ;  for  the  person  to  whom  this  specialty 
is  given,  may  cancel,  bum,  and  destroy  it ;  the  conse- 
quence of  which  is,  that  it  puts  it  in  his  power  to 
destroy  the  obligee's  power  of  bringing  an  action, 
because  no  one  can  bring  an  action  on  a  bond, 
without  a  profert  in  curia ;  but  this  reason  does  not 
apply  in  respect  of  a  mortgage  debt ;  for  an  action 
may  be  maintained  in  respect  of  a  mortgage  debt, 
though  the  deeds  are  destroyed ;  and  there  is  no  ne- 
cessity for  a  profert  in  curid  of  deeds  which  take 
effect  under  the  statute  of  uses,  because  the  deeds 
belong  to  the  grantee  to  uses;  see  fFhitJteld 
V.  Faiissett.%  Another  reason  Lord  Hardwicke 
gives,  that  the  law  allows  it  a  locality ;  and 
therefore  a  bond  is  bona  notahilia^  so  as  to  require 
prerc^tive  administration,  where  a  bond  is  in  one 
diocese,  and  goods  in  another ;  this  reason  does  UQt 
apply  to  the  case  of  a  mortgage  debt ;  and  Lord  Hard- 
wicke, probably  upon  consideration,  thought  he  had 
gone  too  far :  for  he  says  in  Ward  v.  Turner,  "  If  I 
went  too  far  in  Snelgrove  v.  Bailey,  it  is  not  a  reason 
I  should  go  further,  and  I  choose  to  stop  there." 

But  there  is  a  great  difference  between  a  bond  and 
a  mortgage  debt.     If  a  scrivener  be  entrusted  with 

♦  2  Ves.  jun.  120.  %  2  Ves.  442. 

t  3  Atk.  213.  §  1  Ves.  394. 
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the  custody  of  a  bond,  and  he  receive  the  principal,  1827. 
and  deliver  up  the  bond,  being  entrusted  witfi  the  se-  ^^I^held 
curity  itself;  it  shall  be  presumed  that  he  is  entrusted  ^^^ 
with  a  power  over  it,  and  with  a  power  to  receive  the  •»*  «*•»««• 
principal  and  interest;  and  the  rather,  because  the 
giving  up  of  the  bond  upon  the  payment  of  the  money, 
is  a  discharge  thereof,  otherwise  if  the  obligee  take 
away  the  bond,  for  then  he  had  no  authority  to  receive 
any  money ;  but  if  the  scrivener  be  entrusted  with  the 
mortgage  deed^  not  the  bond,  he  hath  only  authority 
to  receive  the  interest  but  not  the  principal,  because 
the  giving  up  the  deed  is  not  sufRcient  to  restore  the 
estate  ;  but  there  must  be  a  re-conveyance  to  restore 
the  estate,  whereas  the  giving  up  a  bond  in  law  is  an 
extinguishment  of  the  debt,  JVhitlock  v.  Walham.^ 
But  then  it  is  said  there  is  no  difference  between 
the  delivery  of  mortgage  deeds  by  a  mortgagee  to 
the  mortgagor ;  and  the  deHvery  of  mortgage  deeds 
by  the  mortgagee  to  a  third  person.  And  it  has 
been  decided  that  by  a  delivery  by  a  mortgagee  to  a 
mortgagor  of  mortgage  deeds,  there  can  be  a  donatio 
mortis  causd  of  the  mortgage.  Richards  v.  St/ms.f 
Hurst  V.  Beech.'l  But  there  is  a  great  difference  where 
deeds  are  delivered  to  a  person  who  has  an  interest, 
and  a  person  who  has  no  interest. — And  this  diffe- 
rence is  established  both  in  the  civil  law  and  our  own 
law.  By  the  civil  law — Si  dehitori  meo  reddiderim 
cautionem  videtur  inter  nos  convenisse  non  peterem. 
So  by  our  own  law,  delivery  of  a  bond  to  a  debtor  is 
a  discharge  of  the  debt.  §  But  by  the  delivery  of 
a  bond  to  a  third  person,  no  presumption  arises  of 
a  gift  to  that  person,  either  by  the  civil  law  or 
our  own  law.  A  lessee  of  tithes  cannot  grant  tithes 
without  deed ;    yet  a  parson   may  grant  tithes  to 

•  1  Salk.  157.  J  5  Madd.  351. 
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him  that  is  to  pay  them  without  deed.*  So  com- 
mon of  pastm*e  cannot  be  granted  without  deed,  but 
it  may  be  without  deed  to  a  person  who  has  land  to 
which  common  is  appurtenant,  and  in  Hassel  y. 
Tynte,^  Lord  Hardwicke  recognizes  the  distinction, 
for  he  says,  it  was  a  very,  considerable  question 
whether,  by  the  delivery  of  mortgage  deeds,  there  be 
a  good  donatio  of  the  mortgage,  and  he  there  says 
Richards  v.  Syms  was  a  sUght  precedent. 

This  case,  therefore,  is  brought  within  none  of  the 
exceptions,  and  wh^e  such  an  inunense  mass  of 
property  is  invested  upon  mortgage,  it  would  be 
dangerous  to  make  a  precedent,  by  which  laige 
prt^)erty  n^ght  be  disposed  of  upon  the  testi- 
mony of  one  witness;  with  none  of  the  checks 
which  the  law  imposes  upon  nuncupative  wills.  I 
admit  that  it  has  been  decided  both  in  Cktshbume  v. 
iTUflis^X  and  in  various  other  cases,  that  the  parson 
having  the  equity  of  redemption  of  the  mortgage,  is 
ccmsidered  as  owner  of  the  land,  and  the  mortgagee 
is  only  entitled  to  retain  it  as  a  security  for  his  debt ; 
and  that  a  mortgage  in  a  Court  of  Equity  is  only 
considered  as  personal  assets ;  but  still  it  is  a  ddl>t, 
and  only  a  chose  in  action  ;  and  being  an  incorporeal 
thing  does  not  pass  by  the  delivery ;  but  then  it  is 
'said  by  Mr.  Sugden  to  be  like  the  case  of  an  equit- 
able mortgage  where  a  Court  of  Equity  would  com- 
pel an  actual  mortgage  to  be  made,  where  deeds  have 
been  deposited  to  secm'e  money  lent ;  but  of  these 
cases  Lord  Eldon  said  in  exparte  Mountford^%  that 
the  first  determination  estabhshing  a  mortgage  by 
a  deposit  of  deeds,  surprised  the  bar  considerably. 
The  present  case,  however,  is  different.  Here  the 
party  comes  as  a  volunteer ;  the  case  of  an  equit- 

*  Shep.  Touch.  230.  t  ^  ^*  ^^-  ^^^^  ^^^  ^^ 
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able  mortgage  rests  upon  contract  and  a  valuable 
consideration.  There  are  two  mortgages  in  this 
case ;  one  is  a  mortgage  alone ;  the  other  mortgage 
is  secured  by  a  bond  ;  but  if  there  can  be  no  donatio 
mortis  causd  of  a  mortgage,  the  fact  of  there  having 
been  a  bond  given  can  make  no  difference ;  the  bond 
is  only  cdlateral  to  the  mortgage,  and  the  incident 
must  follow  the  principal.* 

Mr.  Sugden  in  reply. — 

The  gift  took  place  in  the  morning  in  the  absence 
of  the  deeds.  Gesture  is  sometimes  stronger  than 
words;  which  may  be  extorted.  In  Gardner  v.  Par^ 
ker^  the  Vice  Chancellor  compelled  the  executor  to  lend 
his  name  to  the  donee  for  rfie  purpose  of  suing  upon 
the  instrument.  This  was  one  step.  The  Duchess  of 
Buccleugh  v.  Hoars  provided  another  step,  where  the 
Vice  Chancellor  held  that  the  heir  was  a  trustee  to 
make  the  heritable  bonds  effectual  for  the  donee. 
.The  fellacy  of  the  judgment  is  in  supposing  the 
claim  to  be  against  the  donor,  whereas  it  is  against 
his  representatives.  In  mortgages  the  estate  in  the 
land  waits  on  the  money.  The  debt  is  the  principal 
thing.  The  land  is  the  incident  inseparable  from 
it.  When  the  debt  is  assigned,  the  security  must 
follow. 


1827. 


The  Earl  of  Eldon. — In  the  first  of  these  causes 
there  is  an  appeal  from  the  Judgmentf  of  the  then 
Vice  Chancellor,  the  present  Master  of  the  Rolls,  in 
which  he  makes  this  declaration,  and  fit)m  that  part 
of  the  judgment  the  present  appeal  is  brought.  "  This 

*  Mr.  Pepys  proposed  to  argue  the  case  for  Mr.  Chambers ; 
but  the  Lord  Chancellor  said,  that  unless  he  could  shew  that  his 
cUentbad  a  distinct  interest  from  the  other  Respondents^  he  could 
not  be  heard, 
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Court  doth  declare,  that  this  Court  being  of  (^inioii 
that  a  mortgage  security  cannot  by  law  be  given  by 
way  of  donatio  mortis  catisdj  the  Appellant,  Emily 
Frances  Dufheld,  was  not  entitled  to  the  mortgage 
monies  secured  by  the  indentures  of  the  2d  and  3d 
of  November,  1820,  and  the  bond  of  12th  July,  1820, 
and  by  the  indentures  of  lease  and  release  and  mort- 
gage, dated  the  11th  and  12th  of  July,  1820." 

This  judgment,  therefore,  proc^ds  upon  the 
expression  of  an  opinion,  that  a  mortgage  security 
cannot  by  law  be  giv^n  by  way  of  donatio  mortis 
causd ;  and  if  it  be  true  that  a  mortgage  security  can- 
not by  law  be  given  by  way  of  donatio  mortis  causdy 
it  certainly  then  would  be  unnecessary  to  inquire 
whether  the  mortgage  of  November,  1820,  and  the 
bond  of  July,  1820,  and  the  indentures  of  mortgage 
also  of  the  11th  and  12th  July,  1820,  have  been  given 
by  way  of  donatio  mortis  causd ;  because  if  a  mort- 
gage cannot  be  so  given,  it  is  quite  unnecessary  to 
consider  whether,  under  the  circumstances  of  this  case, 
it  can  be  held  that  there  was  a  donatio  mortis  causd. 

Before  I  proceed  to  state  the  opinion  which  I  have 
formed  upon  this  subject,  it  is  my  duty  to  the  learned 
Judge,  from  whose  judgment  this  is  an  appeal,  to  say, 
that  probably  he  has  been  influenced  in  the  opinion 
which  he  has  expressed  by  something  which  Iiad 
fidlen  from  me  in  a  conversation  with  him,  in  which 
I  had  certainly  expressed  very  great  doubt  whether  a 
mortgage  could  be  made  the  subject  of  a  donatio 
m4)rtis  causd.  .  I  consider  it  just  to  state  that  this 
is  so. 

The  judgment  is  commenced  by  the  learned 
judge  in  the  words  I  am  now  about  to  read. 
^^  Tlie  case  of  a  bond,  I  consider  to  be  an  excep- 
tion and   not  a  rule;   property  may  pass  without 
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writing  either  as  a  donatio  mortis  causd^  or  by  a 
nuncupative  will  according  to  the  forms  required  by 
the  statute.  The  distmction  between  a  donatio  mortis 
causd  and  a  nuncupative  will  is,  that  the  first  is 
claimed  against  the  executor  and  the  other  from  the 
executw.  Where  delivery  will  not  execute  a  com- 
plete gift  inter  vivos ,  it  cannot  create  a  donatio  mortis 
caicsd,  because  it  will  not  prevent  the  property  from 
vesting  in  the  executors  ;  and  as  a  Court  of  Equity 
will  not  inter  vivos  compel  a  party  to  complete  his 
gift,  it  will  not  compel  an  executor  to  complete  the 
gift  of  his  testator.  The  dehvery  of  a  mortgage 
cannot  pass  the  property  inter  vivos  : — first,  because 
the  actimi  for  the  money  must  still  be  in  the  name  of 
the  donor ;  and  secondly,  because  the  mortgagor  is 
not  compellable  to  pay  the  money  without  having 
back  the  mortgaged  estate,  which  can  only  pass  by  the 
deed  of  the  mortgagee,  and  no  Court  would  compel 
the  donor  to  complete  his  gift  by  executing  slich  a 
deed.  As  to  the  case  where  a  bond  accompanied  the 
mortgage  deed"  (I  shallhaveoccasion  to  state  presently 
the  distinction  between  the  two  mortgages),  "  1  was 
at  first  inclined  to  think  that  as  the  bond  alone,  if  it . 
had  been  the  only  security  for  the  debt,  would  under 
the  decisions  have  passed  as  a  donatio  mortis  catcsd^ 
so  it  would  draw  after  it  the  mortgage  as  being  a 
collateral  securityforthe  same  debt, — ^butupoh  further 
consideration  I  think  that  the  delivery  of  the  bond, 
where  there  is  also  a  mortgage,  cannot  be  considered 
as  a  gift  completed.  The  mortgagor  has  a  right  to 
resist  the  payment  of  the  bond  without  a  re-convey- 
aaice  of  the  estate,  and  it  cannot  be  maintained  that 
.  the  donor  of  the  bond  would  be  compelled  to  com 
plete  his  gift  by  such  re-conveyance." 

The  principle  which  is  applied  in  the  decision  of 
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^®^*       this  case,  is  the  principle  upon  whieh  Coiuls  of  Equity 

DUFFiELD    refuse  to  complete  voluntary  conveyances.     No  Court 

ELWE8       of  Equity  will  compel  a  completion  of  them,  and 

ud  others,    throughout  the  whole  of  what  I  have  now  read,  the 

donor  is  considered  as  a  party  who  may  refuse  to 

complete  the  intent  he  has   expressed ;   but  I   think 

that  is  a  misapprehension,   because  nothing  can  b 

more  clear  than  that  this  donatio  mortis  causd  mu 

he  a  gift  made  by  a  donor  in  contemplation  of  th 

conceived  approach  of  death,— that  the  title  is  no 

eomplete  till    he  is  actually  dead,    and   that    th 

question  therefore  never  can  be  what  the  donor 

be  compelled  to  do,  but  what  the  donee  in  the  c 

of  a  donatio  mortis  causd  can  call  upon  the  rep 

sentatives,    real  or  personal,  of  that  donor  to  do- 

-  the  question  is  this,  whether  the  act  of  the  do 

bdng,  as  far  as  the  act  of  the  donor  itself  is  to 

viewed,  complete,  the  persons  who  repres^it  th 

donor,  in  respect  of  personalty — the  executor,  and 

respect  of  realty — ^the  heir-at-law,  are  not  bound 

eomplete  that  which,  as  far  as  the  act  of  the  donor 

concerned  in  the  question,  was  incomplete ;  in  oth 

words,  where  it  is  the  gift  of  a  personal  chattel  or 

gift  of  a  deed  which  is  the  subject  of  the  donat 

mortis  causd  ^   whether  after  the  death  of  the 

dividual  who  made  that  gift,  the  executor  is  not 

be  considered  a  trustee  for  the  donee,  and  wheth< 

pn  the  other  hand,  if  it  be  a  gift  affecting  the 

mterest, — and  I  distinguish  now  between  a  securi 

^pon  land  and  the  land  itself, — ^whether  if  it  be  a  ^ 

of  such  an  interest  in  law,    the  heir-at-law  of 

testator  is  not  by  virtue  of  the  operation  of  the 

which  is  created  not  by  indenture  but  a  bequest  arisi 

from  operation  of  law,  a  trustee  for  that  donee. 

apprehend  that  really  the  question  does  not  turn. 
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all  upon  what  the  donor  could  do,  or  what  the  donor 
could  not  do ;  but  if  it  was  a  good  donatio  mortis 
causd^  what  the  donee  of  that  donor  could  call  upon 
tte  representatives  of  the  donor  to  do  after  the  death 
of  that  donor. 

With  respect  to  the  question  of  feet,  whether  those 
mortgages  and  the  bond  were  or  were  not  given  in 
such  a  manner  as  constituted  a  good  donatio  mortis 
tafisdy  if  there  be  no  objection  to  the  feet,  that  the 
.  subject  of  the  mortgage  was  an  interest  in  real  estate, 
t  do  not  apprehend  that  the  gentlemen  at  the  bar, 
though  they  criticised  very  much  the  nature  of  the 
evidence  which  has  been  given,  meant  to  ask  for 
any  issue  to  try  whether  there  was  or  was  not  a  good 
donatio  mortis  causd,  if  a  mortgage  can  be  the  sub- 
ject of  a  donatio  mortis  causd.  In  some  of  the  cases 
which  I  shall  have  occasion  to  mention,  it  will  be 
seen  that  where  there  is  any  doubt  whether  in  point 
Infect  there  was  that  which  would  constitute  a  good 
donatio  mortis  causd,  if  in  point  of  law  the  subject 
of  It  can  be  made  the  subject  of  a  donatio  mortis 
dausd,  it  is  a  very  familiar  thing  to  direct  an  issue 
or  issues  to  try  that  fact.  That  not  having  been 
desired,  the  case  is  to  be  considered  on  its  merits. 
Supposing  the  testator  to  have  the  power,  has  he 
feUcn  into  a  mistake  with  respect  to  the  subject  which 
he  did  intend  so  to  give,  and  has  he  att<^mpted  to 
nake  a  good  donatio  mortis  causd  of  property  which 
lie  could  not  so  transfer  1: 

It  is  necessary  to  state,  first,  what  these  two 
HMHlgages  are,  for  they  differ  in  their  nature.  The 
first  is  a  mortgage  for  a  sum  of  between  2,000/.  and 
8,000/.,  and  there  is  the  usual  bond.  The  other 
lis  the  case  of  an  interest  conveyed  by  indentures  of 
fease  and  release  and  assignment,   the  contents  Of 

M   M  2 
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1827.      which  are  such  as  I  am  about  to  state.    Tliere 
DUFFiELD    property  considerably  more  than  30,000/.  vested 
^^gg      trustees  under  a  marriage  settlement,  they  have  ad — 
aad  others,    vanccd  30,000/.  to  Sir  Edwin  Bayntun  Sandys  upoi 
a  mortgage  of  his  estates  and  a  bond,  and  judgment 
recovered  upon  that  bond.     The  person  who  is  sup- 
posed to  have  made  this  gift  causd  mortis  b&BtviBxA 
advanced  to  the  mortgagee  that  sum  of  30,000/., 
mortgagor  joining  in   the  trust   assignment  of 
mortgage.     There  was  first  an  assignment  of 
money,  the  30,000/. ;    secondly,   an  assignment 
the  judgment ;  and,  thirdly,  it  contained  a 
to  pay  the  money  secured  by  the  mortgage,  whicz!=:lh 
covenant  formed  a  species  of  debt  affecting  the 
heritance — ^the   subject  of   the  assignment   to 
Elwes. 

It  appears  that  Mr.    Elwes  had  been  extrem^ 
angry  with   his  daughter,    who    had  married 
Duffield ;  but  towards  the  close  of  life,  and  partici 
when  he  came  very  near  his  death,  he  became  v< 
desirous  to  make  a  larger  provision  fw  his  daughte*: 
and,  accordingly,  in  a  conversation  which  he  had  up* 
the  subject,  he  mentioned  that  there  were  these  nx>i 
gages,  one  of  two  thousand  odd  hundred  poun< 
and  another  of  thirty  thousand  pounds.     Nobody^  9    ' 
^  think,  who  looks  to  the  evidence,  can  doubt  that     it 
was  his  intention  to  make  a  gift  of  those  mortga^^^^ 
for  the  benefit  of  that  daughter  whom  he  had  restoir^^ 
to  his  favour,  and,  accordingly,  he  stated  his  purpo^^^* 
He  died  the  next  morning.     He  was  at  the  time    ^ 
•circumstances  in  which,  it  is  clear,  he  apprehend^ 
that  his  death  was  approaching,  and  being  extrem^y 
desirous  to  make  some  provision  for  his  daughter,  ^ 
the  course  of  that  morning  he  stated  an  intention  \xp(^ 
the  subject,  which  could  leave  no  doubt  in  the  mtfi" 
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of  any  body  what  that  intention  was.     It  occurred 
afterwards  that  a  declaration  of  this  purpose  should  be 
made,  and  the  question  is,  whether  the  form  of  that 
declaration  was  sufficient  to  constitute  a  gill  of  the 
property  1:     There  was  no  time  to  draw  out  a  regular 
transfer  of  the  property,  but  in  the  course  of  the 
morning  there  were  brought  to  him  the  instruments, 
— the  mortgages,  the  bonds,  and  so  on ;  and  it  being 
suggested  that  it  was  necessary,  in  order  to  make  a 
good  donatio  mortis  causd,  that  there  should  be  de- 
livery of  the  instruments,  subject  to  the  question, 
Aether  such  dehvery  constituted  a  good  donatio  mor- 
tis causd ;  it  appears  by  the  evidence  of  the  gentle- 
man who  had  all  these  instruments  in  his  hand,  that 
Mr.  Elwes  took  the  hand  of  his  daughter  and  laid  it 
upon  these  instruments.     The  evidence  presents  an 
accurate  account  of  the  clear   manifestation  of  his 
purpose  to  give,  although  that  manifestation  was  ac- 
companied with  this  circumstance — that  he   was  so 
near  the  termination  of  his  hfe,  and  so  reduced,  that 
he  could  hardly  utter  the  words,  but  that  it  was  more 
by  a  look  than  a  word  that  he  expressed  his  approba- 
tion of  what  was  done.     This  was  therefore  a  case 
Inhere  one  cannot  help  feeling  a  very  strong  wish  that 
it  should  take  effect ;  but,  it  must  be  remembered,  we 
cannot  give  that  effect  unless  the  law  enables  us  to  do  it. 
Improvements  in  the  law,  or  some   things  which 
have  been  considered  improvements,  have  been  lately 
proposed;    and  if,    among  those  things  called  im- 
provements, this  donatio  mortis  causd  was  struck  out 
of  our  law  altogether,  it  would  be  quite  as  well ;  but 
that  not  being  so,  we  must  examine  into  the  subject  of  it. 
I  apprehend  that  the  question  is  not  a  question 
between  the  donor  and  donee,  but  that  the  question  is, 
whether  the  act  is  complete  to  this  extent — that  the 
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donor  gave  tliis  in  such  a  manner  as  to  constitute 
good  donatio  mortis  causd  which  will  bind  the  i 
in  the  executor  as  to  the  personal  estate,  and  bind  th 
interest  in  the  heir-at-law  with  respect  to  the  mo 
security  as  to  the  real  estate  1  Because,  I  apprehen 
that  in  a  case  where  a  donatio  mortis  causd  has 
carried  into  effect  by  a  Court  of  Equity,  that  Court 
Equity  has  not  considered  the  interest  as  vested 
the  giil,  but  that  die  interest  is  so  vested  in  the  don 
that  that  donee  has  a  right  to  call  on  a  Court 
Equity,  and,  as  to  the  personal  estate,  to  compel 
executor  to  carry  into  effect  the  intention  manifest^^ 
by  die  person  he  represents.  The  only  authority  it 
will  be  necessary  to  cite  for  that  doctrine,  is  referr^^ 
to  in  this  decision.  The  case  of  Gardner 
Parker^*  is  a  decision  by  the  same  Judge,  and 
imder  these  circumstances  : — ^It  was  a  gift  of  a  Ik>i3.<1 
by  delivering  the  same  and  saying,  "  There,  take  tt^stt 


and  keep  it,"  in  the  last  sickness  of  the  donor 
donor  dying  two  days  afterwards.    This  was  held  to 
a  donatio  mortis  causd,  and  it  was  directed  that 
donee  should  be  at  liberty  to  use  the  executors' 
in  suing  on  the  bond,  he  indemnifying  them,  and 
costs  of  the  suit  to  be  paid  out  of  the  testator's 
which  is  founded  on  this  reason,  that  the  money 
be  recovered  in  a  proceeding  at  law,  by  an  actioix 
the  name  of  the  executors ;  but  if  the  executors  refkxse 
to  permit  their  names  to  be  used,  a  Court  of  Eqixi*y 
will  compel  them  to  permit  their  names  to  be  used     i^ 
consequence  of  the  trust  which  arises  from  the  act:   ^^ 
the  donor  himself 

In  another  case  of  Snellgrove  v.  Bailey ^f  ^^  A 
i)ond  for  100/.  was  given  by  one  Sparkman  to  Saraft 


y 

in 
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Bailey,  which  Sarah  Bailey  delivered  to  the  defendant, 
saying,  ^  In  case  I  die,  it  is  yours,  and  you  will  have 
something.'  The  plaintiff,  as  administrator  to  Sarah 
Bailey,  brought  a  bill  to  have  the  bond  delivered  up." 
There  was  a  question  whether  there  had  been  a  efo- 
natto  causd  mortis^  and  the  administrator  there 
brought  a  bill  to  have  the  bond  delivered  up,  as 
being  in  the  hands  of  the  alleged  donee.  Lord 
Hardwicke,  however,  decided,  that  this  was  a  suffi- 
cient donatio  causd  mortis  to  pass  the  equitable  in- 
terest, not  the  legal  interest  in  the  bond,  upon  the 
intestate's  death.  I  find  that  Lord  Hardwicke,  in  the 
case  where  there  was  a  gift  in  the  nature  of  a  donatio 
mortis  caicsd,  directed  that  the  representatives  should 
be  at  liberty  to  file  a  bill  to  have  the  deeds  delivered 
up,  although  he  said  they  might  bring  trover  for  the 
deeds :  but  if  the  act  of  the  donor  had  vested  the 
deeds  in  the  hands  of  the  person  in  such  a  manner  as 
to  give  an  interest  in  the  nature  of  a  donatio  mortis 
catisdj  there  could  be  no  equity  to  obtain  the  delivery 
up  of  those  deeds  unless  the  title  had  been  settled  at 
law. 

The  real  question  in  this  case  is — not  whether 
this  was  good  as  a  donatio  caiisd  mortis^  if  the  sub- 
ject of  dehvery  had  been  a  bond  alone,  but  whether 
the  subject  of  delivery  being  mortgages,  that  is, 
estates  in  land  in  one  sense  of  the  word,  such  in- 
terests in  land  as  those  are  can  or  cannot  be  made  the 
subject  of  a  donatio  causd  mortis? — ^A  questioa 
which  is  left  in  a  state  of  great  uncertainty — a  ques- 
tion noticed  in  some  cases,  but  still  left  in  a  state  of 
great  difficulty ;  and  I  cannot  but  exti*emely  lament  that 
there  should  have  been  a  decision  upon  a  question  of  this 
importance  with  so  little  said  either  in  argument  or 
judgment  upon  the  bearings  of  the  cases  to  be  found 
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with  reference  to  thia  subject.  Upcm  looking  into  the 
cases,  I  observe  that  in  the  very  first  case  I  can  fiod 
Lord  Hardwicke  to  have  decided,  he  expressed  more 
doubt  upon  the  subject  than,  in  my  humble  judgment, 
speaking  with  great  deference  when  looking  i^  tint 
great  man's  authority,  former  decisk^is  upon  the  sub- 
ject would  have  induced  me  to  expect  to  find  in  h» 
Lordship^s  expressions. 

In  the  case  of  Hassel  v.  Tynte^*  in  which  a  lady 
x^laimed  to  have  a  sum  of  1,000/.  secured  by  nxirtgage, 
which  she  said  she  had  become  entitled  to  by  a  donaiw 
cavsd  mortis  made  by  the  donor  (the  t^tatw  is  a 
wrong  term  in  such  a  case)— -^here  were  Vnb  questtoos, 
one  was  a  question  of  fact,  namely,  whether  the  circumr 
stances  were  such  as  to  constitute  it  a  gift,  if  it  was  a 
proper  subject  of  gift "?  The  other — ^whether  it  was  a 
proper  subject  of  gift  "l  Lord  Hardwick^  expressed 
a  doubt  whether  a  mortgage  deed  could  be  made  the 
subject  of  a  donatio  cauad  mortis^  and  he  finished 
the  case  by  saying,  "  I  observe  that  -this  lady,  when 
she  becomes  twenty-one,  is  to  be  the  residuary  legatee 
of  the  testator,  and  as  she  will  very  soon  attain  the 
age  of  twenty-one,  I  will  not  keep  up  this  controversy 
between  her  as  claiming  this  1,000/.  and  the  person 
entitled  to  the  residue  if  she  dies  under  twenty-one; 
the  piX)babiUty  is  she  will  arrive  at  the  age  of 
twenty-one,  and  then,  as  residuary  legatee,  she  wiB 
be  entitled  to  all  the  residue,  and  then  it  will  beoenne 
unnecessary  to  determine  whether  this  1,000/,  shall 
be  settled  upon  her  or  not." 

In  the  case  of  JVard  v.  Turner y\  which  is  a  leadii^ 
case  upon  this  subject,  Lord  Hardwicke  entered  into 
a  very  long  consideration  of  the  case  in  his  judgment 
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The  question  there  was,  whether  some  receipts  for 
(Stock  having  been  delivered  over,  it  was  a  good 
donatio  causd  mortis  ?  He  was  of  opinion  it  was 
not ;  that  the  mere  certificate  of  the  stock  was  not  a 
document  of  the  title,  and  where  no  docum^t  of  the 
title  has  been  delivered  there  can  be  no  transfer  of 
the  property,  and  he  held  that  that  was  not  a  good 
donatio  causd  mortis. 

In  Richards  v.  Symes*  Lord  Hardwicke  is  repre- 
sented as  having  decided,  that  if  a  mortgagee  gave  to 
his  mortgagor  the  deeds  of  the  mortgage,  and  that  fact 
maa  proved,  that  was  a  gift  of  the  money  for  which  the 
deeds  were  a  security,  and  not  within  the  statute  of 
frauds.  Now  the  whole,  or  the  greater  part  of  the 
diflb^ulty  in  determining  \^ether  the  gift  of  a  mortgage 
can  be  a  good  donatio  causd  mortis,  turns  upon  this, — 
that  the  question  arises  how  &r  the  statute  of  frauds 
^ivill  allow  of  that.  Lord  Hardwicke  was  of  opinion, 
according  to  this  case  of  Richards  v.  Symes,  that  if 
a  mortgagee  gave  to  a  mortgagor  the  deeds,  the 
statute  of  frauds  would  not  stand  in  the  way ;  he  held 
clearly  that  the  mortgagee  cannot  get  back  the  deeds 
from  the  mortgagor ;  then  he  said  that  the  docu- 
ments, the  deeds  being  in  the  hands  of  the  mortgagor, 
though  the  estate  in  the  land  was  still  in  the 
mortgagee,  yet  by  operation  of  law  a  trust  would  be 
created  in  the  mortgagee  to  make  good  a  gift  of  the 
debt  to  the  mortgagor,  to  whom  he  had  delivered  the 
deeds,  as  the  evidence  that  he  foi^ve  the  debt  and 
gave  it  up.  We  must  consider  the  difference  be- 
tween the  actual  estate  and  a  mortgage — and 
recollect  that  although  a  mortgage  vests  an  estate 
in  land,   (a    fee  simple  mwtgage  of  course  vests 
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a  fee  simple  estate  in  land,)  yet  it  may  be  repreaoited 
that  there  are  two  estates,  one  in  the  mortgagor  and 
another  in  the  mortgagee.  A  mortgage,  for  instance^ 
does  not  revoke  the  will  of  the  testator.  A  mortgage 
does  not  give  dower — it  is,  in  truth,  nothing  more 
than  a  pledge,  and  if  the  right  to  the  principal  is 
divested  out  of  the  mortgagee  hy  a  valid  act  to  divest 
the  right  of  the  principal,,  the  other  is  considered  a& 
what  they  call  an  accident,  and  then  the  questioii 
arises — ^not  whether  the  land  can  be  got  out  of  the 
mwtgagee  without  a  conveyance,  but  whether,  if  the 
land  is  to  be  considered  as  still  remaining  vested  ia 
the  mortgagee,  he  is  not,  by  operation  of  law,  a  trustee 
for  the  mortgagor,  bound  to  answer  the  subpcena  d 
that  mortgagor  to  reconvey  the  estate  to  him,  and  to 
execute  the  requisites  of  the  statute  of  frauds. 

In  the  case  of  Hassell  v.  Tynte^  Lord  Hardwicke 
makes  the  observation  in  giving  liis  judgment : — that 
the  case  of  Richards  v.  Symes  was  not  a  precedeiA 
of  very  considerable  value ;  because,  he  says,  that  he 
had  directed  issues  to  try  whether  there  was  a  gift  by 
the  mortgagee  to  the   mortgagor,  and  those  issues 
having  ended  in  deciding  that  there  was  not,  he  con- 
sidered that  a  precedent  of  very  little  authority.    I 
consider  it,  however,  as  a  precedent  of  very  con- 
siderable authority   in  such  a  case  as  this.     It  is 
reported  at  length  in  Bamardiston's  Chancery  Cases, 
and   when  I  mention  tliat  reporter,  I  am  sorry  to 
have  to  add,  that  I  am  old  enough  to   remember 
Lord  Mansfield,  who  practised  imder   Lord  Hard- 
wicke,    by    whom    all  these    cases    were    decided, 
state  his  opinion  of  these  reports,  for  he  knew  the 
man.     I  take  the  liberty   of  saying,  that   in  that 
book  there  are    reports    of   very  great  authority. 
The    case    happens    to    be    reported    likewise  ia 


ON  APPEALS  AND  WRITB  OF  ERROR. 


639 


Smother  book  of  no  very  high  character.  I  mean 
the  second  volume  of  the  Equity  Cases  abridged. 
It  is  not  so  high  in  character  as  the  first  volume 
of  the  Equity  Cases  abridged  ;  but  the  case  as  there 
r^rted,  is  reported  from  a  manuscript  note,  and 
from  a  manuscript  note  which  I  think  is  better  entitled 
ijo  credit  for  this  reason;  that  having  called  in 
assistance  in  this  case  (which  I  believe  will  be  the 
first  absolute  determination  upon  the  subject,  though 
I  think  there  is  a  great  deal  laid  down  in  the  cases 
which  ought  to  lead  us  to  decide  what  ought  to  be  a 
-good  donatio  mortis  causa)  ^  1  have  found  authority 
tf^  consider  that  report  to  be  a  very  correct  report,  in 
the  library  and  in  the  mind,  which  are  both  equally 
large  storehouses  of  equity  learning — ^I  mean  the 
library  and  mind  of  Lord  Redesdale.  Upon  this 
occasion,  he  has  had  the  goodness  to  hunt  through 
all  the  books  he  has  upon  the  subject,  as  well  manu- 
*  script  as  printed,  and  I  come  to  the  foundation  of  my 
opinion,  with  all  the  assistance  I  can  have  from  that 
quarter. 

According  to  both  the  reports,  an  issue  had  been 
directed.  K  there  had  been  a  good  delivery.  Lord 
Hardwicke  seems  to  consider  that  the  interest  in  the 
land  would  have  passed  :  ^'  But  in  all  these  cases," 
he  says,  **  there  is  a  difference,  both  at  law  and  in 
equity,  between  absolute  estates  in  fee  or  for  a  term  of 
years,  and  conditional  estates  for  security  of  money. 
In  the  case  of  absolute  estates,  it  cannot  be  admitted  that 
parol  proof  of  the  gift  of  deeds  shall  convey  the  land 
itself.  But  where  a  mortgage  is  made  of  an  estate, 
that  is  only  considered  as  a  security  for  the  money 
.due,  the  land  is  the  accident  attending  upon  the  other 
(and  principal  object) , "  and  when  the  debt  is  discharg- 
ed the  interest  in  the  land  follows  of  course."    A  trust 
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of  the  land  then  arises  by  operation  of  law :  when  t 
deed  is  given  a  trust  also  arises  by  operation  of  kw. 
"  At  law,  the  interest  in  the  land  is  thereby  defeated, 
and  in  equity  a  trust  arises  for  the  benefit  of  the 
mcMtgagor :"  and  his  Lordship  said,  that  '^  if  an  oUigee 
delivers  up  a  bond  with  intent  to  discharge  the  debt, 
the  debt  will  certainly  be  thereby  discharged,  and  the 
moiigage  with  it ;' '  and  if  the  bond  is  dischai^ged  in  the 
present  case,  it  is  very  difficult  to  say  that  the  mort- 
gage debt,  as  debt,  will  not  be  discharged  also. 

In  reasoning  the  case  of  PFard  v.  Turner^  and 
pointing  out  the  distinction  there  is  between  the  deli- 
very of  a  mere  chattel,  and  the  delivery  of  any  thin^ 
which  forms  part  of  the  title,  Lord  Hardwicke 
says  this — and  I  find  by  a  manuscript  note  in  the 
possession  of  the  noble  Lord  I  have  mentioned,  thit 
this  is  exceedingly  correct—**  Suppose  it  had  beeo 
a  mortgage  in  question,  and  a  separate  reoeqpt 
had  been  taken  for  the  mortgage  money,  not  on  the 
back  of  tiie  deed  (which  was  a  very  common  way 
formerly,  and  is  frequentiy  seen  in  the  evidence  rf 
ancient  titles) ,  and  the  mortgagee  had  delivered  over 
this  separate  receipt  for  the  consideration  moneyi 
tiiat  would  not  have  been  a  good  dehvery  of  the 
possession,  nor  given  the  mortgage  mortis  causdj 
by  force  of  the  act."*  To  be  sure,  that  reasoning  id 
quite  idle,  unless  Lord  Hardwicke  meant  to  say  that 
delivery  of  the  deed,  with  a  receipt  upon  the  back  of 
it,  not  by  force  of  the  delivery  of  the  receipt  on  the 
back  of  it,  but  by  force  of  the  delivery  of  the  deed, 
would  be  a  good  donatio  causa  mortis. 

The  case  of  Richards  v.  Symes  was  ai^ed  by 
Lord  Mansfield,  then  Mr.  Murray.  The  case  of 
Ward  V.  Tumei*  was  aJso  argued  by  Lord  Mans* 

*  2  Ves.  443^ 
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field,  then  Mr.  Murray ;  and  he  appears  to  have  a 
strong  recollection  of  it,  when  he  got  into  the  Court 
of  King's  Bench,  where  sometimes  equity  has  been 
rather  more  misunderstood  than  it  ought  to  be,  whidi 
has  perhaps  led  some  men  belonging  to  that  Court 
to  abuse  equity,  when  they  knew  nothing  about  the 
matter.  There  is  a  case  in  the  second  volume  of 
Burrows'  Reports* — a  case  of  very  great  import- 
ance— a  case  in  which  a  man  devised  lands: 
the  will,  I  think,  was  not  attested  by  three  wit- 
nesses, but  he  described  the  object  of  his  devise 
of  land.  There  was  enough  in  his  will  to  shew 
that  he  meant  to  pass  the  personal  interest  in  his 
property,  and  it  was  a  question,  whether  there  was 
a  good  devise  of  the  mortgage  or  not.  The  land 
itself  could  not  be  said  to  be  devised  ;  but  the  Court 
^  King's  Bench  held  that  it  was  a  very  good  bequest 
ef  the  personal  interest :  and  Liord  Mansfield,  in 
ramming  up  all  this  sort  of  doctrine,  says — "  A 
:  mCMrtgage  is  a  charge  upon  the  land,  and  whatever 
^.  would  pass  the  money  will  carry  the  estate  in  the 
^  Ittod  along  with  it  to  every  purpose."  (That  I  admit 
5 -is  equity.)  *'  The  estate  in  the  land  is  the  same 
f  thing  as  the  money  due  upon  it — it  will  be  liable  to 
debts — it  will  go  to  executors — it  will  pass  by  a  will 
oot  made  and  executed  with  the  solemnities  required 
by  the  statute  of  frauds.  The  assignment  of  the 
debt  or  forgiving  it,  will  draw  the  land  after  it  as  a 
eonsequence :  nay,  it  would  do  it,  though  the  debt 
were  foi^ven  only  by  parol,  for  the  right  to  the 
land  would  follow  notwithstanding  the  statute  of 
firauds." 

I  ought  to  do  it  in  a  spirit  of  great  humility,  when 
I  question  the  doctrine  of  Lord  Mansfield.  If  he 
meant  by  that  to  say  that  such  acts  done  with  the 

♦  Martin  v.  MowUn,  2    Burr.  079. 


1827. 


DUFflELD 
V. 
KLWE8 

and  Others. 


642 


CASES  IN   THE  HOUSE  OF  LORDS 


1827. 

DUFFIBLD 

V. 

ELWES* 

and  others; 


money  will  have  the  effect  in  a  Court  of  Equity  ol 
enabling  you  to  call  for  a  ccmveyance  of  land,  I  an 
ready  to  agree  with  him  ;  but  to  say  that  the  land  u 
to  be  considered  as  passing  under  such  circumstances, 
is  that  to  which  I  cannot  agree;  but  still  I  main- 
tain that  the  doctrine  from  first  to  last  is  correct, 
provided  you  lay  the  foundation  in  the  intent  of  the 
gift,  that  the  debt  is  well  given  or  well  forgiven  ;  and 
then,  as  the  result  of  that  interest  so  given,  you  say 
that  the  party  who  has  the  land  becomes  in  equity  ^ 
trustee  for  the  person  entitled  to  the  money  and  to  the 
personal  estate. 

Lord  Hardwicke,  with  respect  to  the  bond  (and  it 
is  necessary  that  I  should  take  some  notice  of  this, 
because  there  has  been  a  change  in  the  law  which 
that  great  judge  did  not  foresee,  but  which,  in  later 
times,  and  in  my  own  time,  has  become  very  familiar 
in  the  courts  of  law,) — ^Lord  Hardwicke  states,  as  one 
gi-ound  of  his  opinion  in  the  case  of  the  bond,  that  it 
is  a  good  gift  causd  mortis,  because  he  says  he  who 
has  got  the  bond  may  do  what  he  pleases  with  it.  He 
certainly  disables  the  person  who  has  not  got  the 
bond  from  bringing  an  action  upon  it :  for,  says  Lord 
Hardwicke,  no  man  ever  heard — (and  I  have  seen  in  the 
manuscript  of  the  same  Lord  Hardwicke,  that  he  said 
no  man  ever  will  hear) — that  a  person  shall  bring  an 
action  upon  a  bond  without  the  profert  of  that  bond ; 
but  we  have  now  got  into  a  practice  of  sliding  from 
courts  of  equity  into  courts  of  law,  the  doctrine 
respecting  lost  instruments;  and  I  take  the  liberty 
most  humbly  of  saying,  that  when  that  docti'ine  was 
so  transplanted,  it  was  transplanted  upon  the  idea,: 
that  the  thing  might  be  as  well  conducted  in  a  court 
of  law  as  in  a  Court  of  Equity, — a  doctrine  which' 
cannot  be  held  by  any   person  who   knows  what 
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the  doctrine  of  Courts  of  Equity  is  as  to  a  lost  instru- 
ment. 

Then,  if  the  delivery  of  a  bond  would,  as  it  is  ad- 
mitted, (notwithstanding  any  change  in  the  doctrine 
9bovLtproferi)—i{  the  delivery  of  a  bond  would  give 
the  debt  in  that  bond,  so  as  to  secure  to  the  donee  of 
that  bond  the  debt  so  given  by  the  delivery  of  the 
bond,  the  question  is,  whether  the  person  having 
got,  by  the  delivery  of  that  bond,  a  right  to  call  upon 
the  executor  to  make  his  title  by  suing  or  giving  him 
authority  to  sue  upon  the  bond,  what  are  we  to  do 
with  the  other  securities  if  they  are  not  given  up  ? 
But  there  is  another  question  to  which  an  answer 
18  to  be  given : — what  are  we  to  do  with  respect  to 
the  other  securities,  if  they  are  delivered  1  In  the 
one  case,  the  bond  and  mortgage  are  delivered ;  in 
ihe  other  the  judgment,  which  is  to  be  considered  on 
the  same  ground  as  a  specialty,  is  delivered — with 
that,  the  evidences  of  the  debts  are  all  delivered. 
The  instrument  containing  the  covenant  to  pay  is 
delivered.  They  are  all  delivered  in  such  a  way  that 
'  the  donor  could  never  have  got  the  Heeds  back  again. 
Then  the  question  is,  whether,  regard  being  had  to 
irhat  is  the  nature  of  a  mortgage,  contradistinguishing 
it  from  an  estate  in  land,  those  circumstances  do  not  as 
effectually  give  the  pi-operty  in  the  debt  as  if  the 
debt  was  secured  by  a  bond  only  1 

The  opinion  which  I  have  formed  is,  that  this  is  a 
good  donatio  moi*tis  caitsd,  raising  by  operation  of 
law  a  trust ;  a  trust  which  being  raised  by  operation 
of  law,  is  not  within  the  statute  of  frauds,  but  a  trust 
which  a  Court  of  Equity  will  execute  ;  and  therefore, 
in  my  humble  judgment,  this  declaration  must  be 
alter^  by  stating  that  this  lady,  the  daughter,  is 
entitled  to  the  benefit  of  these  securities,  and  with  a 
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direction  to  the  Court  of  Equity  to  proceed  ii 
cause,  on  the  ground  of  the  principle  to  be  fimnd 
such  a  declaration  to  be  made  by  your  Lordship 
which,  with  respect  to  that  part  of  the  case,  I 
the  hberty  to  advise  your  Lordships  to  adopt. 


39  June,  1827.       Ordered  and  adjudged  by  the  Lords  spiritual  and  tempo 

in  Parliament  assembled,  that  the  said  decree  of  the  Court. 
Chancery  of  the  17th  April,  1823,  be,  and  the  same  is  here 
reversed,  in  so  far  as  it  declares,  **  That  the  said  Court  beings    ^: 
opinion  that  a  mortgage  security  cannot  by  law  be  given  by  w^^i 
of  donatio  mortis  causd^  the  Plaintifi^  Emily  Frances  DuffieL^, 
is  not  entitled  to  the  mortgage  monies  secured  by  the  tndentur*«8 
of  the  2d  and  Sd  days  of  November,  1820,  and  the  said  bond    of 
the  12th  day  of  July,  1820,  and  by  the  said  indentures  of  lesLse 
and  release  and  mortgage  dated  the  11th  and  12th  days  of  Jialy, 
1820."      And  it  is  further  ordered,  that  the  said  cause    Ibe 
referred  back  to  the  Court  of  Chancery ,  to  proceed  therein    ia 
such  manner  as  shall  be  consistent  with  this  Judgment* 
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(king's  bench.) 

Timothy  Powell,  Joshua  Powell, 
and  Thomas  Hungerford  Powell, 
surviving   partners     of    Robert  i 
Mitchell,  deceased     -     -     -     . 

Joseph  Maria  Sonnet,  Antonio 
Bernis,  and  Joseph'Maria  Bernis, 
surviving  Partners  of  Francisco  i 
Bernis,  deceased     -     -     -     -     . 


Plaintiffs. 


Defendants. 


Upon  immaterial  issaes  it  is  not  necessary  that  verdicts  should  be 
given.  The  jury  may  be  discharged  from  giving  such  verdicts 
vnthout  consent  of  the  parties. 
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1  HIS  was  a  writ  of  error,  brought  on  the  affirmance 
by  the  Exchequer  Chamber  of  a  judgment  of  the 
Court  of  King's  Bench,  in  an  action  of  assumpsit. 

The  action  was  commenced  in  Michaelmas  Term, 
1824,  issue  was  joined  as  of  Hilary  term,  1825,  and  ^ 
the  cause  was  tried  in  tlie  vacation  after  Hilary  Term, 
in  that  year. 

The  declaration  consisted  of  twenty  counts.  The 
twelve  first  counts  were  for  special  damages,  alleged 
to  have  been  sustained  by  the  Plaintiffs  below,  and 
their  late  partner,  Francisco  Bernis,  in  his  lifetime, 
and  by  them  after  the  death  of  their  late  partner,  in 
the  sale  by  the  Defendants  below,  and  their  late 
partner,  Robert  Mitchell,  of  a  quantity  of  wool  con- 
signed to  them  by  the  Plaintiffs  below,  and  their  late 
partner,  Francisco  Bernis,  for  sale.     The  13th,  14th, 
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1837.       isth,  and  16th  counts,  were  for  money  paid,  laid 
'^^^^^     out,  and  expended ;  money  had  and  received ;  money 
due  for  interest,  and  upon  an  account  stated  in  the 
lifetime  of  Francisco  Bemis  and  Robert  MitcheU ; 
and  the  ITth,  18th,  19th,  and  20th  counts  were  si* 
milar  counts,  except  that  they  were  laid  after  the 
deaths  of  Francisco  Bemis  and  Robert  Mitchell. 
The  Defendants  below  put  in  several  pleas.      To 
the   first  sixteen   counts    of  the  declaration,  they 
pleaded  the  general  issue,  and  to  the  four  last  counts, 
they   also   pleaded  the  general   issue;   they  then 
pleaded  the  statute  of  limitations  to  the  whole  de- 
claration, and  to  the  eight  last  counts  they  pleaded  a 
setoff. 

Upon  the  two  first  pleas  the  Plaintiffs  below  joined 
issue;  to  the  third  plea  they  replied,  that  before  and 
at  the  time  when  the  several  causes  of  action  in  the  de- 
claration mentioned  arose,  the  Plaintiffs  below  resided, 
and  from  thence  had  been  resident  beyond  the  seas,  and 
that  Francisco  Bemis  at  the  time  when  the  causes  of 
action  in  the  first  sixteen  counts  mentioned  arose,  and 
from  thence  until  tlie  time  of  his  death,  was  resident 
beyond  the  seas ;  and  to  the  last  plea  they  replied, 
that  they  were  not  indebted  to  the  Plaintiffs  below  in 
the  manner  and  form  pleaded :  on  which  issue  was 
joined. 

To  this  replication  of  the  Plaintiffs  below  as  to  the 
third  plea,  so  &r  as  the  same  related  to  the  first  six- 
teen counts  of  the  declaration,  the  Defendants  below 
rejoined,  that  the  Plaintiffs  below  and  Francisco 
Bemis  were  not  resident  beyond  the  seas,  on  which 
issue  was  joined ;  and  so  &r  as  the  same  related  to 
the  four  last  counts,  the  Defendants  below  rejoined, 
that  the  Plaintiffs  below  were  not  resident  beyond 
the  seas,  on  which  also  issue  was  joined. 
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On  the  trial  of  the  cause  below,  a  vefdict  wa^  J827. 
found  for  the  Plaintiffs  below,  on  the  general  issue, 
as  to  the  twelve  first  counts  of  the  declarati(»i,'  with 
24,000/.  damages,  and  for  the  Defendants  below,  on 
the  general  issue,  as  to  the  13th,  14th,  16th,  and 
16th  counts ;  and  also  on  the  general  issue,  as  to  tlie 
four  last  counts  of  the  declaration.  And  as  to  the 
isue  joined  on  the  rejoinder  of  the  Defendajats  below, 
to  the  replication  of  the  Plaintifls  bek)w,  to  the  third 
plea  of  the  Defendants  below,  so  far  as  the  same  re- 
lated to  the  twelve  first  counts  oi  the  declaration,  a 
verdict  was  found  for  the  Plaintiffs  below ;  but  as  to 
the  same  issue,  so  far  as  it  related  to  the  13th,  14th, 
15th,  and  16th  counts  of  the  declaration,  and  also 
as  to  the  issue  joined  on  the  rejoinder  of  the  De- 
fendiants  below,  to  the  replication  of  the  Plaintiffs 
below,  to  the  third  plea  of  the  Defendants  below,  so 
&r  as  it  related  to  the  four  last  counts  of  the  decla- 
ration ;  and  also  as  to  the  issue  joined  on  the  repli- 
"cation  of  the  Plaintiffs  below,  to  the  last  plea  of  the 
'Defendants  below,  as  to  the  eight  last  counts  of  the 
declaration,  the  Jurors  were  discharged  from  giving 
«ny  verdict. 

In  Easter  Term,  1826,  judgment  was  given  in  the 
Court  of  King's  Bench,  for  the  Plaintiffs  below,  as 
to  the  twelve  first  counts  of  the  declaration,  and  for 
the  Defendants  below,  as  to  the  eight  last  counts. 
Upon  this  judgment  a  writ  of  error  was  brought  in 
tke  Exchequer  Chamber,  and  the  Plaintiffs  in  error 
assigned  for  error  the  common  errors,  and  also  that  it 
appeared  by  the  uncord,  that  as  to  the .  eight  last 
counts  of  the  declaration  and  the  several  issues  re- 
spectively joined  thereon,  the  Jury  were  discharged 
^om  giving  their  verdict  thereon ;  nevertheless  it 
did  not  appear  in  and  by   the  record^  that  the 
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1827.      Plami^s  in  error  consented  that  the  Jury  should 

MwiLL     i^  so  discharged. 

fomv  ^  Michaelmas  Term,  1825,  the  Court  of  Exche- 
quer Chamber  affirmed  the  judgment  of  the  Court  of 
Kiiig*«  Bench. 

Upon  this  judgment  of  affirmance,  the  PlaintiflTs  in 
error  brought  their  writ  of  error  in  Parhamait,  and 
aangned  for  error  the  common  errors,  and  also  that 
by  the  record  it  appeared,  that  as  to  the  issue  joined 
between  the  parties  on  the  rejoinder  of  the  De- 
fendants below,  to  the  replication  of  the  Plaintiffi 
below,  to  the  plea  of  the  Defendants  below,  by  them 
thirdly  pleaded,  so  far  as  the  same  relates  to  the  13th, 
14th,  15th,  and  1 6th  counts  of  the  declaration  ;  and 
also  as  to  the  issue  joined  between  the  parties  upon 
the  said  rejoinder  of  the  Defendants  below,  to  the 
replication  of  the  Plaintiffs  below,  to  the  plea  of  the 
Defendants  below,  by  them  thirdly  pleaded,  so  fiu*  as 
the  same  relates  to  the  last  four  counts  of  the  said 
declaration ;  and  as  to  the  issue  joined  between  the 
parties  on  the  replication  of  the  Plaintiffs  below,  to 
the  plea  of  the  Defendants  below,  by  them  lastly 
pleaded,  as  to  the  several  promises  and  undertakings 
in  the  eight  last  counts  of  the  said  declaratbn  men- 
tioned, the  Jury  were  discharged  from  giving  any 
verdict  thereon,  nevertheless  it  did  not  ^appear  in 
and  by  the  said  record,  that  the  Defendants  belou) 
consented  that  the  Jury  should  be  so  discharged. 
And  also,  that  by  the  said  record  it  appeared  that  as 
to  the  several  issues  thirdly  and  lastly  joined  between 
the  parties,  the  Jury  were  discJyirged  from  gimng 
any  verdict  thereon,  nevertheless  it  did  not  appear 
in  and  by  the  said  record  that  the  "Defendants 
below  consented  that  the  Jury  should  be  so  ifi«- 
charged. 
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The  Defendants  in  error  pleaded  in  nutto  est  er-      |^- 
ratum. 

For  the  Plaintiffs  in  error — TTie  Solicitor-General 
and  Mr.  Pattison. 

After  the  Jurors  appointed  to  try  the  cause  below, 
had  been  sworn  to  try  the  several  issues  joined  be- 
tween the  parties  in  the  cause,  and  a  true  verdict 
give  according  to  the  evidence,  it  was  not  competent 
for  the  Court  below  to  discharge  the  Jurors  from 
giving  any  verdict,  as  to  any  of  the  issues,  without 
the  consent  of  the  parties,  and  it  does  not  appear  that 
the  Plaintiffs  in  error  consented  to  their  being  so 
discharged. 

By  such  discharging  the  Jury  the  situation  of  the 
Plaintiffs  in  error,  as  to  their  claim  for  costs,  has  been 
altered.  For  the  Jurors  having  returned  a  verdict 
for  the  Defendants  in  error,  on  all  the  issues  joined 
between  the  parties,  so  far  as  they  relate  to  the  twelve 
forst  counts  of  the  declaiation,  the  Defendants  in 
error  became  intitled  to  the  general  costs  of  the 
cause,  deducting  the  costs  of  such  issues  as  were 
found  for  the  Plaintiffs  in  error ;  but  in  consequence 
of  the  Jurors  being  discharged  from  finding  any 
verdict  on  the  special  issues  joined  between  the  par- 
ties, as  to  the  eight  last  counts  of  the  declaration^ 
the  Plaintiffs  in  error  have  been  chargeable  with  the 
cost  of  such  special  issues,  instead  of  the  same  being 
deducted  as  they  would  have  been,  had  the  Jurors 
found  a  verdict  for  the  Plaintiffs  in  error  thereon,  as 
they  ought  to  have  done. 

For  the  Defendants  in  error — Mr.  Gurnet/^  Mr. 
JBrodrick  (and  Mr.  TiddJ. 

The  jury  having  found  a  verdict  for  the  Defend- 
ants in  error,  on  the  issue  joined  on  the  first  plea, 
so  far   as  the    same  relates  to  the  promises  and 
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undertakings  in  the  first  twelve  counts  of  the 
declaration  mentioned,  with  24^000/.  damages,  and 
costs  of  suit,  and  for  the  Plaintifls  in  error,  on  the 
same  issue,  so  far  as  it  relates  to  the  promises  and 
undertakings  in  the  thirteenth,  fourteenth,  fifteenth 
and  sixteenth  counts,  and  also  on  the  issue  joined  on 
the  second  plea,  as  to  the  promises  and  undertakings 
in  the  last  four  counts  of  the  declaration ;  and  having 
also  found  a  verdict  for  the  Defendants  in  error,  on 
the  issue  joined  on  the  rejoinder  to  the  replication  to 
the  plea  of  the  Statute  of  Limitations,  as  to  the  first 
twelve  counts  of  the  declaration,  it  became,  and  was 
wholly  immaterial  and  unnecessary  for  the  jury  to 
find  any  verdict  on  the  last-mentioned  issue,  as  to  the 
thirteenth,  fouiteenth,  fifteendi,  and  sixteenth  counts, 
or  on  the  issue  joined  on  the  rejoinder  to  the  Repli- 
cation to  the  last-mentioned  plea,  as  to  the  last  four 
counts  of  the  declaration,  or  on  the  issue  joined  on  the 
replication  to  the  plea  of  set  off,  as  to  the  several 
promises  and  undertakings  in  the  last  eight  counts  of 
the  declaration  mentioned  ;  and  the  jurors  were  there- 
fore properly  discharged  from  giving  any  verdict 
thereon.* 

The  jury  having  so  found  a  verdict  for  the  Plain- 
tiffs in  error,  on  the  issue  joined  on  the  first  plea,  so 
far  as  the  same  relates  to  the  promises  and  imder- 
takings  in  the  thirteenth,  fourteenth,  fifteenth,  and 
sixteenth  counts ;  and  also  on  the  issue  joined  on  the 
second  plea,  as  to  the  promises  and  undertakings  in 
the  last  four  counts  of  the  declaration  mentioned,  and 
thereby  negatived  the  supposed  causes  of  action  in 
the  thiileenth,  fourteenth,  fifteenth,  and  sixteenth, 
and  also  in  the  last  four  counts  respectively  men- 
tioned, could  not  have  found  whether  the  Defendants 

*  See  Barnes,  461.  2  H.  Blac.  393.  2  Bam  k  Aid.  546. 


ON  AVnULS  AND  ^aiTB  OF  ERBOB.  Ml 


■OVKBT 


hi  error,  and  Francisco  Bemis,  were  or  were  not  at  ^•^« 
the  respective  times,  when  those  several  causes  of 
acti<m  did  respectively  accrue  to  them  in  parts  beyond 
the  seas  ;*  or  that  the  Defendants  in  error,  befcnre  or 
at  the  time  of  the  commencement  of  the  action,  were 
indebted  to  the  Plaintiffii  in  esnor^  in  any  sum 
of  money  exceeding  the  damage  sustained  by  the 
Defiaidants  in  error j  by  reason  of  the  not  per* 
forming  of  the  several  supposed  promises  and 
undwtaking  in  the  last  eight  counts  ci  the  declaraticm 
mentioned. 

If  the  jury  had  foimd  a  verdict  finr  the  Plaintiffs 
m  error,  on  the  issue  joined  on  the  rejoinders  to  the 
replication  to  the  plea  of  the  Statute  of  limitationsy 
as  to  the  thirteenth,  fourteenth,  fifteenth,  and  six-* 
teenth,  and  last  four  counts  of  the  declaration,  or  on 
the  Issue  joined  on  the  replication  to  the  plea  of  set- 
off, as  to  the  several  promises  and  undertakings  in  the 
fast  eight  counts  o(  the  said  declaration  mentioned, 
the  Plaintiffs  in  error  would  not  have  been  entitled 
io  any  costs  thereon.  Postan  v.  Stanway^  Extrix^^ 
House  V.  Thames  CommissianerSiX  JEdwards  v. 
Bethel% 

At  common  law,||  it  was  sufficient  if  the  sub- 
stance of  the  issue  were  fi)und,  or  so  much  of  it  as 
would  have  maintained  the  action  or  defence.  And 
since  the  statute,  4  Anne,  c.  1 6,  sec.  4,  which  allows 
the  Defendant  to  plead  sev^*al  matters,  if  any  one 
or  more  of  the  issues  joined  cm  several  pleas  be  found 
for  the  Plaintiff  or  Defendant,  which  entitle  him  to 
judgment  on  the  whole  recmx),  the  Court  will  give 
judgment  thereon,  notwithstanding  there  be  no  verdict^ 

*  2  H.  Blac.  246.        f  5  East.  261.      $  3  Brod.  k  Bing.  117. 
S  1  JBara.  &  A14  254.  ||  Com.  Dig.  Tide,  Pleader  S.  27. 
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or  a  bad  or  imperfect  verdict  on  other  issues,  the  find- 
ing upon  which,  in  consequence  becomes  immaterial. 
Bartlett  v.  Spooner^*  Barber  v.  2)ta?(w,+  Cassey 
V.  Diggons^X  Rawlins.^ 

As  it  appears  by  the  pasteaj  returned  by  the  Chief 
Justice,  before  whom  the  cause  was  tried,  and  b 
certified  by  him,  as  part  of  the  proceedings  at  the 
trial,  that  the  jurors  were  discharged  from  giving 
any  verdict  as  to  the  issues  joined  on  the  rejoinder  to 
the  replication  to  the  third  plea  of  the  Statute  of 
Limitations,  so  &r  as  the  same  relates  to  the  thirteenth, 
fourteenth,  fifteenth,  and  sixteenth,  and  last  four 
counts  of  the  declaration,  and  also  on  the  issue  joined 
on  the  replication  to  the  last  plea  of  set  off,  as  to  the 
several  supposed  promises  and  undertakings  in  the 
last  eight  counts  of  the  declaration,  it  must  be  pre- 
sumed, that  the  jurorS  were  duly  and  rightly  dis- 
charged from  giving  any  verdict  thereon.|| 
,  The  Plaintiffs  in  error  could  not  have  sustained 
any  damage  by  the  jurors  having  been  so  dischai^ged 
from  giving  any  verdict  on  the  last-mentioned  issues; 
and,  it  was  not  the  business  of  the  Defendants  in 
error,  but  of  the  Plaintiffs  in  error,  to  have  the  last- 
mentioned  issues  determined,  if  they  had  been  so 
disposed,  or  imagined  that  thereby  they  might  be 
entitled  to  costs,  or  any  other  advantage.  1[ 

The  Lard  Chancellor  (Lyndhurst). — ^Thejury 
having  found  a  verdict  for  the  Plaintiffs  on  the  material 
issues,  the  cause  was  in  substance  at  an  end.  To  what 
purpose  should  any  tiling  further  have  been  done. 

The  consent  of  parties  to  the  discharge  of 
the  jury,  is  now  held  unnecessary.  The  judges  of 
their  own  authority  in  many  modem  cases  have  dis- 

*  Barnes,  461.        f  1  Wils.  44.        J  2  Barn  &  Aid.  646. 
S  2  H.  Blac.  304,  (n).      ||  3  Bing.  381.      f  Barnes,  462L 


ON  AFFKAL»  Aia>  WBITO  W  KBBOB^  .068 

charged  the  jurors  without  finding  verdicts  upon  all  1877. 

the  issues,  and  without  consent  of  parties.    Applica-  ^^^^^jb 

tions  upon  this  ground  for  new  trials  have  frequently  tpvm 

been  refused,  which  is,  in  principle  and  substance,  the  ^J^^^ 
same  thing. 

Judgment  affirmed,  with  £       costs. 
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John  Vernon^  Esquire      -    -    -    -    Appellant. 

The  Right  Honourable  John  Earl  of  1 
Egmont,  Archibald  Morton,  and  V  Respondents. 
Archibald  Rodick  -    -    -    -    -J 

£•  being  tenant  for  life  under  a  deed  of  settlement,  with  a  power 
to  lease  under  certain  restrictions,  grants  lea&es  not  in  con- 
formity with  the  ower  and  dies,  leaying  by  will  the  residue  of 
his  personalty  J.  E.  his  son,  the  next  remainderman  under 
the  settlement. 

J.  E.  having  called  upon  the  executors  to  pay  the  residue,  they 
require  an  indemnity  against  the  contingent  claims  of  the 
tenants  in  case  of  eviction,  and  upon  the  refusal  of  J.  £•  to  give 
such  indemnity,  he  files  a  bill  against  them  for  an  account  and 
pajrment  of  the  residue* 

Held,  (reversing  the  judgment  of  the  court  below)  that  as  J*  E. 
had  the  power  to  disturb  the  leases,  he  was  bound  either  to  con- 
firm them,  or  to  give  the  indemnity  required,  and  that  the  ex- 
ecutor had  a  right  to  hold  the  residue,  till  he  obtained  the  con- 
firmation or  indemnity. 

• 

On  the  2d  day  of  November,  1822,  the  Respondent, 
the  Earl  of  Egmont,  filed  his  original  bill  against  the 
Appellant,  stating  the  will  of  his  fether,  John  James, 
late  Earl  of  Egmont,  dated  the  26th  July,  1813, 
whereby,  amongst  other  things,  he  gave  and  bequeath- 
ed to  his  wife  Isabella  Countess  of  Egmont,  during 
her  life,  one  annual  sum  of  600/.,  to  be  chai^geable 
upon  and  payable  out  of  the  manors  of  Spaxton,  Aley, 
and  Plansfield,  in  the  county  of  Somerset,  (except 
the  estates  comprised  in  his  marriage  settlement)  and 
subject  thereto,  and  also  chained  with  the  sum  of 
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12,000/.  due  on  mortgage  of  the  said  estates,  or  some  ^^7. 
part  thereof ;  the  testator  devised  the  same  to  the  use  tbutoit 
of  his  son  the  Respondent,  then  John  Lord  Viscount 
Percival,  and  the  heirs  male  of  his  body  with  various 
remainders  over ;  and  after  reciting  that  he  was  en- 
titled to  the  reversion  in  fee  simple  of  and  in  divers 
estates  in  the  said  county,  and  also  of  other  estates  in 
the  county  of  Cork,  in  the  Kingdom  of  Ireland  as 
therein  mentioned,  he  gave  and  devised  the  same  to 
the  same  uses  as  before  expressed  concerning  his 
estates  in  the  county  of  Somerset ;  and  after  be- 
queathing to  his  wife  as  therein  is  mentioned,  directed 
that  the  monies  in  the  hands  of  his  bankers  should  be 
applied  in  payment  of  his  debts,  (except  mortgage 
debts,  which  were  to  be  raised  out  of  the  estates 
whereon  the  same  were  respectively  chained)  and  of 
the  l^acies  given  by  his  will,  and  such  other  l^acies 
as  he  might  give  by  any  codicil  thereto.  The  surplus 
of  such  monies  and  all  other  his  monies  and  personal 
estate,  he  gave  to  his  son  the  Respondent ;  and  he 
appointed  his  wife  and  the  Appellant  executrix  and 
executor  of  his  will,  and  gave  the  Appellant  100/. 
for  his  trouble  in  the  execution  of  his  will. 

The  bill  further  stated  that  the  testator  by  a  codicil  to 
his  will,  dated  the  5th  of  May,  1820,  gave  to  Elizabeth 
White,  then  in  his  service,  an  annuity  or  yearly  sum 
of  150/.  during  her  life,  and  for  securing  the  same,  di- 
rected his  executors,  out  of  his  personal  estate,  to  invest 
a  sufficient  sum  in  their  names  to  produce  such  annuity ; 
and  he  gave  the  interest  of  the  sum  so  to  be  invested 
to  the  Respondent,  John,  Earl  of  Egmont,  until  the 
decease  of  his  (the  testate's)  wife ;  and  he  likewke 
gave  to  the  Respondent  the  principal  and  any  arrear 
of  interest  on  the  decease  of  Elizabeth  White.  TTi^ 
hill  farther  stated,  that  Isabella,  Coantess  of  Egmont^ 
died  in  the  lifetime  of  the  testator,  wlrareby  all  the 
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bequests  givea  to  her  by  the  will  lapsed ;  that  the  tes- 
tator died  in  the  month  of  February,  1822,  without 
having  altered  or  revoked  the  codicil ;  and  that  the 
Appellant  duly  proved  the  will  and  codicil  in  the  proper 
Ecclesiastical  Court. 

The  bill  prayed  that  an  account  might  be  ta- 
ken of  the  personal  estate  and  effects  of  the  testatw, 
and  of  all  such  parts  thereof  as  were  possessed  or 
received  by  the  Appellant,  or  by  any  person  by  his 
order  or  for  his  use,  and  the  funeral  and  testamentary 
expences  of  the  testator  and  of  his  debts,  as  well  those 
due  on  mortgage  as  others,  and  of  the  l^acies  and 
annuities  bequeathed  by  his  will  and  codicil ;  and  that 
a  competent  part  of  the  personal  estate  might  be 
applied  in  the  payment  and  discharge  of  such  of  the 
testator's  debts  and  l^acies  as  then  remained  unsatis- 
fied, if  any  such  there  were ;  and  that  a  competent 
sum  of  money  might  be  set  apart  and  invested,  if  the 
same  had  not  already  been  done,  in  the  purchase  of 
stock  in  the  public  fimds  to  answer  the  annuity  of 
160/.,  and  that  the  clear  residue  of  the  testator's  per- 
sonal estate  and  effects  might  be  ascertained  and  paid 
to  the  Respondent,  John,  Earl  of  Egmont,  as  such 
residuary  legatee,  and  that  all  proper  and  necessary 
accounts  might  be  taken,  and  directions  given  for 
^ectuating  the  said  purposes. 

The  Appellant,  John  Vernon,  on  the  10th  day  of 
December,  1822f  put  in  his  answer  to  the  Re- 
spondent's bill,  and  thereby  admitted  the  will  and 
codicil,  the  decease  of  the  Countess  of  Egmont  and  of 
testator,  that  the  Appellant  had  proved  the  will  and 
codicil,  and  had  possessed  himself  of  the  perscmal 
estate  and  effects  of  the  testator,  or  as  much  as  he 
was  able,  and  had,  out  of  the  produce  thereof,  paid 
the  funeral  and  testamentary  expences  of  the  tes- 
tator>  and  such  of  his  debts  as  had  come  to  the  Ap- 
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pellant's  knowledge,  and  had  set  apart  and  invested 
a  sufficient  sum  of  money  to  secure  the  payment  of 
the  annuity  of  160/.  and  certain  other  annuities 
which  the  testator  before  his  death  desired  might  be 
paid  to  certain  of  his  servants;  which  annuities  the 
Respondent,  by  deed  under  his  hand  ahd  seal,  dated 
the  4th  day  of  March,  1822,  authorised  the  Appel- 
lant to  pay  and  provide  for  out  of  the  testator's  per- 
sonal estate;  and  that  after  such  payment  and  ap- 
propriation, and  after  retaining  the  legacy  of  100/. 
bequeathed  to  the  Appellant  by  the  will,  there  re- 
mained in  the  hands  of  the  Appellant  a  considerable 
surplus  of  the  testator's  personal  estate  and  effects : 
but  the  Appellant  submitted  whether  he  ought  to  have 
paid  over  such  surplus  to  the  Respondent,  in  as 
much  as  he  had  received  a  formal  notice  from  Messrs. 
Morton  and  Rodick  of  an  assignment  by  way  of 
mortgage,  bearing  date  the  19th  day  of  April,  1822, 
whereby  the  Respondent  assigned  to  Archibald 
Morton  and  Archibald  Rodick  all  the  monies  and 
balances  of  the  testator  at  the  time  of  his  decease,  in 
the  hands  of  his  bankers,  and  all  other  the  personal 
estate  bequeathed  to  the  said  Respondent  by  the  said 
vrill  for  securing  to  the  said  Archibald  Morton  and  Ar- 
chibald Rodick  the  sum  of  2,031/.  10^.  and  interest. 

The  Appellant  by  his  answer  ftirther  stated,  that  the 
testator,  being  tenant  for  life  of  certain  real  estates  in 
the  county  of  Somerset,  and  also  in  the  kingdom  of 
Ireland,  with  remainder  to  the  Respondent,  John, 
Earl  of  Egmont,  in  tail,  with  powers  to  the  testator, 
under  certain  restrictions,  to  grant  leases  of  the 
estates ;  he,  the  testator,  had  granted  various  leases 
of  the  estates,  with  covenants  for  quiet  possession ; 
and  that  such  leases,  or  some  of  them,  were  not  war- 
ranted by  the  power  which  the  testator  possessed; 
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1827.      and  the  Appellant,  haTing  been  infiHrned  tint  the 
!||J^^|^     Respondent  intended  to  avoid  the  leaaes,  aiid  being 
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aj^rdbenstve  that  he,  the  Appellant,  vrould  be  liable 
to  costs  and  damages  as  executor  of  the  testator,  in 
Qctions  to  be  brought  by  the  tenants,  under  these  cir- 
t^nmstances  submitted,  that  some  indemnity  sliould  be 
{m)vided  i^ainst  sudi  claims,  before  be  paid  to  the 
Respondent,  the  Earl  c^  Egmont,  the  balance  of  the 
testator  s  perscmal  prq)erty. 

The  bill  vras  afterwards  amended^  aqd  the  Re- 
spondents, Archibald  Morton  and  Archibald  Rodick, 
were  made  Defendants,  who  put  in  their  answer, 
claiming  to  be  paid  a  debt  due  to  them  from  the 
Respond^it,  the  Earl  of  Egmont,  out  of  what  mi^t 
be  found  due  to  him  in  respect  of  the  residue  of  his 
&ther's  estate. 

On  the  15th  February,  1823,  the  cause  was  heard 
at  the  Rolls,  when  a  decree  was  made,  directing  an 
account  of  the  personal  estate  of  the  testator,  not 
specifically  bequeathed,  which  had  come  to  the  hands 
of  the  Appellant,  the  surviving  executor,  or  to  the 
hands  of  any  perscm  or  persons  by  his  order  or  for 
his  use ;  and  it  was  ordered  that  the  Master  should 
also  take  an  account  of  the  testator's  debts,  fiineraJ 
expences,  and  legacies,  and  of  the  annuities  given  by 
his  will  and  codicil,  and  that  the  personal  estate  of 
the  testator,  not  specifically  bequeathed,  should  be 
applied  in  payment  of  his  debts  and  funeral  expences, 
and  then  in  payment  of  his  legacies  and  of  the  arrears 
of  the  annuities  given  by  his  will  and  codicil ;  and  it 
was  ordered  that  the  Master  shouM  enquire  and  state 
to  the  Court  whether  there  were  any  and  what  claims 
aiTecting  the  testator's  personal  estate  in  the  hands  of 
the  Appellant,  in  respect  of  any  leases  executed  by 
the  testator  not  in  conformity  with  his  power  d 
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leasing ;  and  the  Master  was  to  be  at  liberty  to  state      ^^' 
any  special  circumstances    relating    thereto    as  he     Tsunoir 
should  think  fit ;  and  it  was  further  ordered  that  the     eomomt 
plaster  should  ascertain  and  certify  of  what  the  clear    •^  ^**"- 
residue  of  the  testator's  personal  estate  would  consist, 
and  the  Court  reserved  the  consideration  of  all  ftir- 
ther  directicms  and  of  the  costs  of  the  suit  until  after 
the  Master  should  have  made  his  report. 

In  pursuance  of  the  decree,  the  Master  made 
liis  report  on  the  20th  February,  1824,  and  there- 
hy  stated,  among  other  things,  that  the  sum  of 
686/.  lis.  lid.  was  then  remaining  in  the  hands  of 
the  Appellant  on  the  balance  of  his  account  of  the 
testator's  personal  estate  not  specifically  bequeathed ; 
that  other  part  of  the  testator's  personal  estate  con- 
tested of  the  sum  of  2,000/.  received  by  the  Re- 
spondent ;  bf  sundry  arrears  of  rent  due  from  the 
testator's  estate  in  the  county  of  Somerset  at  the 
time  of  his  decease,  which  were  received  by  the 
Respondent  by  virtue  of  a  power  of  attorney  from 
the  Appellant;  of  3,000/.  exchequ^  bills;  also  of 
10,000/.  three  per  cent,  consolidated  annuities,  ap- 
propriated to  answer  the  several  annuities  given  by 
the  will  and  codicil,  and  confirmed  by  the  Re- 
spondent's deed  of  the  4th  day  of  March,  1822;  o( 
sundry  jewels,  a  carriage  and  horses,  and  harness, 
which  were  possessed  by  the  Respondent  upon  the 
decease  of  the  testator ;  and  of  the  principal  sums  of 
12,000/.,  3,000/.,  740/.,  9,000/.,  and  11,000/.,  due  on 
mortgage  at  the  testator's  decease,  and  paid  by  the 
Appellant  out  of  the  personal  estate,  together  with 
interest  thereon  from  the  day  of  the  decease  of  the 
testator 

The  Master  further  reported  that  the  debts  due 
from  the  testator  proved  before  him,   wae  of  the 


1821      nature  of  simple  contract  debts,  and  amounted  iil 
V^^     the  ^ole  to  the  sum  of  668/.  lis.  Sd.  and  that  no 
sGitovT     ^^i*  debts  of'Ae  testator  remained  due  and  un* 
satisfied;   and  that  he  had  proceeded  to  aiquire 
whether  there  were  any  and  what  claims  aflfecting  the 
testator's  personal  estate  in  the  hands  of  the  Appd* 
lant,  in  respect  of  any  leases  granted  by  the  testator 
not  in  conformity  with  his  power  of  leasing;  that  the 
Respondent  had  been  examined  upon  interrogatories, 
and  there  were  not,  as  he  knew  or  believed,  any 
claims  affecting  the  personal  estate  in  the  bands  of 
the!  Appellant,  in  respect  of  any  leases,  executed  by 
the  testator  not  in  conformity  with  his  power  of  lieasing. 
The  Master    further  reported,   that  a    state  of 
facts  and  chaige  had  also  been  laid  before  him  oa 
behalf  of  the  Appellant,   thereby    stating  that  by 
indentures  of  lease  and  release,    dated  the    IT^ 
and  18th  January,  1191,  the  release  made  between 
the  testator  of  the  first  part,  the  Respondent,  then 
John  P^t^ival,  Esquire,  commonly  called  Lord  V»- 
count  Percival,  of  the  second  part ;  Samuel  VineSi 
therein  described,  of  the  third  part,  and  John  Ver- 
non, the  elder,  therein  also  described,  of  the  fourth 
part;  the  testator  and  the  Respondent  duly  conveyed 
all  the  honors,  manors,  lands,  tenements,  and  heredi- 
taments '  therein  mentioned   and   described,  in  the 
county  of  Cork,  in  Ireland,  unto  and  to  the  use  of 
the  said  John  Vernon,  his  heirs  and  assigns,  in  order 
to  make  him  tenant  to  the  precipe,  that  common  re- 
coveries might  be  suffered  thereof,  which  recoveries 
were  thereby  declared  to  enure  to  the  use  of  the  tes- 
tator for  life,  without  impeachment  of  waste,  with 
remainder  to  and  for  such  uses,  trusts,  intents,  and 
purposes,  as  the  testator  and  the  Respondent,  John, 
Earl  of  Egmont,  during  their  joint  lives,  shouU  ap- 
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point ;  and  in  default  thereof,  and  in  case  any  ap*  1^* 
pointment  should  be  made  of  Gifjtj  part  of  the 
.  premises,  or  of  only  part  of  the  whole  estate  and  in- 
terest therein,  then  as  concerning  the  premises  which  *"^  ®****^ 
should  remain  unappointed  and  undisposed  of,  oi* 
oonceniing  which  no  complete  appointment  should  bef 
made,  and  when  the  estates  thereby  appointed  should 
respectively  determine  to  such  uses  as  the  Respondent, 
in  case  he  should  survive  the  testator,  should  appoint ; 
and  in  default  of  such  appointment,  and  in  case  any 
saich  should  be  made  of  only  part  of  the  premises,  or 
of  only  part  of  the  whole  estate  and  interest  therein, 
then  as  concerning  the  premises  wliich  should  re- 
niain  unappointed  or  undisposed  of,  or  concerning 
which  no  complete  appointment  should  be  made, 
and  when  the  estates  thereby  appointed  should  de- 
termine to  the  use  (rf  the  Respondent  during  his 
life,  without  impeachment  of  waste,  with  remainder 
to  the  use  of  the  said  John  Vernon  and  Samuel  Vines 
and  their  heirs,  to  preserve  contingent  remainders 
with  remainder  to  the  use  of  the  first  son  of  the  body 
of  the  Respondent,  lawfully  to  be  begotten  in  tail 
male,  with  divers  remainders  over ;  and  it  was  thereby 
declared  that  it  should  be  lawful  for  the  testator  from 
time  to  time  during  his  life,  and  after  his  decease 
for  the  Respondent  during  his  life,  to  demise  any  part 
of  the  premises  to  any  person  or  persons  for  any  term 
or  number  of  years  not  exceeding  twenty-one  years 
in  possession  and  not  in  reversion,  and  so  as  there 
should  be  reserved  on  every  demise  the  best  and  most 
improved  yeaily  rent  to  be  incident  to  the  immediate 
reversion  that  could  be  reasonably  had  or  gotten  for 
the  same,  without  taking  any  fine  premium  or  foregift, 
and  so  as  there  should  be  therein  contained  conditions 
ef  re-entry  for  non-^payment  of  the  rents ;  and  so  as  the 
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same  were  so  fbuned  as  there  be  hot  therein  oontained 
any  clause  whereby  any  powe*  should  be  given  to  the 
lessee  to  commit  waste,  or  wha^by  any  leasee  should 
be  exempted  from  punishment  for  committing  waste, 
and  so  as  the  lessees  executed  counterparts  of  their 
respective  leases :  and  further  stating  that  by  inden- 
tures of  lease  and  release,  dated  respectively  21st  and 
92d  January,  1T91,  the  release  made  between  the 
testator  of  the  1st  part,  the  Respondent  of  the  2d,  the 
said  Samuel  Vines  of  the  3d  part,  and  the  said  J<dm 
Vernon  the  elder  of  the  4th  part;  the  testator  and 
t)ie  said  Respondeat  conveyed  certain  estates  therdn 
mentioned  and  described,  situated  in  the  county  of 
Somerset,  imto  and  to  the  use  of  the  said  John  Vernon, 
his  heirs  and  assigns,  in  order  to  make  him  tenant  to 
.the  precipe,  that  common  recoveries  might  be  sufikied 
thereof,  which  recoveries  were  thereby  declared  to 
enure  to  Uie  same  uses,  intents,  and  purposes  as  were 
declared  by  the  indenture  of  release  of  the  ISth  Jtt^ 
nuary,  1T91,  conceraing  the  estates  therein  comprised, 
with  the  like  powers  for  the  testator  during  his  life,  and 
after  his  decease  for  the  Respondent  during  his  life, 
to  demise  any  part  of  the  said  premises,  except  the 
castle  or  capital  messuage  of  Enmore,  and  the  gardens, 
demesne  lands,  and  appurtenances  therewith  held  and 
enjoyed,  for  any  term  or  number  of  years  not  exceed- 
ing 21  years  in  possession  and  not  in  reversion,  in  like 
manner  as  was  provided  in  and  by  the  indenture  of 
the  181h  January,  1791,  as  to  the  estates  tlierein  ccm- 
prised. 

<  And  the  Master  further  reported,  that  by  such 
state  of  facts  it  appeared  that  recoveries  were  duly  suf- 
fered pursuant  to  the  covenants  contained  in  the  two 
several  indentures  of  release;  and  that  the  testator 
contiqued  ^luring  his  life  in  possession  of  the  here* 
ditaments  and  premises  by  virtue  df  the  iimitaticws 
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^contained  in  the  said  indentures,  and  the  recoveries  ^^27. 
suffered  in  pursuance  thereof,  and  that  the  said  estates  veknon 
were  of  the  annual  value  of  14,000/. ;  and  that  ^omont 
the  testator,  while  he  was  in  possession  thereof,  «»dotheri. 
alone  executed  many  leases  of  the  same  estates,  or 
the  greater  part  thereof,  upon  the  terms  mentioned 
in  such  leases,  and  that  they  contained  covenants  on 
the  part  of  the  testator  for  quiet  possession;  and 
that  the  said  leases,  or  most  of  them,  were  not  in 
conformity  with  the  testator's  powers  of  leasing,  in- 
asmuch as  they  were  for  longer  terms,  and  conferred 
greater  powers  on  the  lessees  than  the  testator  by  the 
said  powers  was  authorized  to  grant ;  and  that  some 
of  the  tenants  paid  fines  for  the  granting  of  their  leases, 
and  that  others  had  laid  out  considerable  sums  of 
money  in  improving  the  estates  so  demised  to  them ; 
and  that  the  Respondent  was  in  the  possession  of  the 
estates  by  virtue  of  the  limitations  aforesaid,  and  that 
ihe  Respondent,  having  a  son  who  might  upon  the 
Respondent's  decease  become  entitled  to  the  said 
estates  under  the  aforesaid  limitations,  the  Appellant 
charged  that  so  many  of  the  leases  granted  by  the 
testator  as  were  not  in  conformity  with  his  powers  of 
leasing,  might  be  avoided,  and  the  lessees  might,  upon 
eviction  under  such  leases,  have  claims  against  the 
personal  estate  of  the  testator  upon  his  covenants  for 
quiet  possession. 

The  state  of  facts  and  charge  being  admitted 
by  the  Respondent,  the  Master  allowed  the  same, 
and  found  that  as  to  such  leases  as  had  been 
granted  by  the  testator  not  in  conformity  with  his 
power  of  leasing,  the  lessees  upon  their  eviction  might 
have  such  claims  affecting  the  testator's  pei'sonal 
estate  in  the  hands  of  the  Appellant  in  respect  of 
such  leases ;  and  the  Master  found,  that  subject  to 
the  payment  of  the  testator's  debts  proved  befoiie 
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ium,  and  also  object  to  any  clainis  which  might  affect 
the  testator  8  personal  estate  in  reiq)ect  of  any  leases 
executed  by  him  not  in  conformity  with  his  power  of 
jbasing,  the  clear  residue  of  the  same  consisted  of  die 
sum  of  585/.  11^.  lid.  in  the  hands  of  the  Appellant; 
of  the  sum  of  1 0,000/.  Bank  3  per  cent,  annuities^ 
standing  in  the  name  of  the  Appellant,  set  apart  to 
^niiswer  the  payment  of  the  several  annuities  afore- 
said; of  3,000/.  exchequer  bills;  of  1,000/.  cask 
advanced  to  the  Respondent  by  the  Appellant  out  of 
the  testator's  personal  estate ;  of  the  sum  of  2,000/. 
received  and  possessed  by  the  Respondent  as  afore* 
said;  of  the  arrears  of  rent  due  at  the  testators 
decease  and  possessed  by  the  Respondent;  of  the 
jewels  and  other  articles  mentioned  to  have  been  pes* 
sessed  by  the  Respondent;  and  also  tlie  sev^al 
mortgage  sums  mentioned  to  have  been  paid  out  of 
the  testator's  personal  estate. 

On  the  29th  July,  1824,  the  cause  came  on  to  be 
heard  before  the  Right  Honorable  the  Master  of  the 
Rolls  for  further  directions  upon  the  Master  s  report. 

It  was  contended  on  the  part  of  the  Appellant,  that 
before  the  residue  of  the  testator's  personal  estate 
was  ordered  to  be  paid  to  the  Respondent  the  Earl  of 
Egniont,  or  bis  assigns,  the  Earl  of  Egmoiit  should 
either  confirm  the  leases  gi-anted  by  the  testator,  not 
in  conformity  with  his  power,  or  otherwise  that  he 
should  give  a  satisfactory  indemnity  to  the  Appellant 
against  any  claims  which  might  be  made  against  him 
as  the  personal  representative  of  the  late  Earl,  in 
respect  of  the  said  leases,  and  all  costs,  charges^ 
damages  and  expenses  which  the  Appellant  might 
incur  or  be  subjected  to  in  respect  thereof 

On  the  part  of  the  Respondent  it  was  contended, 
that  he  was  not  bound  either  to  confirm  the  leases  or 
give  an  indemnity. 
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The  Court  ordered  that  it  should  be  referred  to  the 
Master  to  tax  all  parties  theii'  costs  of  the  suit  as 
between  solicitor  and  client,  and  that  it  should  be 
referred  back  to  the  Master  to  carry  on  the  account 
of  the  testator's  personal  estate  from  the  foot  of  his 
report  come  to  the  hands  of  the  Appellant,  or  to  the 
hands  of  any  person  by  his  order  or  for  his  use ;  and 
that  the  Master  should  take  an  account  of  the  amount 
and  value  of  testator's  personal  estate  possessed  and 
received  by  the  Respondent  as  in  the  Master's  report 
mentioned  ;  and  it  was  ordered  that  the  following 
exchequer  bills,  (that  is  to  say,)  Nos.  2963,  2964, 
and  2965,  dated  the  14th  day  of  June,  1824,  for  1,000/. 
each,  part  of  the  testator's  personal  estate  in  the  hands 
of  the  Appellant,  should  be  deposited  in  the  Bank 
by  the  Appellant  with  the  privity  of  the  Accountant 
General  of  the  Court  in  trust  in  the  cause ;  and  it 
was  ordered  that  the  same  when  so  d^)Osited  should 
be  sold  with  the  privity  of  the  Accountant  General, 
and  for  that  purpose  the  exchequer  bills  were  to  be 
delivered  out  to  one  of  the  cashiers  of  the  bank,  who 
was  to  receive  the  money  to  arise  by  such  sale,  and 
Hpon  receipt  thereof  was  to  pay  the  same  into  the 
bank  with  the  privity  of  the  Accountant  General,  to 
be  there  placed  to  the  credit  of  this  cause,  and  out  (rf 
the  money  to  arise  by  sale  of  the  exchequer  billa 
when  paid  into  the  bank.  It  was  ordered  that  such 
costs  when  taxed  should  be  paid  to  the  solicitors  for 
the  respective  parties ;  and  it  was  ordered  that  the 
several  sums  by  the  Master's  report,  dated  the  26th 
day  of  February,  1824,  reported  to  be  due  to  the 
•everal  creditors  therein  named  should  be  paid  to  such 
creditors  respectively,  or  to  the  legal  personal  repre- 
sentatives of  such  of  them  as  might  be  dead ;  and  it 
was  referred  to  the  Ma;ster  to  take  an  account  of  what 
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was  due  from  the  Respondent  the  Earl  of  Egmont, 
to  the  Respondents  Archibald  M orUni  and  Archibald 
Rodick  for  principal  and  interest  upon  the  security  for 
the  assignment  of  the  19th  day  of  April,  1822 ;  and 
it  was  ordered,  that  the  residue  of  the  monies  to  arise 
by  sale  of  the  exchequer  bills^  after  payment  of  the. 
debts  and  costs,  should  be  applied  as  follows,  (that  is 
to  say)  so  much  thereof  as-  the  Master  should  find  to 
be  due  to  Archibald  Morton  and  Archibald  Rodick,, 
upon  the  security  from  the  Respondent,  should  be 
paid  to  them,  and  the  residue  thereof  should  be  paid 
to  the  Respondent,  John,  Earl  of  Egmont ;  and  it  was 
ordered,  that  the  10,000/.  3  per  cent,  consolidated 
bank  annuities,  reported  to  be  standing  in  the  name 
of  the  Appellant,  should  be  transferted  by  the  Appel* 
lant  into  the  name  and  with  the  privity  of  the  Ac- 
countant General,  in  trust  in  the  said  cause,   to  an 
account  to  be  entitled,  ^'  the  annuity  account ;"  and 
out  of  the  dividends  to  accrue  thereon  from  time  to 
time,  it  was  ordered  that  the  several  annuities  should 
be  paid  in  manner  therein  mentioned ;  and  upon  the 
death  of  the  annuitants  respectively,  any  person  or 
persons  were  to  be  at  liberty  to  apply  to  the  Court 
concerning  the  bank  annuities  as   they   sliould  be 
advised,  and  the  Master  was  to  be  at  liberty  to  make 
a  separate  report  or  separate  reports  of  any  of  the 
matters  thereby  referred  to  him  as  he  slioukl  think 
proper,  and  any  of  the  parties  were  to  be  at  liberty 
to  apply  to  the  Coml  as  they  should  be  advised. 

This  order  was  inrolled. 

Against  so  much  of  this  order  as  directs  that  the  re- 
sidue of  the  money  to  arise  by  sale  of  the  exchequer  bills 
after  payment  of  the  debts  and  costs  should  be  applied  in 
manner  directed  by  the  decree  (that  is  to  say) ,  that  so 
much  thereof  as  the  Master  should  find  to  be  due  to 
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Archibald  Morton  and  Archibald  Rodick,  from  tlie      ^^27. 
Respondent  the  Earl  of  Egmont,  on  their  security,      yernoit 
should  be  paid  to  them,  and  that  the  residue  thereof     «gmo«t 
should  be  paid  to  the  Respondent,  without  making  a    "^  '**^®"*- 
provision  for  the  protection  of  the  Appellant  against 
the  claims  of  the  lessees  under  leases  granted  by  the 
testator,  the  Appellant  presented  a  petition  of  appeal. 

For  the  Appellant,    Mr.    Shadwell   and    Mr. 

Pembertan. 
The  judgment  in  this  case  rested  upon  the  ground 
that  this  was  a  contingent  covenant.  But  in  Sim-  Arg.soKbreiu 
monds  v.  Bolland*  the  covenants  were  various, 
and  the  indemnity  was  given  accordingly ;  so  in 
Hawkins  v-  Day^\  it  was  doubtful  whether  the 
executor  would  ever  become  liable  upon  breach  of 
the  covenant  which  depended  upon  a  contingency, 
Eeles  V.  Lamhert^\  and  Nectar  and  Sharp  v. 
Gennet^^^  were  cases  at  law  in  which  it  was  decided 
that  a  court  of  law  should  not  interfere  on  the 
groimd  of  outstanding  covenants  unbroken,  to  pro- 
hibit proceedings  in  the  Ecclesiastical  Court  to  re- 
cover a  legacy.  But  the  jurisdiction  of  equity  was 
at  that  time,  and  even  as  late  as  the  time  of  the 
Commonwealth  unsettled. 

It  was  then  an  unsettled  question  whether  an  action 
might  not  be  maintained  for  a  legacy — Deeks  v. 
Strutt.^  If  such  were  the  law,  at  present,  the  ground 
of  the  judgment  might  be  more  sdlid.  In  those  early 
times  a  legatee  was  compelled  to  give  bond  to  the 
executor,  on  payment  of  the  legacy  to  refund,  in  case 


♦  3  Mer.  547.  ||  Cro.  Eliz.  466. 

t  Amb.  160.  §  See    5    T.    R.   690— the 

X  Aleyn,  38.  Styles,  37,  54,  73.      judgment  of  Lord  Kenyon. 
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^®27-      any  debts  should  appear  to  be  unsatisfied — Chimdper* 

Tsuiov      lain  V.   Chamberlain.*      That  practice  has  bera 

mauomr     discontinued,  because  the  law  does  not  order  the  pay- 

"^*^***^  ment  of  l^acies   until  the  debts  are   ascertained. 

Where  a  debt  fir^n  its  nature  cannot  be  ascertained, 

.    not  bdng  an  existing  liquidated  demand,  but  one 

which  may  become  a  charge  upon  the  estate,  the 

principle  of  the  ancient  practice  gives  to  the  executor 

a  right  to  indemnity.      What  defence  would  the 

executor  have  in  a  court  of  law  upon  action  for 

damages  in  consequence  of  a  breach  of  covenant  1 

Could  a  Court  of  Equity  protect  the  executor  in 

such  a  case.     Executors  are  protected  in  equity, 

and  creditors  excluded,   because  they  have  notice 

under  the  decree  and  the  opportunity  of  receiving 

their  debts,  which  if  they  neglect  they  are  restrained 

by  injunction  if  they  proceed  at  law.    But  in  this 

case,  lis  there  is  no  existing  debt,  there  can  be  no 

notice,  and  therefore  no  injunction. 

The  executor  has  notice  of  tlie  covenant,  and  that 
in  effect  it  is  broken — because  his  testator  covenanted 
to  secure  that  which  it  was  not  in  his  power  to  secure. 
The  Respondent  who  makes  the  demand  against  the 
Appellant,  as  executor,  may  himself  bring  the  chaige 
upon  the  Appellant  by  ejecting  the  tenants.  Codd 
the  tenants  have  any  remedy  in  equity  against  the 
residuary  legatee  ?  Or  ought  the  executor  to  be  pot 
to  file  a  bill  against  the  legatee  to  refund.  In  the 
case  of  the  dueensberry  Leases,  f  a  large  amount  o( 
assets  was  retained  in  court  to  answer  the  demands  of 
lessees  under  similar  circumstances. 
Suppose  the  residuary  legatee  had  also  been  exe- 

♦  1  Ch.  Ca.  257. 
t  TlMMDaa  V.  Montgomery,  in  Chanc. 
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cutor,  could  he  say  that  he  held  the  money  not  as 
executor,  but  as  residuary  legatee.  The  peculiarity 
of  this  case  is,  that  as  soon  as  the  order  issues  to 
pay  the  money,  the  Respondent  may  bring"  eject- 
ments against  the  tenants.  If  this  be  law,  a  tenant 
for  life  may  grant  leases  exceeding  the  power  at 
small  rents,  and  upon  large  fines — the  executor  upoo 
his  death  may  hand  over  the  assets  to  the  younger 
children  of  the  tenant  for  life,  according  to  his  will, 
and  the  tenants  are  left  without  remedy.  It  is  asked 
whether  an  estate  is  to  be  kept  for  ever  in  chancery 
to  abide  a  contingency.  But  here  is  a  covenant  as- 
certained to  be  incapable  of  being  performed.  We 
ask  only  for  indemnity  to  be  settled  by  the  Master — 
an  equity  on  behalf  of  creditors  against  volunteers. 

For  the  Respondents,  Mr.  Home  and  Mr.  Roupell. 

It  is  a  startling  proposition  that  estates  are  to  be 
locked  up  for  an  indefinite  time.  The  estates  of 
deceased  persons  are  generally  subject  to  contin-' 
gencies.  Here  is  no  creditor  making  a  claim 
against  the  assets.  The  bill  claims  a  residue,  all 
questions  of  demand  against  the  estate  having  been 
satisfied.  The  fund,  it  is  stated,  is  subject  to  a  con- 
tingent demand,  and  they  ask  for  indemnity.  The 
executor  is  always  protected  by  a  Court  of  Equity.  In 
Nector  and  Sharp  v.  Gennety  a  prohibition  was  revised, 
and  tlie  Ecclesiastical  Court  decreed  the  legacy,  not- 
withstanding the  existence  of  a  bond,  on  the  ground 
that  the  bond  was  contingent.  It  is  said  that  the 
bond  given  by  legatees  to  the  Ecclesiastical  Court,  is 
a  protection  to  the  executor.  Bufr  here  the  Ap- 
pellant asks  something  more  than  a  bond.  As  to 
Eeles  v.  Lambert^  no  judgment  is  to  be  found  in 
leither  of  the  reports.    In  former  times  the  Court  of 
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1827.  Chancery  required  security  from  the  legatees,  but 
^1^^^  since  the  modem  practice  of  inquiry  as  to  debts  has 
>GMOKT      ^^^  introduced,  the  court  has  ceased  to  require  such 

md  otherik      security.* 

The  legacies  may  be  recalled,  if  prior  claims  upon 
the  assets  should  arise.f  In  Noel  v.  Robinson,  it  ifl 
said  that  '^  commcm  justice  requires  the  legatee  to  re- 
fimd."  The  court  now,  never  requires  security. 
Suppose  a  creditor  refuses  to  come  in,  does  the  court 
retain  the  fund]  No ;  it  distributes  and  gives  to  tbe 
executors  equitable  indemnity  by  injunction,  as  con- 
tradistinguished from  l^al  defence.  The  case  of 
Simmonds  v.  Bolland^  is  not  precisely  similar  tD 
this.  There  the  executor  was  also  a  trustee,  and 
there  had  been  notice  of  a  breach  of  covenant.  The 
indemnity  they  seek  must  be  by  real,  not  personal 
security ;  and  the  practice  would  be  attended  with 
general  inconvenience. 

The  Lord  Chancellor. — Lord  Egmont  has  jthe 
power  to  dispute,  or  to  confirm  the  leases  :  may  he 
not  be  required  before  he, receives  the  assets  to  con- 
firm the  leases "?  If  a  creditor,  having  a  present  debt, 
omits  to  claim  it  under  the  decree,  he  may  be  ex- 
cluded. But  this  is  the  case  of  creditors  who  are 
not  qualified  to  claim — even  upon  ejectment,  not  till 
after  judgment.  The  case  is  of  the  utmost  import- 
ance. A  residuary  legatee,  having  the  power  to 
disturb  leases  made  by  the  testator,  should  confirm, 
or  undertake  not  to  disturb  them  before  he  takes  the 
assets.  Some  security  is  necessary  notwithstanding 
all  the  inconvenience  attending  that  course  of  pro- 
ceeding. 

Mr.  Home. — ^I  only  argue  against  indemnity* 
Lord  Egmont  is  willing  to  consent  that  it  should  be 

«  Aqoiu  1  Atlu  6.  t  Anon.  1  P.  W.  ¥». 
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put  on  record,  that  he  will  not  disturb  the  leades. 
As  to  the  case  of  the  Queensberry  leases — ^the  claims 
had  been  actually  made,  and  the  money  was  in  coorL 

The  Lord  Chancellor. — There  being  in  that  case 
80  many  claims  by  tenants,  the  court  thought  it 
right  to  retain  the  fund,  while  the  numeroiB 
knotty  points  of  Scotch  law  were  investigated. 

The  bill,  in  this  case,  prays  either  indemnity  or 
undertaking ;  and  as  the  Plaintiff  is  willing  to  give 
the  latt^,  does  not  this  make  an  end  of  the  cause  1 
But  this  is  not  done  till  the  parties  come  to  the  bar» 
It  is  not  offered  by  the  answer.  There  should  be  no 
costs  on  either  side. 


1827. 


Upon  this  offer  made  by  the  Respondent's  counsel, 
the  case  stood  over  that  the  Appellant,  with  the 
advice  of  his  counsel,  might  consider  whether  he 
should  accept  the  Respondent's  undertaking.  But  it 
was  afterwards  ascertained,  tliat  the  Respondent 
having  assigned  his  interest  and  estate  in  the  land| 
had  deprived  himself  of  the  power  of  confirming  the 

leases :  whereupon  the  cause  was  again  brought  OQ 
for  argument : — 

The  Lord  Chancellor  said — that  if  it  were  neces- 
sary to  decide  the  general  principle,  although  he 
was  inclined  to  think  that  the  Appellant  had  a  title, 
he  should  take  much  time  for  consideration  :  but  that 
the  case  was  special,  as  the  Respondent  had  the 
power  to  confirm,  or  to  disturb  the  leases,  and  that 
he  ought  not  to  take  the  fund  out  of  the  hands  of  the 
executor,  without  giving  indemnity  against  any 
action  which  might  be  brought  by  the  tenants,  in 
case  of  eviction,  on  which  special  ground  he  should 
advise  the  House  to  reverse  the  decree. 
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1827.       .    7%^  JSarl  of  Eldon. — ^In  this  case,  vthidi  has 
*;;!J]^     stood  over  for  judgment,   the  residue  of  personal 


EOMoirr 


estate  is  demanded  by  ^e  Respondent,  who  has  the 
*j* ^'^^'vm  P^^^^  ^  rescind  the  leases  granted  by  the  testator ; 
and  if  he  should  do  so,  the  Appellant,  as  executor  of 
the  lessor,  will  be  liable  in  damages  to  the  extent  of 
assets  received  by  him.  Under  these  circumstances^ 
the  judgment,  which,  in  substance,  I  propose,  is,  that 
the  Appellant,  upon  having  indenmity  from  the 
Respondent  against  the  disturbance  of  the  leases, 
should  pay  over  the  residue  of  the  personalty. 


9  Jane^  1S27.  The  Lords  declare,  that  before  the  residue  of  the  testator's 
personal  estate  shall  be  paid  to  the  Respondent,  the  Earl  of 
Egmont,  or  his  assigns,  the  said  Earl  of  Egmont  ought  either  to 
confirm,  or  in  case  he  is  unable  to  confirm  by  his  own  act,  to 
procure  to  be  con^rmed,  the  said  Leases  granted  by  the  said 
testator,  not  in  conformity  with  his  powers,  or  otherwise  give  a 
satisfactory  indemnity  to  the  Appellant,  against  any  claims 
which  might  be  made  against  him,  in  respect  of  the  said  leases, 
and  all  costs,  charges,  damages,  and  expenses,  which,  the 
Appellant  might  incur,  or  be  subjected  to  in  respect  thereof: 
And  it  is  further  ordered,  that  the  cause  be  remitted  back  to  the 
Court  of  Chancery,  to  proceed  therein,  as  shall  be  just  and  in 
fKmfonoity  with  this  declaration. 
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1S27. 


IRELAND. 

(court  of  chancery.) 


Henry  Croker,  and  others 
Richard  Martin,  and  others  - 


-  Appellants. 

-  Respondents. 


H.  R.y  beiDg  possessed  of  a  leasehold  estate,  by  a  gratuitous 
deed  in  1731,  limited  the  term  to  himself  for  life,  with  remain*- 
der  to  his  son  R.  R.,  quohi  in  tail. 
In  1739,  upon  the  marriage  of  R.  R.,  then  an  in&nt,  a  deed,  to 
which  he  was  a  party,  was  executed,  whereby  the  term,  the 
subject  of  the  former  settlement,  was  limited  in  trust  to  pro- 
vide annuities  to  R.  R.  and  his  wife,  till  1742;  and  until  that  time, 
and  subject  thereto,  to  permit  H,  R.  to  receive  the  rents,  and  then 
to  raise  1,200/.  for  the  use  of  H.  R. ;  and  from  1742,  to  permit 
R.  R.  to  receive  the  rents,  subject  to  the  charges,  and  after  the 
deaths  of  H.  R.,  R.  R.,  and  H.  R.,  in  trust  for  the  sons  of  the 
marriage,  as  R.  R.  should  appoint,  &c.  with  divers  limitations 
over  in  trust  to  raise  portions,  &c. ;  and  in  case  there  should  be 
no  sons  of  the  marriage,  or  by  any  future  wife,  &c.  that  the 
term  should  revert  to  H.  R.,  his  executors,  &c. ;  and  H.  R. 
by  the  deed  covenanted  to  provide  for  R.  R.,  his  wife,  and 
children,  board  and  lodging  until  1742,  and  at  that  time  to 
pay  R.  R.,  his  executors,  &c.,  300/.  in  money  or  stock,  &c. 
This  deed  was  executed  and  acted  upon  by  all  the  parties. 
R.  R.  came  of  age  in  1741,  and  died  without  issue  male. 
In  1743,  H.  R.  made  an  appointment  under  a  power  in  the  deed 
of  1731.     By  his  will  also  reciting  and  executing  a  power  in 
the  deed  of  1731,  and  without  noticing  the  limitation  of  the 
deed  of  1739,  he  gave  to  his  daughters  A.  and  B.,  under  whom 
the  Appellants  claimed  the  residue  of  his  personal  estate. 
Held  in  the  Court  below,  and  on  appeal  that  the  term  did  not  pass 
as  part  of  the  residue,  but  vested  in  R.  R.  by  operation  of  the 
deed  of  1731,  or  by  operation  of  the  deed  of  1739,  vested  in  H.  R., 
subject  to  the  trusts  of  the  deed  of  1731,  in  favour  of  R.  R. 
Held  also  that  it  was  not  a  case  of  election,  as  R.  R.  had  no  power 
to  reject  the  whole  of  the  deed  of  1739. 
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By  a  deed  dated  the  iStli  of  May,  1731,  and  made 
between  Hodder  Roberts,  of  the  one  part,  and  John 
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Watkins,  Michael  Roberts,  and  the  Reverend  Randall 
Roberts,  of  the  other  part,  after  reciting  that  Hodder 
Roberts  had  received  as  a  marriage  portion  with  his 
wife  Jane,  lately  deceased,  800/.,  and  that  he  had 
eight  children,  and  was  desirous  to  make  a  provision 
for  each  of  them,  by  conveying  the  lands  thereinafter 
mentioned  to  the  several  nses,  trusts,  and  purposes, 
and  subject  to  the  several  powers  thereinafter  ooo- 
tained,  it  was  witnessed,  that  out  of  his  fatherly  BSec- 
tion  for  his  said  children,  and  in  consideration  of  the 
said  sum  of  800/.,  he  gave,  granted,  &c.,  unto  the 
said  John  Watkins,  &c.,  all  the  lands  of  Bridge- 
town, Grange,  Clonmore,  and  various  other  leasehold 
estates  therein  described,  to  hold,  &c,,  to  the  several 
uses,  &c. :  that  is  to  say,  as  to  Bridgetown  and  Clon- 
more upon  trust,  to  permit  Hodder  Roberts  to  hold 
the  said  lands,  and  receive  the  rents  and  profits  therecrf* 
during  his  life;  and  after  the  decease  oi  Hodder 
Roberts,  to  stand  possessed  of  the  said  lands  to  the 
use  of  Randall  Roberts,  eldest  son  of  Hodder  Roberts, 
his  executors,  administrators,  and  assigns,  subject  to 
the  entire  yearly  rent  payable  out  of  the  said  lands, 
together  with  the  lands  of  Grange,  unto  Francis 
Hodder,  with  remainder  to  Watkins,  second  son  of 
Hodder  Roberts,  and  several  limitations  over,  if  Ran- 
dall Roberts  should  die  without  issue  male  of  his  body 
before  he  should  attain  the  age  of  twenty-one  years, 
and  also  subject  to  a  power  for  Hodder  Roberts,  by 
any  deed  or  writing,  or  by  his  will,  to  be  attested  by 
two  or  more  witnesses,  to  charge  the  said  lands  with 
any  simi  of  money  not  exceeding  in  the  whole  the 
sum  of  2,000/.  sterling,  to  be  raised  out  of  the  r^its, 
&c.,  or  by  mortgage,  &c.,  and  to  be  paid  to  his 
daughters  by  Jane  Roberts,  at  such  times  and  in  such 
proportions,  and  witli  such  interest  as  he  should  direct 
and  appoint,  &c. ;  and  it  was  also  provided,  that  it  should 
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be  lawful  for  him  to  make  leases  of  all  or  any  part  of       ^^27. 
the  said  lands  for  any  term  whatsoever,  so  as  two-*      ^rokkr 
thirds  of  the  most  improved  yearly  rent  should  be      ^Vi» 
reserved.  Md«Ui«i. 

This  deed  was  roistered  on  the  23d  of  November, 
1736. 

By  an  indenture,  dated  the  29th  of  December,  1739, 
and  made  between  Hodder  Roberts  of  the  first  part ; 
Randall  Roberts,  the  eldest  son  of  Hodder  Roberts, 
of  the  second  part;    John  Watkins  and  Matthias 
&nith,  of  the  third  part ;  Catherine  Kift,  widow,  of 
the  fourth  part;  and  Mary  Kift,  spinster,  daughter 
of  Catherine  Kift,  of  the  fifth  part ;  after  reciting  that 
Francis  Hodder,  by  indenture  of  lease,  bearing  date 
the  1st  of  May,  1724,  demised  unto  Hodder  Roberts, 
the  town  and  lands  of  Bridgetown  and  Grange,  to 
hold,  &c.,  for  the  term  of  982  years  and  a  half,  at  the 
rent  of  200/. :  And  also,  that  a  marriage  was  intend- 
ed to  be  shortly  thereafter  solemnized  between  Randall 
Roberts  and  Mary  Kift;    It  was  wrrNBSSED,  that 
Hodder  Roberts,  in  consideration  of  the  marriage, 
and  for  the  preferment  of  his  son,  and  in  consideration 
of  the  sum  ol  1,000/.,  the  marriage  portion  of  Mary 
Kift,  which   she  was  entitled  to  by  the  will  of  her 
&tlier,  which  sum  was  to  be  paid  to  Hodder  Roberts, 
and  for  settling  and  securing  a  jointure  of  100/.  per 
annum  unto  ^Mary  Kift,  during  her  life,  in  case  she         .^^ 
should  survive  Randall  Roberts,  and  for  making  some 
provision  of  maintenance  for  Randall  and  Mary,  and 
the  issue  of  the  marriage,  Hodder  Roberts  granted,  &c., 
to  John  Watkins  and  Matthias  Smith,  their  executors 
and  administrators,  those  parts  of  ^e  lands  of  Bridge* 
town,  which  were  thereinafter  described,  amounting  to 
798  acres,  to  hold,  &c.,  for  all  the  remainder  of  the  term 
of  982  years,  then  unexpired  of  the  lease,  at  the  yearly 
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rent  of  200/.  sterling,  payable  to  the  heirs  and  aasigng 
of  Francis  Hodder ;  and  it  was  thereby  declared,  that 
the  said  lands  were  granted  upon  trust  for  Hodder 
Roberts,  &c.,  until  the  marriage,  and  after  the  solem- 
nization thereof,  to  the  intent  that  Randall  Roberts, 
and  his  assigns,  should  yearly  receive  out  of  the  said 
lands  an  annuity  of  100/  until  the  1st  of  May,  1T42; 
and  upon  trust  to  permit  Hodder  Roberts,  and  his  as- 
signs, to  receive  the  rents  of  the  said  lands,  sulg'ect  to 
the  annuity  of  100/.  to  Randall  Roberts,  and  also  sub- 
ject to  the  like  annuity  of  100/.  to  Mary  Kift^  in  case 
Randall  Roberts  should  die  before  the  1st  of  May, 
1742  :    And  upon  further  trust,   that  the  trustees 
should^  out  of  the  profits  of  the  said  lands  by  sale  or 
mortgage,  or  otherwise,  raise  1,200/.  for  the  use  of 
Hodder  Roberts,  his  executors,  &c.,  and  to  be  paid 
on  the  1st  of  May,   1744,  with  interest,  &c. ;  and 
upon  further  trust,  from  the  1st  of  May,  1742,  to 
permit  Randall  Roberts  and  his  assigns,  to  receive 
the  rents  of  the  said  lands,  charged  as  aforesaid: 
And  upon  further  trust,  that  after  the  death  of  Randall 
Roberts  and  Hodder  Roberts,  the  trustees  should, 
subject  to  the  said  several  charges  and  payments,  per^ 
mit  such  of  the  son  or  sons  of  Randall  Roberts  on  the 
body  of  Mary  his  intended  wife  to  be  begotten,  to  hold 
the  said  lands,  in  such  manner  and  form  as  Randall 
Roberts  should  direct  and  appoint ;  and  for  want  d 
such  direction  and  appointment,  then  that  the  lands 
should  go  to  such  son  or  sons  equally,  with  divers 
limitations  over  in  case  there  should  be  no  sons  in 
trust,  to  raise  portions  for  daughters  of  the  marriage, 
and  to  sons  of  any  future  marriage  of  Randall  Roberts, 
according  to  his  appointment,  and  in  de&ult,  &c.,  for 
raising  portions  for  the  daughters  of  any  such  future 
marriage ;  and  upon  further  trust,  that  inunediately 
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alter  the  said  portions  should  be  raised,  or  if  there 
should  happen  to  be  no  such  daughter  by  any  such 
after  taken  wife,  then  that  the  said  thereby  granted 
lands  and  premises  should,  for  and  during  the  residue 
and  remainder  of  the  said  term,  revert  to  Hodder 
Roberts,  his  executors,  administrators,  and  assigns ; 
and  upon  farther  trust,  that  in  case  Randall  Roberts 
should  die  without  any  son  or  sons,  or  issue  male  by 
Mary  Kift,  or  any  after  taken  wife,  and  should  leave 
one  or  more  daughter  or  daughters,  the  trustees 
should  raise  1,600/.  for  the  portion  or  portions  of  such 
daughter  or  daughters,  with  interest  at  five  pounds 
per  cent, ;  and  Hodder  Roberts  covenanted  to  pro- 
vide Randall  Roberts,  and  his  wife  and  their  children, 
board  and  lodging;  and  on  the  1st  day  of  May, 
1742,  to  pay  to  Randall  Roberts,  his  executors,  ad- 
ministrators, or  assigns,  300/.  sterling,  or  in  lieu 
thereof  to  deliver  cattle  of  that  value,  and  also  as 
many  cattle  as  should  be  sufficient  to  stock  certain 
lands  then  in  the  possession  of  Hodder  Roberts. 

This  deed  was  registered  on  the  28th  of  January, 
1T40,  and  the  marriage  between  Randall  Roberts 
and  Mary  Kift  having  been  shortly  after  solemnized, 
they  Uved  with  Hodder  Roberts,  according  to  the 
provisions  of  the  deed,  till  1742 ;  Randall  Roberts  re- 
ceiving the  annuity  of  100/.  during  diat  period.  He 
attained  his  age  of  twenty-one  on  the  20th  of  February, 
1741.  On  the  Istof  May,  1742,  Randall  Roberts  took 
possession  of  the  knds,  and  received  from  Hodder  Ro- 
berts 300/.  in  cash,  and  stock  according  to  the  pro- 
visions of  the  deed  of  1739,  and  signed  a  receipt  to 
that  effect,  which  was  indorsed  on  the  deed.  By  a 
deed  dated  the  8th  of  June,  1743,  to  which  Randall 
Roberts  was  a  party,  Martha  and  Elizabeth,  the  sis- 
ters of  Randall  Roberts,  having,  under  the  grant  of 
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1827.      their  father,  a  charge  upon  the  lands  compriBed  m 

^^^]|^    the  settlement  of  1T39,  released  their  claims  and  coo- 

..r^«     finned  the  deed  of  settlement    Randall  Roberts  afao 

and  oOierB.   entered  into  divers  agreements  for  granting  leases  of 

the  lands  comprised  in  the  settlement  of  1739,  and 

upon  bills  fil^  to  compel  the  execution  of  those 

leases  respectively,  in  his  answers  recognised  the  deed 

of  1139. 

Upon  a  marriage  between  William  Freeman  and 
Elizabeth,  daughter  of  Hodder  Roberts,  by  indenture, 
dated  the  14th  of  October,  1T43,  Hodder  Roberts 
demised  the  lands  of  Clonmore,  and  the  other  lands 
of  Bridgetown  not  included  in  the  settlement  of  1T38, 
to  Mr.  Freeman,  for  the  term  of  960  years,  at  the 
yearly  rent  of  88/. ;  being,  according  to  the  power  re- 
served to  him  by  the  settlement  of  1T31,  more  than 
two  thirds  of  the  real  value  oi  the  premises. 

By  a  deed  dated  the  16th  of  October,  1T43,  after 
reciting  among  other  things  the  settlement  of  the  19th 
of  May,  1731,  and  the  power  thereby  reserved  to 
Hodder  Roberts  to  chai^  the  lands  of  Clonmore, 
and  the  other  lands  of  Bridg^x>wn,  with  any  sum  of 
money  not  exceeding  in  the  whole  the  sum  of  2,000/. ; 
and  that  Hodder  Roberts,  on  the  marriage  of  Randall 
Roberts,  by  indenture,  bearing  date  the  29th  of  De- 
cember,  1739,  conveyed  to  John  Watkins  and  Mat- 
thias Smith,  as  trustees  therein  mentioned,  798  acres 
of  the  lands  of  Bridgetown,  and  excepted  out  of  such 
conveyance  all  the  residue  of  the  lands  of  Bridgetown, 
to  the  intent  tliat  Hodder  Roberts  might  charge  the 
residue  of  the  said  lands  with  such  part  of  the  sum 
of  2,000/.  as  he  should  think  proper,  as  a  provision 
for  his  daughters ;  and  reciting  tliat  on  the  marriage 
of  his  daughter  Elizabeth  with  William  Freeman, 
he  agreed  to  give  as  a  man-iage  portion  with  his 
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daughter  the  sum  of  600/.  sterling,  and  that  the 
same  should  be  charged  on  the  said  lands ;  it  was 
witnessed,  that  in  consideration  of  the  marriage,  and 
in  execution  of  the  agreement,  and  by  virtue  of  the 
power  so  reserved  to  him,  Hodder  Roberts  granted, 
&c.  the  lands  demised,  as  aforesaid,  to  William  Free- 
man, to  trustees,  subject  to  redemption  upon  payment 
of  the  sum  of  600/.  by  Hodder  Roberts,  &c. 

A  deed  similar  in  effect  was  executed  on  the  mar- 
riage of  Martha,  another  daughter  of  Hodder  Roberts, 
with  William  Verling. 

By  a  deed  dated  the  6th  of  June,  1743,  Hodder 
Roberts  conveyed  to  his  son  Watkins  his  own  life- 
interest  in  the  premises  to  which  Watkins  was  entitled 
in  remainder  under  the  settlement  of  1731,  and  pro- 
cured the  concurrence  of  the  surviving  trustees  in  the 
deed  of  the  19th  of  May,  1731. 

In  the  year  1747  Hodder  Roberts  died. 

By  his  will,  dated  tlie  4th  of  March,  1747,  he  re- 
cited and  executed  the  power  reserved  to  liim  by  the 
deed  of  19  th  of  May,  1731,  of  charging  800/.  upon 
certain  lands  therein  mentioned,  and  he  specifically 
bequeathed  the  lands  of  Clonmore  and  Paul,  otherwise 
Coolrahaderig,  (being  the  lands  of  Bridgetown  ex- 
cepted out  of  or  not  included  in  the  settlement  of 
1739,)  to  his  two  daughters,  Arabella  and  Harriet, 
subject  to  the  mortgage  for  600/.,  and  he  bequeathed 
to  his  wife  Catharine  all  his  household  goods,  linen, 
and  plate,  then  in  the  city  of  Cork,  and  the  residue  of 
his  personal  fortune,  to  his  said  two  daughters,  equally 
to  be  divided  between  them. 

In  December,  1748,  Randall  Roberts  filed  a  bill  to 
set  aside  the  deed  of  1743,  claiming  the  lands  of 
Clonmore  and  Paul  as  part  of  the  lands  settled  on  him 
by  the  deed  of  the  19th  of  May,  1731.    Answers  to 
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1827.      this  bill  were  put  in,  and  witnesses  were  examined, 
cftoKB&     but  what  was  finally  done  in  the  cause  did  not  appear. 

In  May,  1764,  the  trustees  of  the  setU^nent  of  the 
29th  of  December,  1739,  mortgaged  die  lands  com- 
prised therein,  to  Richard  Bradshaw,  for  1,200/,,  in 
which  mortgage  Randall  Roberts  joined,  and  the 
mortgage  money  was  applied  in  payment  of  1,200/. 
remaining  due  upon  an  old  mortgage  affecting^  those 
lands  in  common  with  other  lands  of  Hodder  Roberts. 
The  1,200/.  in  the  above  deed  mentioned,  was  the 
reffldue  then  remaining  due  of  a  sum  of  2,100/.,  for 
which  the  lands  of  Bridg^x>wn,  together  with  other 
lands,  had  been  mortgaged  by  deed,  bearing  date  the 
21st  of  August,  1716,  by  Randall  Roberts,  the  father 
of  Hodder  Roberts,  to  one  Ralph  Westrop,  whose 
representatives  received  the  1,200/. 

Randall  Roberts  having  a  daughter,  named  Ca- 
therine, an  only  child,  a  marriage  took  place  betweeo 
her  and  the  Respondent  Richard  Martin,  in  the  year 
1773,  previous  to  which  articles  were  entered  into, 
dated  the  2d  of  January,  1773,  by  which  Randall  Ro- 
berts granted  to  trustees  an  annuity  of  300/.  a  year 
for  five  years,  commencing  the  Ist  of  May,  1776,  to 
be  issuing  out  of  certain  parts  of  the  lands  of  Bridge- 
town, and  another  of  300/,  a  year  for  five  years,  com- 
mencing the  1st  of  May,  1784,  out  of  the  same  lands, 
as  the  portion  of  the  said  Catherine,  with  clauses  of 
distress  and  entry. 

In  the  year  1777  Randall  Roberts  having  neglected 
to  pay  the  annuity  and  the  head  r^it  of  200/.,  and 
the  landlord  having  threatened  an  ejectment,  the  Re- 
spondent Richard  Martin,  (after  paying  300/,  head- 
rent,  to  prevent  the  ejectment,)  filed  his  bill  in  the 
Court  of  Chancery,  in  Ireland,  in  which  he  obtained 
a  decree  for  an  account  of  what  was  due  to  him,  and 
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uhimately  a  final  deoiee  for  payment  of  the  amount,      l^^- 
together  with  his  costs.  crok 

By  deed  dated  the  29th  of  September,  1786,  Ran- 
dall Roberts  assigned  to  the  Respondent  Richard 
Martin,  a  part  of  the  lands  of  Bridgetown,  called  the 
West  Inches,  for  a  term  of  four  hundred  years,  at 
129/.  rent,  in  satisfaction  of  2,193/.,  part  of  the  mo- 
ney reported  due  to  the  Respondent* 

By  indenture  bearing  date  the  25th  of  October, 
1788,  after  reciting  that  1,651/.  4^.  Sd.  would  be  due 
to  the  Respondent  Richard  Martin,  on  the  1st  of  May, 
then  next,  in  consideration  of  the  same  being  re- 
mitted, and  of  360/.  then  paid  by  Richard  Mar- 
tin, &c.  Randall  Roberts  assigned  all  the  town  and 
lands  of  Bridgetown,  not  already  sold,  to  the  Re- 
spondent Martin,  to  trustees,  to  the  use  of  himself 
for  life,  with  remainder,  subject  to  some  »nall  charges, 
to  the  Respondent  Richard  Martin  for  life,  with  re- 
mainder to  Catherine  his  wife,  for  life,  and  after 
her  death,  to  their  only  child,  Mary  Martin,  her 
executors,  administrators,  and  assigns. 

In  the  year  1795  Mary  Martin  intermarried  with 
John  Southcote  Mansei^h ;  previous  to  which  articles 
were  executed,  dated  eth  of  January,  1795,  whereby 
the  Respondent  Richard  Martin  and  Catherine  his 
wife  assigned  the  lands  of  Bridgetown  to  trustees, 
discharged  from  their  life  interest,  and  the  Re- 
spondent Richard  Martin  also  gave  up  100/.  14^.  3d. 
a  year  of  the  rent  of  West  Inches,  to  the  use  of 
John  Southcote  Mansergh  and  Mary  his  wife,  and 
the  issue  of  the  marriage,  and  in  consideration  of  that 
settlement  lands  were  at  the  same  time  conveyed  by 
John  Southcote  Mansergh  and  his  fiither  to  the  same 
uses. 

On  the  15th  of  June,  1795,  Randall  Roberts  died; 
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18S7.  whereupon  John  Southcote  Mansei^  and  Mary  hk 
wife  entered  into  possession  of  the  lands  of  Bridge- 
town. 

In  Hilary  term,  1796,  John  and  Mary  Mansergh, 
then  lately  b^re  come  of  age,  levied  a  fine  of  the 
lands  of  Bridgetown,  to  the  use  of  the  articles  of  the 
6th  df  January,  1T96. 

In  February,  1T96,  the  Appellants,  Henry  Croker 
and  Harriet  Jane  his  wife,  and  Watkins  William  Ver- 
ling,  filed  their  original  bill  in  this  cause,  in  the 
Court  of  Chancery,  in  Ireland,  which  was  afterwards 
amended,  whereby  they  claimed  all  the  lands  com- 
prised in  the  settlement  of  the  29th  of  December, 
1T39,  as  having  passed  under  the  residuary  clause 
contained  in  the  will  of  Hodder  Roberts,  to  his 
daughters  Arabella  and  Harriet  Roberts,  under  whom 
the  Appellants  set  up  a  title. 

To  this  bill  the  Respondents  put  in  their  answere 
in  the  month  of  December,  1796,  but  no  proceedings 
were  taken  by  the  Appellants  in  the  cause  (except 
amending  their  bill  in  the  year  1797,)  until  the  year 
1805. 

In  1805  the  Appellants  moved  for  a  receiver,  but 
their  moti(Hi  was  refused,  with  costs. 

The  pn^ress  of  the  cause  having  been  delayed  by 
various  abatements,  in  February,  1816,  the  Appellants 
brought  their  cause  to  a  hearing.  The  Appellants  con- 
tended that  Randall  Roberts,  under  the  deed  of  1739, 
took  a  more  beneficial  interest  than  under  the  settle- 
ment of  1731,  and  that  he  had  accepted  the  latter 
provision  after  he  came  of  age,  in  lieu  of  the  fi)rmer ; 
and  in  support  of  that  allegati(Hi,  they  insisted  upon 
several  answers  put  in  by  Randall  Roberts  to  bills 
filed  against  him,  one  of  them  by  Wrottesley  de  la 
Rue,  another  by  one  John  Mannsell,  and  another  by 
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Alice  Widenham,  whereby  he  set  up  the  strict  limi- 
tations and  leasing  powers  comprised  in  the  deed  of 
29th  of  DecemW,  ITS 9,  in  bar  of  executing  certain 
leases  which  were  claimed  from  him  by  the  Plaintiffs 
in  those  suits. 

After  a  full  aigument  which  lasted  for  several  days, 
the  L(»^  Chancellor  of  Ireland  dismissed  the  Appel- 
lants' bill  without  costs. 

The  appeal  was  presented  against  this  decree  by 
parties  claiming  under  Arabella  and  Harriet,  the 
daughters  of  Hodder  Roberts.* 


1827. 


For  the  Appellants — Mr.  Shadwell  and  Mr. 
Phillimore. 

For  the  Respondents. — Mr.  Home  and  Mr. 
Sugden. 

For  the  Appellants  it  was  argued,  that  although  by 
the  voluntary  settlement  of  1731,  Randall  Roberts 
was  entitled  on  arriving  at  the  age  of  twenty-one,  to 
the  absolute  interest  in  these  lands,  subject  to  his 
father's  life  estate,  yet  having  by  the  deed  of  1139 
entered  into  a  new  arrangement,  whereby  his  father 
gave  up  his  life  estate  and  other  considerable  benefits 
to  Randall  Roberts,  and  the  ultimate  reversion  had 
been  by  that  deed  expressly  Umited  to  Hodder  Ro- 
berts, the  father,  his  executors,  administrators,  and 
assigns,  Hodder  Roberts  thereby  became  a  purchaser 

*  After  the  decree  aad  before  presenting  the  appeal,  John 
Southcote  Mansergh  died,  having  made  his  wiU  in  March,  1817  ; 
whereby,  in  pursuance  of  the  powers  rested  in  him  by  bis  mar- 
riage settlement,  he  appointed  th«  lands  of  Bridgetown  as  a 
provision  for  his  second  son,  the  Respondent,  Charles  Garden 
Mansergh,  an  infant,  subject  to  a  charge  of  1,020/.  with  which  he 
encumbered  the  same  for  his  two  daughters^  the  Respondents, 
Catherine  (since  become  the  wife  of  George  Walker,)  and  Mary 
Martin  Mansergh,  an  infant. 
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for  full  and  valuable  consideration  of  that  reversion ; 
and  Randall  Roberts  having,  when  he  came  of  age, 
taken  all  the  benefit  provided  for  him  by  that  deed, 
and  so  frequently  and  deliberately  recognised  and 
confirmed  it,  it  was  not  in  his  power  to  resort  to  any 
title  under  the  deed  of  1131,  and  any  attempt  to  do 
so  was  a  manifest  fraud  on  Hodder  Roberts  and  those 
who  claimed  title  under  his  will  to  this  reversion,  as 
limited  to  him  by  the  deed  of  1T39  :  that  it  was  in- 
cumbent on  Randall  Roberts,  on  attaining  his  age  of 
twenty-one  years,  to  elect  between  the  settlement  of 
1T39  and  the  voluntary  deed  of  1731,  and  either  to 
ratify  the  settlement  of  1739,  or  to  abandon  it  and 
the  benefit  he  was  enjoying  under  it ;  and  that  he  so 
did,  or  must  in  equity  have  been  presumed  so  to  have 
done,  because  he  took  possession  of  his  Other's  life 
estate,  and  received  the  sum  of  300/.,  neither  of 
whicli  he  would  have  been  entitled  to  if  he  had  in- 
sisted on  a  title  under  the  deed  of  1731,  in  opposition 
to  that  of  1739  ;  and  therefore  the  Appellants  insisted 
that  Randall  Roberts  and  all  persons  deriving  title 
under  him  with  notice,  are  bound  to  give  full  effect  to 
that  deed  in  all  its  parts,  and  consequently  to  the  ul- 
timate limitation  to  Hodder  Roberts,  his  executors, 
administrators  and  assigns,  under  which  the  Appel- 
lants derive  their  title. 

For  the  Respondent. 

The  deed  of  1 739,  though  competent  to  supersede 
that  of  1731,  so  far  as  the  considerations  of  the  portion 
and  maniage  extend,  is,  as  to  the  ultimate  limitation  to 
Hodder  and  his  representatives,  a  voluntary  deed,  pos- 
terior in  time  and  operation  to  that  of  1731 ;  it  is  as 
if  Hodder  had  then  mortgaged  the  estate  for  a  sum  of 
money,  and  that  by  the  terms  of  the  deed  the  equity  of 
redemption  had  been  limited  to  him.  The  ultimate 
limitation  in  the  deed  of  1739,  on  default  of  male  issue 
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of  Randall  Roberts,  is  merely  that  the  premises  should 
go  and  revert  back  to  Hodder  Roberts,  his  execu- 
tors, administrators,  and  assigns ;  words  which  import 
not  any  new  provision  or  stipulation  for  his  benefit, 
but  simply  a  declaration  that  in  that  event  (all  that 
was  then  contracted  for  being  done  and  satisfied,) 
the  premises  should  stand  as  if  the  deed  of  1*739  had 
never  been  executed,  whereby,  according  to  the  strict 
terms  used,  they  must  vest  in  Randall  Roberts,  he 
having  been,  imder  the  deed  of  1731,  the  assignee  of 
his  father.  It  would  be  strange  to  give  any  other 
construction  to  such  a  clause  in  the  deed  of  1739,  in 
which  the  only  party  interested  under  die  deed  of 
1731,  was  a  minor,  and  could  not  contract,  in  which 
the  deed  of  1731  is  not  recited,  and  in  which  the 
family  of  the  wife,  the  only  parties  contracting  with 
Hodder  Roberts,  had  no  estate  in  the  premises  in 
question,  nor  power  of  giving  the  ultimate  right  to 
him,  and  in  which  the  words  used  shew  that  they  in- 
tended only  to  leave  that  right  untouched,  and  as 
they  found  it.  That  this  was  the  understanding  of  the 
parties  appears  from  the  several  acts  above  referred 
to,  and  particularly  from  the  recitals  in  the  deed  of 
1743,  and  the  terms  of  Hodder  s  will,  which,  if  they 
are  in  law  sufficient  to  convey  this  reversion,  are 
such  as  to  shew  that  it  was  not  in  his  contemplation. 
If  the  import  of  the  deed  of  1739  was,  that  tlie 
ultimate  remainder  should  vest  in  Hodder  Roberts, 
that  deed  could  have  no  such  effect,  the  only  party 
thereto  who  was  competent  to  convey  such  remain- 
der being  a  minor,  incapable  by  law  of  doing  so; 
nor  were  there  in  the  deed  any  words  of  conveyance 
from  him ;  and  if  it  be  said  diat  at  his  full  age  he 
elected  to  take  under  that  deed  present  maintenance, 
4nd  therefore  cannot  contest  any  part  of  it ;  the  an- 
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1^7.  g^er  is,  that  as  to  such  maintenance  he  had  no  elec* 

oROKBR  tion,  it  was  created  by  a  omtraet  betwe^i  his  father 

MARTfir,  <^^  ^^^  fiunily  of  his  wife.    They  had  paid  the  for- 

andothera.  f^^j^jj^  which  purchased  it;  and  though  the  husband 

had  the  power  to  squander  or  part  with  it,  yet  his 
fiither  could  not  call  on  him  to  make  an  election  to 
that  effect,  and  consequently  cannot  found  any  right 
on  his  having  omitted  to  do  so.  A  wife  is  interested 
in  the  presait  maintenance  of  her  husband,  and  shall 
not  by  such  means  be  deprived  of  the  bendfit  of  it 
It  would  be  a  fraud  on  her  and  her  family  if  the  la- 
ther  had  required  him  to  relinquish  his  present  main- 
tenance, under  the  coercion  of  facts  arising  out  of  tlie 
deed  of  1T31,  which  was  known  to  the  fiither  at  the 
time  of  the  marriage,  and  not  disclosed  by  him  to  the 
wife  or  her  fiimily. 

But  the  answers  of  Randall  to  bills  filed  by  tenants 
have  been  relied  on.  These  answers  alleged  no  elec- 
tion. They  merely  stated  the  deed  of  1738  as  it  was, 
and  submitted  the  effect  to  the  Court,  which  decreed 
against  him  as  entitled  to  the  ultimate  remainder, 
thereby  negativing  the  inference  now  sought  to  be 
drawn  from  those  causes.  It  cannot  be  conceived 
that  he  meant  to  make  such  election  then,  when  he 
had  been  so  many  years  married,  and  had  no  son  to 
take  benefit  fit)m  the  deed  of  1739,  to  the  injury  of 
his  daughter,  the  first  and  natural  object  of  his  affec- 
tion ;  such  answers  do  not  afford  any  evidence  of  an 
antecedent  election,  and  the  decrees  made  thereon 
are  strong  evidence  to  the  contrary. 


2d  July.  yj^  i^j  Chai^ceUor.— This  case  arises  out  of 
deeds  executed  at  a  very  considerabfe  distance  of 
time.  Various  proceedings  have  been  had  ia  the 
Court  of  Chancery  in  Ireland,  and  at  length  the  cause 
was  heard  before  the  Lord  Chancellor  of  Ireland,  in 
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the  year  1816,  when  the  bill  was  dismissed,  but  with- 
out costs.  About  two  years  afterwards,  namely,  in 
the  year  1818,  the  Plaintiffs  appealed  to  this  House. 
The  circumstance  of  there  being  so  many  parties 
upon  the  record  has  occasioned  considerable  delay,  in 
consequence  of  the  deaths  of  some  of  those  parties 
during  the  pendency  of  the  proceeding,  and  the 
necessity  of  reviving  the  suit. 

The  case  arose  out  of  two  deeds,  one  executed  in 
the  year  1T31,  and  the  other  executed  in  the  year 
1T39.  A  person  of  the  name  of  Hodder  Robots 
was  possessed  of  a  very  long  term  in  certain  lands  in 
Ireland.  By  the  deed  of  1731  he  settled  the  term 
up(m  himsdf  for  life,  with  remainder  to  his  eldest 
son,  Randall  Roberts,  his  executors,  administrators, 
and  assigns,  and  in  the  event  of  Randall  Roberts 
dying  without  male  issue  under  twenty-one  years  of 
age^  it  was  Umited  to  Watkins  Roberts,  the  second 
son,  and  so  on.  But  the  property  being  leasehold, 
vested  absolutely  in  the  first  tenant,  qtuisi  in  tail. 
This  was  a  purely  voluntary  settlement. 

There  was  afterwards,  in  the  year  1739,  another 
deed  executed  of  a  great  part  ci  the  same  property. 
That  was  executed  on  the  occasion  of  a  marriage 
being  in  contemplation  between  Randall  Roberts, 
who  was  a  party  to  the  former  deed,  and  Mary  Kift. 
The  settlement  was  made  in  consideration  of  that  mar- 
riage and  the  fortune  of  the  lady.  That  settlement, 
therefore,  was  made  for  a  valuable  consideration :  by 
that  settlement  an  estate  for  life  was  given  to  Randall 
Roberts— certain  interests  were  given  to  the  wife — 
interests  were  given  to  the  male  issue  of  Randall 
Roberts,  if  he  should  have  any,  and  there  was  power 
given  to  raise  portions  for  the  daughters  of  that  mar- 
riage.   That  marriage  took  effect.    Randall  Rdi^ts 
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1827.       however,  afterwards  died  without  leaving  any  mak 

ctLommm,     issae ;  portions  w^^  raised  for  the  daughters,  and 

^nm     there  was  an  end  of  the  limitations  under  the  deed 

aadotiMw.    Qf  1739.  But  there  was  a  provision  in  the  deed,  that 

after  all  the  limitations  should  be  satisfied,  the  estate 

should  rev^  to  Hodder  Roberts ;  and  the  question, 

and  the  only  question  in  the  cause  was,  whether  the 

estate  should  go  back  to  Hodder  Roberts,  he  taking 

a  new  estate  in  the  property,  or  whether  it  should  go 

back,  and  be  held  subject  to  the  trusts  of  the  volun- 

tary  settlement  of  the  year  1T31. 

The  Lord  Chancellor  of  Ireland  was  of  opinicm  that 
the  estate,  after  all  the  limitations  under  the  deed  of 
1739  were  satisfied  and  exhausted,  went  back,  and  was 
held  subject  to  the  trusts  of  the  former  deed  of  the 
year  1731 ;  and  I  should  submit  to  your  Lordships,  that 
the  opinion  of  the  Lord  Chancellor  of  Ireland  in  that 
respect  is  correct.  The  deed  of  1731  was  a  purdy 
voluntary  settlement,  binding  against  Hodder  Ro- 
berts, but  not  binding  against  a  purchaser  for  a  valu- 
able consideration.  The  deed  of  1739  was  granted 
for  a  valuable  consideration,  and  to  the  extent  there- 
fore of  the  limitations  under  that  deed  in  favour  of 
Randall  Roberts,  and  the  issue  of  the  marriage,  and 
the  parties  who  took  as  purchasers,  to  that  extent, 
the  deed  of  1739  would  prevail  over  the  deed  of  1731 ; 
but  it  would  not  prevail  over  the  deed  of  1731  any 
further,  and  therefore,  when  it  was  provided  by  an 
express  stipulation  in  the  deed  of  1739,  that  after  all 
the  interests  that  had  been  created  by  the  purchase, 
were  satisfied,  the  estate  should  revert  to  Hodder 
Roberts,  that  estate  would  be  held  by  Hodder  Ro* 
berts,  subject  to  the  trusts  of  the  voluntary  settlement 
of  1731,  which,  though  not  binding  as  against  a.pur^ 
chaser,  was  binding  against  him.     I  apprehend  the 
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Lord  Chancellor  of  Ireland,  tlierefore,  in  deciding 
that  the  estate  reverted  to  Hodder  Roberts,  subject  to 
the  trusts  of  the  settlement  of  1731,  decided  correctly 
and  properly. 

The  question  arose  out  of  the  will  of  Hodder  Ro- 
berts, by  which  Hodder  Roberts  had  in  general  terms 
disposed  of  all  the  residue  of  his  personal  property  to 
persons  under  whrati  the  present  Plaintiffs  claim.  If 
Hodder  Roberts  therefore  took  no  interest  or  estate 
by  virtue  of  the  deed  of  1139,  but  it  reverted  back  to 
him,  subject  to  the  trusts  of  the  settlement  of  1731, 
it  would  be  bound  by  the  provisions  of  that  deed, 
and  would  not  pass  to  the  Plaintiffs  under  the  resi- 
duary clause  in  the  will  to  which  I  have  adverted. 

It  is  perfectly  clear,  independently  of  the  construc- 
tion of  the  deeds  to  which  I  have  adverted,  and  the 
language  of  the  deeds,  that  Hodder  Roberts  never 
meant  that  the  deed  of  1731  should  be  rescinded  or 
altered,  except  to  the  extent  of  the  provisions  con- 
tained in  the  deed  of  1739,  with  reference  to  Randall 
Roberts  and  the  issue  of  his  marriage,  because  after 
the  deed  of  1739,  Hodder  Roberts,  over  and  over 
again,  recognised  the  existence  of-  the  deed  of  1731 , 
and  acted  according  to  its  provisions. 

In  the  year  1743,  which  was  four  years  after 
the  execution  of  the  deed  of  1739,  upon  the  mar- 
riage of  his  daughter  Martha,  with  a  person  of  the 
name  of  Verling,  in  the  settlement  made  upon  that 
occasion,  he  recited  the  deed  of  1731,  as  an  exist- 
ing deed,  referred  to  the  powers  in  that  deed,  and 
executed  a  power  conformably  to  the  provisions  of  the 
<deed  of  1731 ;  so  that  it  appears  not  only  that  the 
language  of  the  instrument  supports  the  judgment 
given  by  the  Lord  Chancellor  d  Ireland,  but  that  it 
.was  the  obvious  and  manifest  intention  of  Hodder 
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Robeils,  who  was  the  party  under  whom  the  present 
Plaintiffs  claim,  that  the  deed  of  1T31  should  be  an 
operative  deed,  and  that  it  should  be  broken  in  upon, 
only  to  the  extent  of  the  particular  interest  created 
by  the  deed  of  1739.  It  is  also  a  remarkable  circum- 
stance, that  no  mention  whatever  is  made  by  Hoddd* 
Roberts  in  his  will,  (although  that  will  is  suflSdently 
particular,)  of  the  supposed  interest  he  had  at  that 
time,  with  respect  to  that  property,  so  as  to  enable 
him  to  dispose  of  it.  The  language  of  the  instru- 
ment is  confirmed  by  the  obvious  intention  and  meaor 
iug  of  Hodder  Roberts,  and  that  tends  to  shew  that 
the  judgment  pronounced  by  the  Lord  Chancellw  of 
Ireland,  was  perfectly  correct. 

It  was  argued  for  the  Plaintiffs  that  Randall  Ro- 
berts, who  took  under  the  deed  of  lT31t  and  abo 
under  the  deed  of  1739,  oughts  after  he  came  of  age, 
to  liave  made  his  election  to  take  under  one  deed  or 
the  other ;  and  it  w  as  argued  that  in  fact  he  had  made 
his  election,  but  it  was  impossible  that  Randall  Ro- 
berts could  make  his  election,  he  was  not  the  only 
party  to  the  deed  of  1739,  there  were  other  parties 
to  that  deed ;  he  was  not  therefore  in  a  condition  to 
get  rid  of  the  obligation  and  renounce  the  provisions 
of  the  deed  of  1739  altogether,  and  take  under  the 
deed  of  1731,  because  th^  parties  to  the  marriage 
settlement  were  interested  in  the  preservation  of  the 
deed  of  1739,  and  therefore  it  was  impossible  he 
could  make  such  election. 

But  it  is  said  that  he  recognised  over  and  over 
again,  by  his  own  acts,  the  deed  of  1739,  long  after 
he  came  of  age.  It  is  true  he  did  recognise  by  his 
acts  the  provisions  of  that  deed,  because  they  were 
all  binding  and  opemtive  provisions :  they  were  pro* 
visions  made  for  a  valuable  consideration  under  his 
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marriage  settlement,  he  could  not  get  rid  of  those 
provisions ;  they  existed  in  conjunction  with  the  deed 
of  1731,  qualifying  that  deed,  but  not  extinguishing 
and  annihilating  that  deed,  pi-evailing  over  it  only  to  the 
extent  of  the  provisions  contained  in  that  deed ;  and 
therefore  this  recognition  of  the  deed  of  1739,  an 
operative  deed  which  he  could  not  get  rid  of,  is  no 
aigument  to  shew  that  he  or  his  descendants  are  not 
entitled  to  come  in  and  claim  under  the  deed  of  1731. 
The  arguments,  instead  of  shewing  that  the  judgment 
was  incoirect,  fail  altogether.  The  judgment  there- 
fore should  be  affirmed. 

In  disposing  of  the  original  bill,  in  the  Court  below, 
the  Lord  Chancellor  dismissed  it  without  cOsts ;  but  as 
the  parties  have  thought  fit  to  appeal  against  that 
decision,  I  would  propose  that  the  judgment  be 
affirmed,  with  100/.  costs. 


1827. 

CROKSm 

V, 
MARTIN 

aiid  othen. 


Judgment  affirmed,  with  100/.  costs. 


R  2 


682  CASES   IN  THE  HOUSE  OF  LORDS 

1827. 

LANCeriBLD  ^^^ 

ENGLAND. 


ALLKlf 

and  otbera. 


(court  of  king's  bench.) 

t 

Lancefibld    -     -    -    -    Plaintiff  in  Srror. 
Allen  and  others    •    -  -  Defendants  in  Error. 

In  a  declaration  bj  executors,  a  count  stating^  that  the  Defendant 
had  accounted  with  the  PlaintifF's  **  executors  as  aforesaid,** 
&c.,  vras  joined  with  counts,  stating  promises  to  the  testator: 
Held  not  a  misjoinder  of  action,  or  if  so  cured  by  verdict. 


The  Defendahts  in  Error  brought  an  action  against 
the  Plaintiff  in  Error,  for  goods  sold  and  delivered  to 
him  by  one  N.  G.,  deceased,  their  testator.  The 
declaration  in  all  the  counts  but  one,  stated  promises 
made  to  the  testator.  In  the  last  count,  the  Plaintiffs 
declared  that  J.  L.,  the  Plaintiff  in  Error,  **  had 
*'  accounted  with  them,  A.  and  C,  (the  Defendants 
"  in  Error)  executors  as  aforesaid,  of  and  concerning 
divers  sums  of  money  from  the  said  J.  L.,  to  the 
said  A.  and  C,  executors  as  aforesaid,  due  and 
owing,  and  in  arrear;  and  that  he,  J.  C,  upon  tliat 
account,  was  found  in  arrear  and  indebted  to  the  said 
A.  and  C,  executors  as  aforesaid,  in  the  further  sum 
of  150/.,  &c. 

This,  it  was  contended,  was  a  misjoinder  of  ac- 
tion, as  the  declaration  contained  counts  upon  pro- 
mises, alleged  lo  have  been  made  by  the  Plain- 
tiff in  Error  to  the  testator,  and  also  a  count  upon 
a  promise  alleged  to  have  been  made  by  the  Plain- 
tiff in  Error,  to  the  Defendants  in  Error,  in  their 
own  right,  and  not  as  executors ;  and  that  it  was 
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necessary  that  it  should  have  been  expressly  alleged, 
that  the  promise  was  made  to  them  as  executors. 

On  the  part  of  the  Defendants  in  Error,  it  was 
contended,  1.  That  the  action  being  brought  by  them, 
as  executors,  it  must  be  presumed,  with  reference 
to  the  other  counts  of  the  declaration,  that  the  last 
count  was  founded  on  an  account  stated  by  the  Plain- 
tiff in  Error,  with  the  Defendants  in  Error,  as  execu- 
tors of  N.  G. ;   and  that  the  promise  declared  on,  in 
that  count,  was  made  to  them  accordingly,  as  such  ex- 
ecutors.    2.  That  after  verdict,  it  must  be  presumed 
that  evidence  was  given  of  these  facts  at  the  trial, 
which  would  be  sufficient  to  support  the  j'udgment, 
and  that  the  objection  to  the  last  count  being  matter 
of  foiTO,  is  cured  by  the  verdict. 


1827. 


LANCEPIELO 

r. 
ALLElf 

and  others. 


The  judgment  was  affinned,  with  120/.  costs. 


»f 
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BBR1IAI< 

r. 
MARqvii  or 

DOMBCiJU 


IRELAND. 
(court  of  chancery.) 

David  da  Silva  Jochebed  Bernal, 

Esther  Bernal,    and    MiRYAMr  jafpoelloMtt 
Bernal,  Executor  and  Executrixes  f       ^ 
of  Isaac  Bernal,  deceased  -    - 

The    Most    Honourable     George  >  |>  „,,,^^j    4 
AuGTOTUs,  Marquis  of  Donegal    S  ^««P<wMr«u. 

D.  having  filed  against  M«  and  B.  a  bill  in  Equity  to  cancel, 
for  want  of  consideration,  certain  post  obit  bonda,  and  a 
general  bond  which  D.  had  executed  and  delivered  to  B.  to 
secure  the  balance  of  account  between  M.  and  B.»  and  future 
advances  by  B.  to  M.,  and  D.  having  afterwards  dismissed  the 
bill  as  against  M.,  and  examined  him  as  a  witness,  it  was 
decreed  on  appeal,  reversing  the  judgment  below,  that  D., 
having  deliberately  executed  a  deed  acknowledging  that  the 
bonds  were  given  to  secure  certain  sums  actually  advanced 
by  B.  to  D.,  and  a  bond  in  a  penalty  defeasible  on  payment  of 
monies  advanced  and  to  be  advanced  by  B.  to  M.,  and  accounts 
stated  and  settled  between  B.  and  M.,  and  as  no  account  could 
be  taken  in  the  cause  between  B.  and  M.,  who  was  no  longer 
a  party,  D.  had  debarred  himself  from  impeaching  the  se- 
curities or  the  consideration  stated  in  them :  but  on  reference  to 
the  Master  to  take  an  account  of  what  was  due  from  D.  to  B. 
on  the  securities,  although  it  was  directed  that  D.  should  be 
bound  by  the  accounts  stated  and  settled  between  M.  and  B., 
he  was  to  be  at  liberty  to  falsify  the  same,  or  shew  any  errors 
or  overcharges  therein. 
In  proceeding  under  this  decree  upon  the  account  in  the  Master's 
office,  a  book  of  accounts  was  produced  containing  a  general 
statement  of  accounts  between  M.  and  B.,  and  a  particular 
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entrj  as  to  an  alleged  purchase  by  M.  fVom  B.,  of  certain  bonds  1627; 
executed  by  W.  This  entry  appeared  in  the  midst  of  the 
general  account  upon  two  leaves,  having  an  appearance  of 
being  inserted  in  the  place  of  two  which  had  been  cut  out,  "•^«-^"*8  ow 
but  which  might  have  been  brought  into  that  state  by  conti- 
nued use.  Many  of  the  items  extending  over  a  considerably 
period  of  time,  were  in  the  same  ink  and  handwriting.  Pay- 
ments of  prior  date  were  entered  after  payments  of  subsequent 
date ;  and  the  account,  as  it  appeared,  laboured  under  other 
suspicious  circumstances.  There  were  also  produced  before 
the  Master,  by  consent  of  all  parties,  plain  copies,  to  save 
examined  copies  of  the  proceedings  in  a  certain  cause  in  which 
one  W.  was  Plaintiff,  and  M.  and  B.  with  others  Defendants  ; 
and  in  which  cause  it  was  found  upon  the  decree,  (the  sanie 
books  and  account  having  been  produced  in  the  cause,)  that  no 
money  had  been  advanced,  or  bond  fide  allowed  by  B.  to  M. 
on  the  bonds  in  question.  Under  these  circumstances  the  Master 
disallowed  the  charge  of  B.  against  D.,  in  respect  of  the  al- 
leged sale  of  W.'s  bonds  by  B.  to  M.,  and  his  report  to  that 
effect  was  confirmed  by  the  Court  below. 

Held  on  appeal  that  under  the  circumstances  above  stated,  and 
the  liberty  given  by  the  order  to  falsify  the  account,  &c. 
the  order  confirming  the  report  was  right. 

Where  a  Master,  by  his  report,  certifies  a  fact,  and  exceptions  are 
taken  to  the  report,  it  lies  upon  those  who  arc  to  uphold  the 
report,  to  produce  the  evidence  of  tlie  fact.  So  if  he  certifies 
the  result  of  an  account  upon  the  allowance  or  disallowance  of 
items  in  dispute,  and  one  of  the  parties  excepts  to  the  report, 
both  as  to  the  principle  on  which  the  account  is  taken,  and  tlie 
evidence  in  support  of  the  allowance  or  disallowance  of  the 
items ^  the  parties  in  whose  favour  the  report  is  made,  must 
produce  the  evidence  on  the  hearing  of  the  exceptions. 

Whether  upon  leave  *•  to  surcharge  and  falsify,"  equities  can  be 
administered,     iiuare. 

Whether  such  consent  to  admit  copies  of  such  proceeding  as  before 
meutioned,  precludes  the  party  who  consents  from  objecting 
that  the  originals  are  not  evidence.  Qucere,  But  if  he  per- 
mits them  to  be  read  before  the  Master  and  the  Court  without 
efficiently  raising  a  distinct  objection  upon  this  ground,  although 
by  his  exception  he  objects  to  the  report  generally,  as  not  sup- 
ported by  evidence ;  semb.  that  the  Master,  acting  upon  the  re-     • 
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such  equity  as  above  mentioned^  by  disallowing  the  itens  which 
snch  evidence  applies. 


BEaNAL 
r, 

MARQUIS  or 
DOMBOAL. 


In  the  month  of  June,  1803,  the  Respondent  filed  a 
bill  in  the  Court  of  Chancery  in  Ireland,  against  Isaac 
Bemal  and  Edwai-d  May ;  impeaching  certain  secm- 
ties  executed  by  the  Respondent  when  Earl  of  Belfiist, 
to  Bemal,  such  securities  being  four  post  obit  bonds, 
payable  in  die  event  of  the  Respondent  surviving 
his  father,  the  late  Marquis  of  Don^al ;  one  bearii^ 
date  the  8th  of  June,  1T95,  in  the  penal  sum  of 
48,000/.,  conditioned  for  the  payment  of  24,000/. ; 
two  others  bearing  date  respectively  the  20th  of  June, 
1795,  in  the  penal  sums  of  24,000/.  and  1,000/.,  con- 
ditioned for  the  payment  of  12,000/.  and  600/.; 
and  the  4th,  bearing  date  the  6th  of  July,  1T96,  in 
the  penal  sum  of  20,000/.,  conditioned  for  the  pay- 
ment of  10,000/. ;  and  likewise  a  general  bcmd  (in 
which  May  was  bound  jointly  with  the  Respondent,) 
and  warrant  of  attorney  for  the  penal  sum  of  40,000/. 
The  bill  stated  in  effect,  that  he  Respondent  had 
received  no  consideration  for  the  post  obit  bonds, 
except  certain  bonds  executed  by  one  Wharton  to 
May,*  and  which  it  was  allied  virtually  belonged  to 

*  For  the  clear  understanding  of  the  case  it  is  expedient  to 
state  shortly  the  facts  of  the  suit  between  Wharton  and  May. 

On  the  7th  of  February,  1795,  John  Wharton  filed  a  bill  in 
the  Court  of  Chancery  in  England,  against  Edward  May,  Isaac 
Bemal,  Joshua  Mendes  Da  Costa,  and  other  parties,  stating 
in  substance,  divers  pecuniary  transactions  with  Bemal  and  Da 
Costa,  in  the  result  of  which  they  had  obtained  from  Wharton 
divers  bonds  and  securities,  the  considerations  for  which  Wharton 
thereby  impeached.     The  bill  also  stated  transactions  of  a  peon- 
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Bernal.    The  biil  prayed  in  substance,  that  the  four      ^^^« 
post  obit  bonds,  and  the  general  bond  and  warrant  of     bewlmal, 

V, 

niary  nature  between  Wharton  and  May;  and  that  Wharton  ponboau 
haying  commissioned  May,  by  compromise  or  otherwise,  to  get 
ba<ik  from  Bernal  and  Da  Costa  the  securities  above  mentioned. 
May,  upon  the  pretence  that  he  had  paid  off,  or  by  payment  got 
rid  of  such  securitiesy  obtained  from  Wharton  post  obit  bonds 
executed  by  Wharton  to  him,  for  divers  large  sums  of  money,  to 
the  aggregate  amount  therein  mentioned.  The  bill  then  went  on 
to  state,  that  May  had  not  paid  any  money,  or  other  valuable  con- 
sideration to  Bernal,  for  the  original  securities;  and  that  May 
was  in  feet  trustee  for  Bernal  and  Da  Costa,  of  the  securititiS 
executed  by  Wharton  to  May,  and  treated  them  as  a  substitution 
for  the  original  ones  given  to  Bernal  and  Da  Costa.  The  bill 
prayed  in  substance,  that  all  the  bonds  and  warrants  of  attorney, 
executed  by  Wharton  to  May,  might  stand  as  securities,  only  for 
what  was  really  due  from  Wharton  to  the  Defendants,  or  any  of 
them,  on  the  balance  of  all  accounts  between  them.  It  then 
prayed  that  such  accounts  might  be  taken,  and  for  appropriate 
relief  and  an  injunction. 

To  this  bill  May  put  in  several  answers,  in  which  he  repre- 
sented himstflf  to  have  given  Bernal  bonds  and  securities  of  value, 
as  a  consideration  for  Wharton's  original  securities ;  which  he 
had,  with  the  concurrence  of  Wharton,  destroyed  ;  and,  claimed 
to  be  a  purchaser,  for  valuable  consideration,  of  the  securities 
executed  by  Wharton  to  himself. 

Bernal  and  Da  Costa  also  put  in  answers  ;  and  Bernal,  by  alle- 
gations, similar  to  those  of  May,  endeavoured  to  place  May  on 
the  footing  of  a  purchaser. 

In  the  course  of  the  cause,  it  appearing  that  Wharton's  bonds 
to  May  bad  come  into  the  hands  of  the  Respondent,  he  was,  by 
supplemental  bill,  made  a  party ;  and  on  the  25th  of  January, 
1797,  Respondent  put  in  a  short  answer,  in  the  nature  of  a 
disclaimer,  stating  that  May  had  some  time  before,  for  valuable 
consideration,  assigned,  deposited,  or  delivered,  to  or  for  the 
benefit  of  the  Respondent,  certain  securities  executed  by  Whar- 
ton ;  but  that  he.  Respondent,  did  not  then  hold  them,  or  claim 
any  interest  therein. 

The  Respondent  was  debited  with  the  amount  of  these  securi^ 
ties,  or  a  large  portion  of  them,  in  account  with  May.  The  biU 
was  dismissed  as  again&t  Respondent,  upon  the  coming  in  of  his 
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BERNAL     spondent  to  be  canceDed ; — that  satisfaction  might  be 


V, 


MAKquit  OF  answer,  and  the  suit  proceeded  without  hi&  participation.  Evi- 
dence was  entered  into  on  both  sides,  and  divers  proceedings 
were  had  in  the  cause,  which  was  heard  on  the  25th  of  Nov^nber, 
|799,  and  the  Court  declared,  that  the  bonds  given  by  Wharton 
to  May,  and  particularly  mentioned;  as  wel)  as  a  bond  and 
warrant  of  attorney  given  by  Wharton  to  Da  Costa ;  appeared 
to  have  been  the  result  of  a  confederacy  between  Bemal,  Da 
Costa,  and  May,  to  defraud  and  impose  on  Wharton ;  and  to 
have  been  obtained  by  an  abuse  of  confidence  reposed  in  Da 
Costa  and  May,  (who  pretended  to  act  as  his  agents,)  with  tbe 
privity  and  knowledge  of  Bemal,  who  shared  in  the  unjust  gains 
of  tbe  several  transactions  in  the  pleadings  mentioned ;  and  it 
was  decreed,  that  the  bonds,  and  the  judgments  entered  up, 
should  stand  as  a  security,  only  for  the  sums  which  should  appear 
really  due  from  Wharton,  on  the  accounts  thereinafter  directed; 
and  it  was  referred  to  the  Master,  to  take  an  account  of  all 
dealings  and  transactions  between  Wharton  and  Bemal,  Wharton 
and  Da  Costa,  and  Wharton  and  May. 

Wharton  and  May  appealed  against  this  decree,  which  was 
affirmed,  with  some  yariations,  one  of  which  seems  important 
with  reference  to  the  present  appeal.  The  decree,  among  other 
things,  having  declared,  that  Edward  May  was  entitled  to  hold 
the  two  bonds  dated  the  3d  November,  1794,  which  he  obtained 
from  Wharton,  in  lieu  of  the  bonds  for  6,000/.  each,  payable  on 
the  death  of  Mrs.  Anne  Hall  Stevenson,  and  Mrs.  Frances  Far- 
quharson,  (and  with  which  he  was  entrusted  by  Wharton,  to 
compound  and  settle  with  Isaac  Bernal,)  as  a  security  only  for 
such  sum  as  was  really  paid  or  allowed  in  account  between  him 
and  the  Defendant  Isaac  Bemal,  when  the  last  mentioned  bonds 
were  given  up.  The  House  of  Lords  varied  this  part  of  tbe 
decree,  by  introducing  the  words  ^'  bondjide,**  and  directed  that 
May  should  hold  said  two  bonds  of  dd  November,  17M,  as  a 
security  only  for  such  sum  as  was  really  paid  ;  or  '*  bondjide"^ 
allowed  in  account  between  May  and  Bernal,  when  the  two  last 
mentioned  bonds  were  given  up.  Upon  inquiry  before  the  Master, 
consequent  upon  this  variation,  several  meeting&were  had;  and 
Bernars  book  of  accounts  hereinafter  mentioned,  was  produced ; 
and  the  account  in  page  11,  in  which  credit  is  given  fat  7,500/., 
on  account  of  the  two  bonds,  payable  on  the  death  of  Mrs.  Ste* 
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entered  on  the  recwds  of  the  judgments  which  had       ^^^* 
been  Altered  up; — and  that  an  account  might  be      mmai. 
taken  of  all  monies  received  by  Bemal,  or  for  his  use,  sARquit  ot 
by  virtue  of  the  post  obit  bonds — executions  in  the    "^"•^*^ 
bill  mentioned— or  otherwise ;  and  that  Bemal  might 
refund  ;  the  Respondent  ofTering  to  give  up  to  him 
the  bonds  of  Wluirton,  and  to  pay  to  certain  third 
persons,  certain  monies  lent  to  the  Respondent,  in  a 
d^ree,  upon  the  credit  of  them  ;  and  the  bill  went 
on  to  pray  all  necessary  accounts  and  an  injunction 
to  stay  proceedings  at  law. 

The  injunction  was  granted  upon  motion,  before 
answer. 

In  the  month  of  January,  1804,  Bemal  put  in  his 
answer,  wherein  he  detailed  the  transactions  be-* 
tween  himself.  May,  and  Wharton ;  and  stated,  that 
in  the  month  of  July,  1794,  he  had  delivered  up  to 
May^  bonds  and  notes  of  Wharton,  amounting  with . 
interest  to  19,212/.  12s.  10<2.,  and  afterwards,  upon 
the  persuasion  of  May,  consented  to  abate  8,000/.  in 
his  demand  against  Wharton  ;  and  that  May  executed 
to  him,  Bemal,  his  own  bond  and  warrant  for  the 
amount  of  such  securities,  subject  to  such  reduction 
as  aforesaid ;  that  is  to  say,  for  the  sum  of  Id, 212/; 
12^.  lOd.;  and  further  secured  the  same  hy  the 
assignment  of  a  mortgage  of  property  in  Dorset'^ 
shire ;  and  that  a  short  time  subsequently,  he  deli-^ 

venson  and  Mrs.  Farquharson,  was  relied  upoD  bj  May;  but  the 
Master,  in  his  report,  dated  19th  January,  1809,  found  that  no 
sum  was  paid  or  bond  fide  allowed  iu  accouut  between  May  and 
Bemal,  when  the  said  two  bonds  were  given  up.  It  further 
appeared  by  the  report,  that  the  sum  of  657/.  19i.  d<i«  only,  was 
due  from  Wharton  to  May  in  respect  of  Wharton's  securities,  and 
an  order  on  further  directions  was  afterwards  made  on  the  basia 
of  this  report.     See  Wharton  v.  Mi^,  5  Yes.  27. 


DOKCOAIfc 
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^^^'  vered  up  to  May,  for  T,600/.  two  post  obit  bonds 
.BERVAL  for  6,000/.  each,  the  only  remaining  securities  of 
Wharton  which  he  then  held ;  and  May,  to  secure 
the  payment  of  the  said  sum  of  7,500/.,  executed  to 
him  a  bond  and  warrant  of  attorney  to  confess  judg- 
ment to  that  amount. 

Bemal,  by  his  answer,  went  on  to  state  the  origin 
of  his  connexion  with  May,  representing  that  he  had 
for  some  years  acted  as  the  agent  of  May,  and  been 
in  the  habit  of  accepting  bills  for  him ;  and  that  on 
the  8th  of  June,  IT 95,  May  was  indebted  to  him,  on 
the  cash  and  bill  account  between  them,  in  the  sum 
of  18,032/.  Is.  6d.  for  money  actually  advanced  for 
the  use  of  May,  over  and  above  various  acceptances 
which  he  was  under  for  May,  amounting  to  9,486/., 
and  independently  of  6^781/.  10^.  3d.  which  here-^ 
presented  to  he  the  balance  remaining  due  to  him 
from  May  J  in  respect  of  Whartovis  securitieSj 
after  making  the  aforesaid  deduction  of  8,000/. ;  the 
answer  went  on  to  state,  that  May,  being  thus  in- 
debted to  Bernal,  and  representing  that  the  RespcHi- 
dent  was  largely  indebted  to  him,  at  the  solicita- 
tion of  the  Respondent  and  May,  he  allowed  the  lat- 
ter credit  in  account  for  the  several  sums  of  12,000/., 
6,000/.,  250/.,  and  5,000/.,  which  allowance  to  May 
in  account,  was  in  fact  the  consideration  for  the  Re- 
spondent's post  obit  bonds.  The  answer  then  went 
on  to  state  certain  indentures  of  lease  and  release, 
dated  i-espectively  the  26th  and  27th  of  February, 
1796,  between  the  Respondent  and  May,  the  effect 
of  which  appeared  to  be  that  May,  according  to  the 
recital,  standing  indebted  to  Bernal  in  the  sum  o( 
23,250/.,  and  the  Respondent  to  May  in  the  like  or  a 
larger  sum,  the  Respondent  had,  upon  the  applicaticm 
of  May,  executed  to  Bemal  the  securities  above  men- 
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lioned ;  and  the  Re^ondent  thereby  aaBigned  to  May 
his  life  interest,  expectant  on  the  death  of  his  &ther» 
an  the  estates  therein  mentioned,  on  trust,  among 
other  things,  to  apply  the  rents  and  profits  in  pay- 
ment of  what  might  be  due  from  May  to  Bemal ;  the 
answer  then  went  on  to  state  an  indenture  or  deed  of 
covenant,  dated  the  1 8th  of  October,  1800,  and  made 
between  the  Respondent  and  Bemal,  whereby  the 
Respondent  ratified  and  confirmed  to  Bemal  the  se- 
veral sums  secured  by  the  post  obit  bonds,  with  in- 
tei*est  from  tlie  5th  of  January,  1T99. . 

In  the  month  of  July,  1804,  the  Respondent  filed 
an  amended  or  supplemental  bill,  impeaching  the 
cousideration  of  a  bond  for  60,000/.,  dated  the  IStfa 
of  October,  1800,  conditioned  for  the  payment  by  the 
Respondent  of  sums  due,  and  which  might  there- 
after become  due  from  May  to  Bemal,  and  the  bill 
praying  corresponding  relief,  prayed  a  discovery  as 
to  other  securities  obtained  fix)m  the  Respondent. 

Bemal  put  in  his  answer  on  the  28th  of  May, 
1806,  in  which  he  stated  transactions  between  him- 
self and  May,  as  forming  the  consideration  of  the 
last-mentioned  bond,  which  was  conditioned  for  the 
payment  by  the  Respondent  of  the  sums  due,  and 
which  might  become  due,  from  May  to  Bemal,  and  was 
in  its  nature  similar  to  the  bond  for  40,000/.  (which 
had  been  given  up  to  May)  but  covering  other  tran- 
sactions of  a  later  date,  and  Bemal  relied  on  circum- 
stances, from  which  he  inferred  that  the  Respcmdent 
had  executed  both  the  bond  and  deed  of  the  18th  <^ 
October,  1800,  with  due  deliberation. 

On  the  23d  of  January,  1804,  Bemal  filed  a  cross 
bill  against  the  Respondent,  and  Edward  May  and 
others,  stating,  among  other  things,  the  execution  of 
certain  indentures  of  lease  and  release,  dated  the  26th 
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18^.  BxA  2Tth  of  Febraary,  1796,  between  the  RespoB- 
dent  and  Isaac  Bernal,  which  deed  of  release  recited, 
amongst  other  thingps,  a  certain  bond  executed  by  the 
DOHMAL.  Respondent  and  Edward  May  to  Isaac  Bemal,  bear^ 
ing  date  the  24th  of  December,  1T96,  in  the  penal 
snm  of  40,000/.,  and  conditicmed  to  secure  the  pay* 
ment  to  Isaac  Bemal  of  all  monies  paid  and  advanced, 
and  to  be  advanced  by  him,  and  acceptances  entered 
into  for  Edward  May;  and  by  the  cross  bill  he 
prayed  an  accomit  of  what  was  due  to  him  on  the 
foot  of  the  several  securities,  and  payment  out  ci  the 
estates  tested  in  trustees  as  therein  mentioned. 

In  the  cross  bill  it  was  su^ested  as  a  pretence  on 
the  part  of  the  Respondent  and  May,  that  the  bonds 
of  Wliarton  were  the  consideration  for  the  Ke- 
spondent's  post  obit  bonds,  which  is  n^atived  in  the 
usual  form,  and  the  cross  bill  chaises,  that  the  real 
consideration  was  credit  given  by  Bemal  in  account 
to  May. 

The  Respondent  put  in  his  answer,  and  afterwards 
two  fiirther  answers  to  the  cross  biU. 

On  the  18th  of  July,  1805,  an  order  was  made  in 
the  cause  and  cross  cause,  by  consent  of  the  parties ; 
whereby  it  was  referred  to  the  Master,  to  inquire  and 
report  whether  Isaac  Bemal  had  entered  into  any  and 
what  other  securities  for  the  Respondent,  besides  those 
mentioned  in  his  answer  in  the  cross  cause ;  and  if 
so,  to  state  the  same  specially  to  the  Court,  and  to 
take  an  account  on  foot  of  all  dealings  and  transac- 
tions between  Edward  May  and  Isaac  Bemal,  &c. 

This  order  was  afterwards,  on  the  1st  of  March, 
1806,  dischai^ed  by  the  Court ;  and  the  Master's 
report  had  thereon  set  aside;  but  Bemal  obtained 
permission  to  use,  at  the  hearing  of  the  cause,  the 
depositions  which  had  been  taken  befwe  the  Master. 
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.   On  the  22d  of  July,  the  Respoadekit  dimnisfied  his      1^37. 
bill  against  May,  and  afterwards  examined  him  as      BsaNM. 

a  witness,  but  he  continued  a  Defendant  in  the  crass  MAaauu  or 

cause.  wkWQUs. 

The  Respondent  and  Bemal  went  into  evidence 
in  the  original  cause,  and  cross-examined  the  witr 
nesses  of  each  other.      Publication  having  passed^ 
both  causes  were  set  down  and  came  on  to  be  heard 
together,  and  on  the  .9th  of  June,  180T,  the  Lcord 
Chancellor  pronounced  his  decree,  whereby  it  was 
declared,  that  tlie  four  post  obit  bonds,  amounting 
together  to  46,500/.,  and  the  bond  for  40,000/.,  and 
also  the  warrants  of  attorney  to  enter  judgmoit  (m  the 
samQ,  were  obtained  by  fraud  and  imposition  practised 
on  ^e  Respondent,  then  an  expectant  heir,  and  that 
the  bond  for  60,000/.  was  obtained  by  fraud  and  im<- 
position  upon  the  Respondent,  and  that  the  seiieral 
bonds  and  judgments  should  stand  and  be  aseini^ty 
only  for  the  sums  which,  on  the  accounts  thereafter 
directed,  should  appear  to  be  really  due  from  the 
Respondent  to  B^iial;   and  that  the  deeds  of  the 
2Tth  of  August,  1785,  and  18th  of  October,  1800, 
were  fraudulent  and  void  as  against  the  Respondtot) 
Aud  it  was  referred  to  the  Master  to  take  an  account 
of  all  dealings  and  transactions  between  the  Re- 
spondent and  Bemal,  and  of  all  and  every  the  sum 
and  sums  of  money  received  by  the  Respondent  o( 
Bemal  himself,  or  by  advances  made  by  Bemal  to 
May,  or  any  other  person,  for  the  nseof.  the  Re-^ 
spondent,  and  which  came  to  the  hands  of  the  Re^; 
spondent ;   and  the  Master  was  also  to  take  an  ac*^ 
count  of  all  sums  of  money  levied  by  Bei'nal,.  undc^ 
executions  issued  against  the  Respondeat,  andiilso  an* 
account  of  all  sums  paid  to  Bemal  by  or  on  aceonnt 
of  the  Respondent,  from  time  to  time ;  and  the  Mm*^ 
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1827.      ter  iras  directed  to  set  the  amoant  of  what  8hoiiM  ifi- 
"l^^^^     pear  to  have  been  levied  and  paid,  against  the  sun 
MAnquif  or  ^l^ch  should  appear  due  on  the  dealings,  transactioni, 
oovMAL.    aj|(}  advances  before  mentioned,  and  strike  a  balance; 
and  the  Respondmit  was  ordered  to  deliver  ap  to 
Bemal,  the  several  bonds  of  Wharton  then  remamii^ 
in  his  possession  or  power,  and  to  indemnify  Beratl 
against  any  demand  of  Symmons,  and  Bloxam,  and 
Hartsinck,  for  or  on  account  of  any  ei  their  demaadi 
in  the  pleadings  mentioned ;  and  the  Respondent  wii 
to  have  an  injunction  as  prayed,  till  further  oitfcr, 
and  all  the  parties  to  proceed  with  effect  before  tlie 
Master 9  from  day  to  day,  and  either  party  was  to  be 
at  liberty  to  make  up  the  decree ;  and  in  case  of  tlie 
Respondent  not  speeding  the  cause  before  the  Master, 
Bemal  was  to  be  at  liberty  to  apply  for  a  receiver,  as 
he  might  be  advised,  and  on  return  of  the  Master's 
report,  such  further  order  would  be  made  as  shooid 
be  fit;   and  in  the  cross  cause,  B^mal's  bill  naf 
dismissed  with  costs  as  to  the  Defendants  who  had 
never  appeared  thereto,  and  against  wh(un  the  faili 
had  been  taken  pro  eanfesso ;  being  all  the  Defeo* 
dants,  except  the  Respondent  and  May ;  and  against 
them,  without  costs. 

The  accounts  thus  directed  were  not  taken,  but 
on  the  3d  of  February,  1809,  Bemal  presented  a 
petition  of  appeal  to  the  House  of  Lords,  in  the 
original  cause,  praying  a  reversal  of  the  order  of 
the  1st  of  March,  1806,  entitled  in  both  the  causes; 
and  all  subsequent  orders  m  such  causes,  or  either  of 
them,  and  particularly  the  decree  of  the  9th  erf*  June, 
180T,  in  the  first  mentioned  cause ;  and  on  the  Oth 
of  February,  1810,  (having  in  the  mean  time  pro- 
cured the  decree  in  the  cross  cause  to  be  drawn 
up)  he  presented  another  petition  of  appeal  in  the 
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cross  cause,  praying  a  reversal^  not  only  of  the  order       ^^^^ 

of  the  1st  of  March,  1806,  and  the  orders  mentioned 

in  the  former  petition  of  appeal,  but  also  the  order 

of  the  9th  of  June,  1807,  in  the  second  mentioned     ©omeoal. 

cause,  and  to  grant  such  relief  as  by  the  bill  in  the 

cross  cause  m^s  prayed. 

The  two  appeals*  were  heard  together,  on  the  26th 
and  28th  of  March,  1814 ;  and  on  the  29th  of  July, 
1814,  judgment  was  pronounced  therein,  whereby 
the  order  of  the  1st  day  of  March,  1806,  was  affirmed, 
but  the  decree  of  the  9th  of  June,  1807,  in  the  first 
mentioned  cause,  was  reversed ;  and  it  was  ^^  declared, 
that  the  Respondent,  by  the  indenture  of  the  18th  of 
October,  1800,  having  acknowledged  that  the  post 
obit  bonds  of  the  8th  day  of  June,  1795,  for  24,000/., 
(tf  the  20th  of  June,  1795,  for  12,000/.,  and  500/.» 
and  of  the  6th  of  July,  1795,  for  10,000/.,  had  been 
given  in  consideration  of  the   sums  of   12,000/., 
6,000/.,  250/.,  and  5,000/.,  advanced,  lent,  and  paid 
by  Bemal  to  the  Respondent,  or  for  his  use,  and  at 
his  direction  and  request ;  and  it  also  appearing  that 
the  Respondent's  bond  of  the  same    18th  day  of 
October,   1800,  was  defeasible  on  payment  by  the 
Respondent  to  Bemal,  of  several  sums  of  money, 
advanced  and  to  be  advanced  by  Bernal  to  or  for  the 
use  of  May,  in  manner  therein  mentioned ;  and  such 
costs,    charges,  damages,  and  expenses  as  therein 
mentioned ;  and  it  appearing  by  the  evidence  in  the 
cause,  that  the  drafts  of  the  deed  and  bond  of  the 
18th   of  October,    1800,  were  taken  by   the  Re- 
spondent, for  the  purpose  of  laying  the  same  before 
Francis  Const,  Esquire,  in  the  pleadings  named,  oa 
behalf  of  the  Respondent,  and  were  afterwards  re- 
turned by  the  Respondent  to  the  solicitor  for  Bemal, 

•  M8S.  CaM8, 1814  and  1815,  and  Dow.  toI.  iii.  p;  133. 
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1827*      with  a  declaration  that  the  same  had  been 
^jf^j^     and  Improved  of  by  Francis  Const,  and  that  the  deed 

vARQuxt  or  ^^^  '''^^^  ^^^  afien;vards  deliberatdj  executed  bjr 
DOJTEOAi.,    ^e  Respcmdent ;   and  the  Respondent  having  dia» 
missed  his  bill  against  May,  and  examined  him  as  a 
witness,  so  that  no  account  could  be  takoi  agaiort; 
May,  either  of  his  dealings  and  tranaactioDB  with  the 
Respondent  or  with  Bemal,  the  Respondent  had  da* 
barred  himself  from  impeaching  the  oonsidefatioai 
of  the  said  several  securities,  as  appearing  thereon, 
and  as  stated  in  the  said  deed  and  bond  of  the  18th 
of  October,  1800,  and  that  he  could  not  then  impeach- 
the  said  securities  for  fraud  Or  impositioiiy  or  the  con* 
^idecations  of  the  same ;  but  it  was  further  deckied, 
that  under  the  particular  circumstaacea  of  the  can^ 
the  said  post  obit  bonds  ought  to  stand  as  a  aecuritf 
only,  for  the  principal  sums  stated  in  the  said  deed  of 
the  18th  of  October,  1800,  to  have  be^i  the  con- 
sideratioos  for  the  same  respectivi^ly,  with  interest 
thereon,  at  the  rate  of  6/.  per  cent,  per  annum  from 
the  date  of  the  said  bonds  respectively :  And  it  was 
thereby  further  ordered.  That  it  should  be  referred  to 
one  of  the  Masters  of  the  said  Court  of  Chancery  in 
Ireland,  to  take  an  account  of  what  was  due  to  Bcnal 
for  principal  and  interest  on  the  said  post  obit  bonds, 
accwding  to  the  declarati(»i  aforesaid,  and  to  take  aa 
account  of  what  was  due  to  Bemal  on  the  said  bond 
of  the  18th  of  October,  1800,  according  to  the  decla- 
ration aforesaid  :  And  it  was  thereby  fiirth^*  declared, 
that  on  taking  such  accounts  the  Respondent  must, 
under  the  circumstances,  be  bound  by  the  acccumU 
settled  and  stated  between  May  and  Bemal,  exoqd 
so  far  as  the  Respondent  should  be  able  to  falsify 
the  same,  or  shew  any  errors  or  overcharges  there* 
in :  And  it  was  thereby  further  ordered,  Tblt  the 
said  Master  should  compute  interest  on  the  aeveni 
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mxias  of  money  which  should  appear  on  takmg  the  said       ^^27. 
accounts  to  be  due  to  Bemal,  for  advances  made  by      beknal 
him  to  or  for  the  i^pe  of  the  Respondent  or  May,  and  ^^rqum  6v 
for  the  debts  due  from  May  to  Bemal,  according  to    »ow*oal. 
the  terms  of  the  said  bond,  bearing  date  the  I8th  of 
October,  1800 :  And  it  was  thereby  further  ordered, 
Tliat  the  said  Master  in  taking  such  accounts,  should 
make  to  both  parties  all  just  allowances,  subject  to 
to  the  declarations  and  orders  aforesaid :  And  it  was 
thereby  further  ordered.  That  the  Master  should  in- 
quire and  state,  whether  the  Respondent  had  dis- 
charged the  demands  of  Hartsinck  and  Co.,  John 
SymmoQs,  and  Wilkinson,  Bloxam,  and  Co. ;  and  if 
not,  it  was  thereby  ordered.  That  the  Respondent 
should  forthwith  discharge  the  same,  and  frilly  in- 
demnify Bemal  therefrt)m ;  and  in  case  Bemal  should 
have  paid,  or  should  pay  the  same,  or  any  part  there- 
of, then  that  the  said  Master  should  take  an  account 
thm^of,  and  charge  the  Respondent  therewith  in  the 
accounts  before  directed,  with  interest  for  the  same, 
at  the  rate  of  6L  per  cent,  per  annum^  frt)m  the  times 
of  such  payment  respectively :   And  it  was  thereby 
frirther  ordered,  That  the  Master  should  inquire  into 
whose  hands,  possession,  or  power,   the  bonds  of 
Wharton,  in  the  pleadings  mentioned,  had  come,  and 
how  the  same  had  been  disposed  of,  and  where  the 
same  then  were  respectively :  And  it  was  thereby  fur- 
ther ordered.  That  all  further  directions  should  be 
reserved  to  the  said  Court  of  Chancery,  until  after 
the  said  Master  should  have  made  his  report :  And 
it  ^•iras  th«^by  further  ordered,  That  in  the  mean 
tune,  Bemal  should  be  restrained  by  the  injunction  of 
the  court  from  proceeding  at  law  against  the  Respon* 
dent,  as  to  the  Court  should  seem  meet :  And  it  was 
thereby  further  <nrdered,  That  all  parties  ahouid  be 
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1827.  examined  upon  interrogatories,  touching  the  matteis 
BERNAL  aforesaid,  and  produce  all  deeds,  instruments,  ao- 
vAnquiB  or  counts,  papers,  and  writings,  as  the  said  Court  should 
direct :  And  it  was  thereby  further  cndered.  That  the 
decree  of  the  9th  of  June,  180T,  made  in  the  cross 
cause,  dismissing  Bernal's  bill,  should  be  reversed, 
and  that  Bemal  should  be  at  liberty  to  proceed  in  the 
said  cause,  as  he  should  be  advised;  but  in  case 
Bemal  should  be  allowed  to  proceed  at  law  against 
the  Respondent  for  any  part  of  his  demands,  it  should 
be  without  prejudice  to  any  application  which  the 
Respondent  might  think  fit  to  make  to  the  Court  of 
Chancery,  to  compel  Bemal  to  make  his  electicm, 
whether  he  would  proceed  at  law  or  in  Equity :  And 
it  was  finally  ordered.  That  the  Court  of  Chancery 
(in  Ireland,)  should  proceed  to  give  all  the  orders 
necessary  for  carrying  that  order  and  judgmaat  into 
execution  in  both  the  causes." 

May,  dying  intestate,  in  the  year  1814,  subse- 
quently to  the  hearing  of  the  appeal,  Bemal  filed 
his  bill  of  revivor  and  supplement,  to  which  the 
Respondent  and  Sir  Humphry  May  put  in  their  an- 
swers, the  latter  admitting  himself  to  be  the  brother 
and  heir-at-law  of  Sir  Edward  May,  deceased ;  but 
no  further  proceedings  were  had  in  the  cross  cause. 

The  order  of  the  House  of  Lords  having  been 
transmitted  to  the  Court  of  Chancery  in  Ireland,  was 
made  an  order  of  that  court ;  and  it  was  accordingly 
referred  to  Thomas  Ball,  Esq.,  one  of  the  Masters  of 
the  court,  to  take  the  accounts  directed  by  the  order ; 
and  thereupon  Isaac  Bemal  filed  two  chaises,  one 
on  foot  of  the  post  obit  bcmds,  and  the  other  cm 
foot  of  the  bond  of  the  18th  of  October,  1800; 
and  the  Respondent  filed  discharges  ther^o;  but 
before  any  effectual  progress  was  made  in  the  ac- 
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counts,  Isaac  Bernal  died,  whereupon  the  present  Ap^-      ^^^* 
pellants,  as  his  executors,  on  the  27th  of  September,       birnal 
1821,  filed  their  bill  of  revivw  in  the  Court  of  Chan-   ^^^^^  ^r 
eery  in  Ireland,  against  the  Respondent,  praying  that     oonmakt.. 
they  might  be  at  liberty  to  revive  the  first  mentioned 
cause,  which  had  abated  by  the  death  of  Isaac  Bernal, 
and  that  they  might  have  the  benefit  of  the  judgment 
pronounced  in  the  appeal ;  and  the  Respondent  having 
appeared  to  the  bill  of  revivor,  it  was  ordered  by  the 
Court,  on  the  10th  of  November,  1821,  that  the  first 
mentioned  cause  should  stand  and  be  revived. 

To  support  the  latter  charge,  the  Appellants  pro- 
duced before  tlie  Master  the  bond  knd  deed  of  the 
18th  of  October,  1800,  and  also  the  book  in  ndbich 
was  contained  the  accounts  alleged  to  have  been 
stated  and  settled  between  Bernal  and  May,  on  the 
foot  of  the  last  of  which  there  appeared  a  balance  due 
fix)m  May  to  Bernal,  on  the  1st  of  June,  1801,  of 
24,372/.  12^.  4d.  which  the  Master  admitted  as 
prima  facte  evidence  of  the  amount  of  the  charge. 

The  book  so  produced,  commenced  with  an  account 
current  between  Bernal  and  May,  of  their  general  bill 
and  cash  transactions,  beginning  in  the  year  1791, 
which  account  is  continued  to  the  end  of  the  tenth 
folio  of  the  book,  fit)m  whence  it  is  carried  to  folio 
fifteen.  In  two  of  the  intervening  folios,  namely, 
eleven  and  twelve,  is  contained  the  statement  of  the 
accounts  settled  between  May  and  Bernal,  on  foot  of 
the  alleged  transfer  ii*om  the  latter  to  the  former,  of 
Wharton's  original  securities. 

The  transaction  is  there  stated  in  this  way : — the 
first  set  of  securities,  amountiug  to  19,212/.  12^.  lOd. 
sterUng,  is  stated  to  have  been  delivered  to  May, 
for  which  he  gives  his  bond,  dated  the  3d  of  July, 
17^  for  11,212/.   12^.  lOd.  bearing  intei^t,  and 
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1827.       gives  credit  for  two  sums  of  4,000/.  eadi ;  one  stated 

BERNAL      to  have  been  paid  to  a  Mr.  Williams ;  the  other,  Ber* 

MAiiquis  or  ^^  i^  to  deduct  from  Joshua  M^ides  Da  Costa ;  mak^ 

DOHKGAL.    j^  altogether  19,212/.   Vis.  lOd.  ;-^another  set  of 

Wharton's  securities,  to  wit,  two  post  obit  bonds  lor 

6,000/.  each,  are  stated  to  be  sold  to  May  for  the  sum 

of  T,500/.,  for  which  sum  he  gives  his  bond  to  Bemal, 

dated  the  same  day,  bearing  interest. 

In  the  twelfth  page  of  the  book,  the  two  hoads 
which  May  had  passed  for  Wharton's  securities,  to  wit, 
the  one  for  11,212/.  12s.  lOd.y  and  the  other  for 
7,500/.  are  charged  to  him  with  a  sum  of  637/. 
12^.  6(/.  stated  to  be  agreed  to  be  chai^d  for  interest 
on  the  account,  making  togeth^  the  sum  of  19,350/. 
6s.  Ad. ;  and  this  sum  is  written  df  on  the  credit 
side,  by  cash,  and  by  sundry  bills,  notes,  and  othar 
securities  received  by  Bemal,  amounting  precisely  to 
19,350/.  5^.  4df.,  the  greater  part  of  which,  namely, 
12,804/.  2s.  9e/.,  appears  to  have  been  paid  and  given 
by  May  after  Wharton's  bill  had  been  filed  to  im-. 
peach  the  securities,  and  pending  the  litigation  with 
him.  Amongst  these  credits,  in  order  to  make  op  the 
precise  sum,  are  portions  of  the  Respondent's  post 
obit  bonds,  entered  as  follows  :  "1795,  June  8th,  by 
money  secured  on  bonds  of  Lord  Belfast,  3,000/.,"  and 
(after  intervening  payments,)  "September  17th,  by 
money  secured  on  bond  of  Lord  Belfast,  4,000/." 

In  this  way,  the  alleged  sale  of  Wharton's  secu* 
rities  to  May,  appears  by  the  book  to  be  closed, 
settled,  and  paid  for. 

In  his  answer  to  the  Respondent's  original  bill,  B^^ 
nal  stated,  that  he  gave  credit  to  May  for  two  sums  of 
3,000/.  and  4,000/.,  part  of  the  said  bonds,  in  liqmda* 
tion  oS  the  balance  ^en  due  from  May  to  him,  on  the 
foot  of  Wharton's  securities,  and  for  the  remainder  d 
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the  post  obit  bonds,  by  apjdying  them  iti  part  and      ?^^» 
farther  liquidation  of  the  cash  and  bill  account  be*      bemul 
tween  him  and  May.  mabquu  tit 

Two  leaves  of  the  book,  containing  part  of  the  last    »***^^ 
mentioned  account,  namely,  the  credit  side  oi  folio 
11,  and  the  debtor  and  creditor  sides  of  fciio  12,  ap* 
peai*ed  to  have  heea  either  cut  out,  or  worn  and  de-^ 
t^tched  by  use. 

From  folio  16,  the  account  current  which  had  been 
brought  over  firom  folio  10,  is  continued  with  occa* 
monal  interruption,  and  occupies  the  greats  part  of 
the  book ;  balances  are  from  time  to  time  struck  and 
signed  by  May;  by  the  last  balance  so  signed,  the 
sum  of  24,372/.  I2s.  4d.  appears  due  from  May  to  i 

Bernal,  on  the  1st  of  June,  1801. 

The  Master  having  admitted  the  hook  as  primd 
fdcie  evidence,  that  the  sum  of  24,372/.  12^.  4iL 
was  due  from  May  to  Bernal  on  the  1st  of  June, 
1801,  as  the  balance  of  the  last  account  stated  and 
settled  between  them,  the  Respondent  proceeded  to 
fidsify  these  settled  accounts,  under  the  liberty  given 
to  him  by  the  order  made  on  the  appeal. 

With  this  view,  the  Respondent  insisted  that  the 
different  payments  made  by  May  to  Bernal,  from 
August,  1794,  to  September,  1795,  and  which  in  the 
book  as  it  appeared,  are  placed  to  the  credit  of  the 
alleged  sale  of  Wharton's  securities,  ought  to  be  placed 
to  the  credit  of  the  general  account  of  bills  and  cash 
transactions  between  May  and  Bemal,  at  the  respec- 
tive dates  when  such  payments  took  place,  without 
having  regard  to  the  pretended  sale  of  Wharton's 
aecnrities  from  Bernal  to  May.  Because,  as  he  con- 
tended, there  was  evidence  on  the  face  of  the  book  of 
accounts,  and  in  the  nature  of  the  dealings  between 
Bemal  and  May,  and  also  in  the  proceedings  in  the 
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1B27.      cause  of  Wharton  v*  ^oy,  Bemal,  and  others,*  to 
^i^^     warrant  a  presumption,  that  these  payments  were 

MAnqvii  or  '^^^^  '''y  ^y  ^  Bernal,  on  account  <^  the  bill  and 
pommoMis.    cash  transactions  between  them,  and  that  the  same 
were  originally  placed  to  the  credit  oi  the  bill  and 
cash  account,  and  that  afterwards,  when  Mr.  Whar^ 
tcm,  by  his  bill  in  the  Court  of  Chanc^y  in  England, 
(filed  in  February,  IT 86)  had  impeached  the  secu- 
rities whidi  had  been  obtained  from  him,  as  obtained 
by  fraud,  and  without  consideration,  the  acoonnts  be- 
tween Bemal  and  Mblj  were  fraodulently  altered,  with 
a  view  to  impose  on  the  Court  of  Chancery  in  that 
cause,  by  representing  May  as  a  purchaser  c^  Whar- 
»  ton's  securities,  for  valuable  consideration ;  that  with 

this  view,  the  account  now  appearing  in  the  11th  and 
12th  pages  of  the  book  was  made  out,  and  credits  to 
the  exact  amount  necessary  to  balance  that  account, 
were  withc^wn  fix)m  the  bill  and  cash  account ;  and 
this  frand,  which  was  originally  resorted  to  against 
Wharton,  was  afterwards  turned  against  the  Re- 
spondent, thus  making  a  large  balance  appear  to  be 
due  from  May  to  Bernal,  when,  in  truth,  none  was 
due. 

At  folio  10  of  the  book,  the  left-hand  side  being 
insufficient  for  the  debits,  they  are  brought  oyer  to 
the  right-hand  or  credit  side  of  the  book,  under  the  cre- 
dits ;  and  in  performing  the  operation,  entries  under 
date  of  the  20th  of  June,  1795,  have  been  placed  im- 
mediately under  the  credits  of  the  ITth  of  September, 
in  the  same  year ;  so  in  folio  24,  entries  of  the  5th  of 
September,  1797,  occur  under  entries  of  the  17th  of 
November.  The  credits  in  folio  12,  purporting  to  be 
payments  at  different  times,  from  August,  1794,  to 
September,  1796,  from  the  colour  of  the  ink,  and  the 
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manner  of  the  hand-writing,  appeared  to  have  been       1827. 
written  at  one  time.     This  book  was  represented  by     i^I^JJ]^ 
Bernal  to  be  the  original  book,  containing  the  only  ^^^^^„  ^^ 
account  of  these  transactions,  and  no  other  was  pro-    ^owmms.. 
duced. 

Daniel  CoUyer,  a  solicitor,  proved  in  the  cause, 
that  in  the  year  1804,  May  had,  in  his  presence,  taxed 
Bernal  to  his  face,  with  fraud  in  the  accounts  between 
them,  and  undertook  to  point  out  the  places  in  whidi 
Bemal's  account  book  had  been  mutilated,  and  that 
upon  Bemal's  producing  the  book  as  he  then  did, 
May  opened  it,  and  pointed  to  the  part  in  which  the 
leaves  had  been  torn  out.  The  Respondent  also 
produced  plain  copieSs  of  the  proceedings  in  the  cause 
of  Wharton  v.  May^  which,  to  save  the  expense  rf 
attested  copies,  were  admitted  by  the  Master,  by  the 
consent  of  all  parties,  the  Master  certifying  such  ad- 
mission and  consent. 

On  the  2$)th  of  November,  1822,  the  Master  made 
his  report,  whereby  he  certified  that  he  had  proceeded 
in  the  accounts  and  inquu'ies  directed,  and  found,  ^*  that 
there  was  then  due  from  the  Respondent  to  the  Ap- 
pellants, (as  executor  and  executrixes  of  the  will  of 
Bernal,)  the  sum  of  23,470/.  13^.  6|d.  British,  for 
four  principal  sums  of  12,000/.,  6,000/.,  250/.,  and 
5,000/.,  and  a  small  arrear  of  interest,  afler  crediting 
the  monies  theretofore  received  and  levied,  under  the 
several  judgments  obtained  on  the  authority  of  the 
several  warrants  of  attorney,  collateral  with  the  bonds, 
(the  particulars  of  which  he  had  set  forth  in  the 
Schedule  to  his  Report)  :  And  he  further  certified. 
That  in  proceeding  to  take  the  accounts  directed  on 
the  foot  of  the  before-nolentioned  bond,  bearing  date 
the  18th  day  of  October,  1800,  he  found  that  the  last 
settlement  of  accounts  between  Bernal  and  May,  ivafl 
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1^.       ap  to  the  Ist  day  of  June,  1801,  and  that  on  that  day, 
it  \ms  agreed  between  them,  that  there  was  24,372/. 
128.  4d.  British  money,  due  from  May  to  Bemal,  in* 
eluding  four  bills  of  exchange  amounting  together  to 
2,602/.  128.  then  outstanding,  over-due  and  mipaid, 
which  he  found,  by  an  indenture  bearing  date  the  4th 
of  February,  1802,  and  made  between  May  of  the 
one  part,  and  Bemal  of  the  other  part,  were  BBirenSy 
and  respectively  to  be  deducted  from  the  aaid  24^2/. 
12#,  4d.  when  the  same  should  severally  and  respec- 
tivdy  be  delivered  up  by  May  to  Bemal,  to  be  can- 
celled, and  exclusive  of  three  several  collateral  se- 
curities which  Bemal  had  entered  into  for  May  to 
Messrs.  Wilkinson,  Bloxam,  and  Co.,  John  Sym- 
mons,  and  Messrs.  Hartsinck  and  Co. ;  but  the  Re- 
spondent having  made  it  appear  to  him,  that  such 
balance  of  24,372/.  12^.  4d.  ought  not  only  to  be 
reduced  by  the  amount  of  three  out  df  the  before* 
m^itioned  bills,  amounting  together  to  2,382/.  12^. 
(the  fourth  having  been  paid  by  Bemal),  but  also 
by  the  amount  of  sundiy  payments  which  May  made 
to  Bemal  in  the  years  1T94  and  1T96,  to  the  extoit 
of  19,360/.  6^.  4d.  British,  for  divers  securities  of 
Wharton  to  the  nominal  amount  oi  31,212/.  i2f. 
lOd.  British,  but  for  which  it  appeared  May  nld-> 
mately  recovered  only  364/.  3^.  3d.  exclusive  of  in- 
terest;  he  had  in  taking  the   said  last-mentioDed 
accounts,  made  what  he  conceived  to  be  the  premier 
additions  and  deductions  on  foot  of  the  said  last 
settled  account  of  the  1st  of  June,  1801,   between 
May  and  Bemal,  and  in  so  doing  he  had,  as  against 
the  said  19,360/.  6^.   4d.  charged  May^s  account 
with  the  amount  of  one  of  Wharton's  securities  for 
2,900/.,  which,  antecedently  to  the  1st  of  July,  1794, 
had  hem  passed  by  May  to  Bemal,  because  Bmnal 
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originally  received  the  same  from,  and  gave  May  182^. 
cr^t  for  the  full  anxrant  thereof,  and  he  had  also 
charged  May's  account  with  the  before  mentioned 
sum  of  364/.  3«.  Bd.y  and  the  amount  of  sundry 
costs,  which  had  been  proved  before  him  to  have 
been  paid  by  Bemal  on  May's  account,  and  two 
sums  of  75/.  2^.  6e/.,  and  84/.  2s.  5(/.,  the  amount  of 
two  bills  of  exchange  originally  received  of,  and 
credited  to  May,  but  not  paid  when  due ;  and  he  had 
deducted  from  the  said  account  all  interest  charged 
in  the  said  settled  accounts,  by  which  the  balance  of 
the  last  settled  account  aiding  the  1st  of  June,  180 1» 
was  ultimately  reduced  from  24,372/.  128.  4d.  to 
4,164/.  4^.  Id.y  from  which  4,164/.  4s.  Id.  he  had 
afterwards  deducted  the  amount  of  a  bill  of  exchange 
g[  592/.  128.  Od.^  which  Bemal  originally  accepted 
for  the  accommodation  of  May,  and  which  he  found 
May  ultimately  got  up  and  returned  to  Bemal  in  the 
year  1802,  and  also  two  other  sums  of  800/.  and 
1,000/.  for  two  other  bills  of  exchange  originally 
accepted  by  Bemal  for  May's  accommodation,  which 
were  yet  outstanding  unpaid  by  BeraaJ,  and  against 
the  payment  of  which  with  interest,  the  Respondent 
was  to  indemnify  the  Appellants  as  executors  of 
Bemal,  by  which  the  ultimately  reduced  balance  ai 
the  last  settled  account  between  May  and  Bemal  was 
brought  to  the  sum  of  1,771/.  12s.  7e/.,  from  the  foot 
of  which  he  had  taken  the  subsequent  account,  and 
calculated  interest  as  directed,  and  he  found  that 
there  was  a  sum  of  245/.  2^.  Sd.  British  mcmey,  over- 
paid and  in  favour  of  the  Respondent,  as  appeared 
by  the  second  Schedule  annexed  to  his  Rq)ort,  which 
245/.  28.  Sd.  he  had  deducted  from  the  before-men^ 
tioned  sum  of  23,470/.  Ss.  b^d.  remaining  due  at  the 
foot  of  the  fiiBt  Schedule,  whereby  the  whole  sum 
then  due  from  the  Respondent  to  the  AppellantSi  (as 


tie  0A8B9  m  THB  HOUSE  Or  LORDS 

1S27.      executor  and  executrixes  of  the  will  ci  Bema],)  wa» 

BBMAL     reduced  to  the  sum  of  23,225/.  lis.  2^.  British, 

Mnavii  w  niaking  25,141/.  0*.  5rf.  sterling  Irish  money,"  &c. 

DovEOAu    The  Master  then  went  on  to  state  in  the  Report  the 

result  of  the  other  matters  referred  to  him. 

To  this  report  the  following  exceptions  were  taken 
by  the  Appellants : — 

First  Exception. — ^FOR  that  the  Master  in  taking 
that  part  of  the  account  directed  to  be  taken  cm  the 
foot  of  the  bond  of  the  18th  of  October,  1800,  had 
certified,  **  that  on  the  last  settl^nent  of  accounts  be- 
tween Isaac  Bemal  and  Edward  May,  it  was  agreed 
between  them,  that  24,372/.  12^.  4td.  British  Money, 
was  due  from  the  said  Edward  May  to  the  said  Isaac 
Bemal,  (including  four  bills  of  exchange  and  some 
other  securities  therein  particularly  mentioned,)  yet 
the  Marquis,  having  made  it  appear  to  the  Master  that 
the  said  balance  of  24,372/.  12s.  44.  ought  not  only 
to  be  reduced  by  the  amount  of  certain  bills  therein 
mentioned,  but  also  by  the  amount  of  various  pay- 
ments which  Edward  May  made  to  Isaac  Bernd,  in 
the  years  1794  and  1795,  to  the  extent  of  19,360/. 
5*.  4rf.  for  divers  securities  of  John  Hall  Wharton, 
to  the  nominal  amount  of  31,212/.  12s.  IQd.  but  for 
which  Edward  May  ultimately  recovered  only  364/. 
3«.  Qd.  exclusive  of  interest,  and  that  the  said  Master 
had  deducted  from  the  last  settled  account  of  the  1st  of 
June,  1801,  the  monies  and  securities  to  the  amount 
of  1 9,350/.  5^.  4d.  so  paid  by  Edward  May  to  Isaac 
Bemal  for  Wharton's  securities,  and  all  int^est 
charged  on  the  settled  accounts  therein  referred  to, 
by  which  the  balance  of  the  last  settled  account,  rad- 
ing  the  1st  of  June,  1801,  was  reduced  from  24,372/. 
12s.  4d.  to  4,164/.  4^.  Id.  British,  and  by  means  of 
which  with  some  other  debits  and  credits,  the  report 
found,  that  there  was  a  sum  of  245/.  2$.  3jd.  Britsh, 
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overpaid  and  in  &vour  of  the  Marquis,"  which  finding,       1827. 
80  far  as  related  to  Wharton's  securities,  the  Master 
was  not  warranted  in  adopting,  by  the  decree  therein 
mentioned,  (giving  to  the  Marquis  a  right  to  falsify  or    oohigal. 
shew  error  or  overcharges  in  the  said  settled  ac- 
counts,) or  by  the  evidence  before  him. 

Second  Exception. — FOR  tliat  the  said  Master 
varied  the  balance  of  the  said  settled  accounts,  by 
debiting  the  said  Isaac  Bemal  with  19,364/.  bs.  4d. 
as  the  amount  of  various  payments  made  by  Edward 
May  to  Isaac  Bemal,  in  the  years  1T94  and  1795,  for 
divers  securities  of  the  said  John  Hall  Wharton,  to 
the  nominal  amount  of  31,212/.  12^.  lOe/.  and  did  not 
credit  the  said  Isaac  Bemal  on  the  foot  of  the  said 
security,  with  the  sum  which  Edward  May  had  agreed 
to  credit,  and  did  actually  credit  the  said  Isaac  Bemal 
with,  whereby  the  balance  appearing  by  the  last 
settled  account,  in  the  said  decree  mentioned .  to  be 
due  from  the  said  Edward  May  to  Isaac  Bemal,  on 
the  Ist  of  June,  1801,  namely,  24,372/.  12*.  Ad.  was 
reduced  to  4,164/.  As.  Id.  British:  And  the  report 
also  stated,  ^^  That  the  whole  of  the  said  balance  was 
not  only  discharged,  but  the  balance  tumed  against 
the  said  Isaac  Bernal,  by  a  sum  of  245/.  2s.  3df.,"  in 
which  variation  the  Master  was  not  warranted  by  any 
evidence  laid  before  him,  even  though  he  was  war- 
ranted (which  the  Appellants  denied,)  in  entering 
into  an  investigation  of  the  equities  between  the  said 
Edward  May  and  Isaac  Bemal,  touching  Wharton's 
securities,  or  into  the  considerations  given  for  the 
same,  according  to  the  agreement  of  the  parties. 

These  exceptions  being  over-ruled,  the  cause  was 
heard  upon  further  directions,  on  the  3d  of  February, 
1823,  when  it  was  decreed,  *'That  the  receiver  in 
tiie  cause  should  forthwith  account,  and  pay  over  to 
the  Appellants  the  balance  in  his  hands,  in  liquida- 
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tkm  of  the  26,161/.  Os.  5df.,  reported  due  to  the  Ap* 
peUants,  and  that  the  Respondent  should  pay  to  the 
Appellants  the  balance  (if  any  should  appear  due  to 
them,  after  such  payment,)  within  six  months,  with 
interest,  at  6/.  per  cent  fixmi  the  date  of  the  said 
report,  until  paid,  and  that  in  the  mean  time,  the  re- 
ceiver should  be  continued,  with  liberty  to  the  Appel- 
hmts  to  apply,  from  time  to  time,  as  they  diould  see 
fit,  and  that  the  receivar  should  pay  over  to  them 
such  furthar  sums  as  he  might  receive,  until  the  said 
principal  sum,  reported  due  to  the  Appellants  for 
principal  and  interest,  should  be  fiilly  paid  off,  and 
that  all  parties  should  be  at  Uberty  to  apply  to  the 
Court,  as  they  should  be  advised,  and  that  each  of  the 
parties  should  abide  their  own  costs. 

Against  this  order  <^the  3d  ei  February,  1823,  the 
appeal  was  presented. 


In  the  course  of  the  argument  the  Lord  Cbdncellor 
made  the  following  observations :  * 

The  Lord  Chancellor. — ^I  wish  the  Respondents 
first  to  state,  whether  a  sum  is  not  agreed  on  as  the 
result  of  a  settled  account,  which  is  to  be  surcharged 
and  fidsified:  And  then  to  point  out  what  are  the 
sums  which  they  mean  to  withdraw  from  that  account 
on  the  ground  of  what  is  called  falsifying.  Neither 
party,  as  it  appears  to  me,  object  on  the  record  to 
the  24,372/.  being  taken  as  the  result  of  a  settled  ac- 
count ;  then,  the  question  is,  what  is  the  meaning  of 
the  words  "  falsify  or  surcharge"  in  this  decree? 
The  next  question  will  be,  in  pointing  out  what  it  is 
that  they  mean  to  withdraw  fix)m  that  account,  how 
they  are  to  make  it  out  that  that  can,  according  to 


^  These  are  given  very  fully ,  becante  the  jndgmeBt 
terwmcds  affirmed  without  fiirther  obsenration. 
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the  true  intent  and  meaning  of  the  words  ^^  fiilsify  or      ^^* 
surcharge,"  be  withdrawn. 

How  does  it  appear  that  this  part  of  the  book 
bid  before  the  Master  makes  the  balance  24,372/.  ?  oovmau 
Do  not  understand  me  that  I  cannot  find  such 
and  such  evidence;  I  want  to  see  the  course  of 
the  thing.  What  the  Master  says  is  this,  ^^  and 
in  proceeding  to  take  the  accounts  directed  under 
the  befoi*e  mentioned  bond,  bearing  date  the  18th 
of  October,  1800,  in  the  penal  sum  of  60,000/. 
British  mcHiey,  I  find  that  the  last  settlement  of  ac* 
counts  between  the  said  Isaac  Bemal  and  the  said 
Edward  May,  was  up  to  the  1st  of  June,  1801." 
First  of  all  I  want  to  know  what  it  is  the  Respondent 
objects  to  ?  Not  how  he  makes  it  out.  The  ordinary 
course  of  falsifying  is,  to  point  out  some  sum.  You 
must  begin  by  shewing  that  what  is  in  pages  11  and 
12  forms  pail  of  the  charge  in  this  book. 

The  case  stated  by  the  Respondent,  as  I  understand 
it,  is  this :  May  is  made  debtor  for  19,350/.  on  two 
bonds  that  are  mentioned,  one  of  the  21st  of  July,  and 
the  other  of  the  12th  of  December,  and  interest  on 
those ;  and  on  the  other  side  he  has  credit  given  to  him 
for  a  great  number  of  bills,  amounting  to  the  sum  of 
19,350/.  The  Respondent  contends  that  he  ought 
to  have  credit  given  to  him  for  that  19,360/.,  but  that 
he  ought  not  to  have  been  debited  with  the  other. 
The  Master's  report  is  to  this  effect : — ^he  says,  that 
on  that  day  it  was  agreed  between  them  that  there 
was  24,372/.  12s.  4d.  British  money,  due  from  May 
to  Bernal,  including  four  bills  of  exchange,  amount-* 
ing  together  to  2,602/.  12^.,  th^n  outstanding,  over 
due,  and  unpaid,  which  I  find  by  an  indenture  bear- 
ing date  the  1 1th  of  February,  1802,  made  between 
Edward  May  of  the  one  part,  and  Isaac  Bemal  of 
the  other  partt  vfen^e  severally  to  be  deducted  from 
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1827.       said  24,3T2/.  12s.  4df.,  when  the  same  should  seve- 
'iJ^i^     rally  and  respectively  be  delivered  up  by  May  to 
...^^.;..  ^-  Bemal  to  be  cancelled. 

■ARquis  or 

DONBGAL.        Then  the  first  thing  to  be  proved  here  is,  that  it  doe» 
appear  by  that  indenture  of  the  4th  of  February,  1S02, 
that  these  bills  were  to  be  so  deliv^^  up.   What  is  the 
evidence  of  that '?     Where  is  that  indenture  1     How 
does  that  appear  1  The  report  goes  on  to  say,  **  but  the 
Defendant  having  made  it  appear  to  me  that  such  ba- 
lance of  24,372/.  12s.  4d.  ought  not  only  to  be  re-* 
duced  by  the  amount  of  three  out  of  the  before  mai- 
tioned  four  bills,  amounting  together  to  2,3922.  12^., 
(the  fourth  having  been  paid  by  Isaac  Bemal)  but 
also  by  the  amount  of  various  payments  which  May 
made  to  Bemal  in  the  years  1794  and  1795,  to  the 
extent  of  19,350/.  5^.  4d.  British,  for  divers  securi- 
ties of  said  John  Hall  Wharton,  to   the  nominal 
amount  of  31,212/.  12^.  lOd.  British,  but  for  which 
it  appears   May  ultimately  recovered  only  354/." 
Now  it  is  upon  those  who  are  to  support  the  Master's 
Report  to  prove  those  facts  as  there  stated.     The  Ap- 
pellant quarrels  with  the  Master's  Repm*t  because  it 
has  stated  such  and  such  deductions  to  be  made,  and 
such  and  such  evidence  to  be  referred  to.     Then  I  say 
you  are  not  at  liberty  here  to  prove  that  those  deduc- 
tions ought  to  be  made,  except  on  the  evidence  on 
whicli  the  Master  has  made  the  deductions. 

They  take  the  exceptions  in  two  ways ; — they  say, 
first,  that  the  exceptions  are  such  that  the  report 
ought  to  be  reviewed ;  and  further,  that  the  whole 
Judgment  should  be  set  aside :  And  then  they  put  it 
very  fairly  again  in  their  exceptions,  that  you  are  to 
shew  that  these  deductions  made  by  the  Master,  are 
made  properly  on  the  effect  of  the  evidence  on  which 
he  has  proceeded,  and  not  on  all  the  rest  of  the  evi- 
dence which  you  may  think  proper  to  bring  to  tiui 
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bar ;  and  then  that  being  so  properly  made,  they  fell      1B27. 
within  the  meaning  of  the  word  * '  falsifying."  m»hal 

You  must  shew  that  the  Master  is  authorized  by  uj^h^ui,  ©r 
the  evidence  to  which  he  there  refers  to  have  made  ^omeqm., 
that  report.  You  see  their  exceptions  expressly  men- 
tion the  evidence.  I  allude  to  that  part  which  goes 
to  the  extent  of  19,360/.,  and  that  as  a  part  of 
31,212/.  There  you  see  the  exception  expressly 
says,  ^^  (that  so  far  as  relates  to  the  pa3rments 
made  or  securities  given  to  Bemal  by  May,  on  ac- 
count of  Wharton's  securities,  handed  to  May  by 
Bemal)  he  ought  not  to  have  come  to  or  adopted 
such  report ;  not  being  warranted  so  to  do  by  the 
true  construction  of  the  judgment  or  decree  in  the 
report  mentioned  (giving  to  the  Defendant  a  right  to 
falsify  or  shew  error  or  overcharge  in  the  settled  ac- 
counts) ."  That  is  one  principle  of  opposing  it — "  or 
by  the  evidence  appearing  before  him  on  the  taking 
of  the  account."  Then  you  must  point  out  what  was 
the  evidence  before  him  on  taking  the  account. 

If  the  decree  in  Wharton  v.  May  is  to  be  consi- 
dered as  evidence,  (and  the  Master,  in  his  Report, 
states  that  was  agreed  to  be  evidence, )  you  must  state 
the  case  of  Wharton  v.  May.  We  must  see  how 
you  apply  Wharton  v.  May  to  the  question  of  May 
V.  Bemal. 

The  Master  says,  that  it  was  consented  between  the 
parties  to  save  the  expense  of  bringing  over  and  prov- 
ing attested  copies  thereof,  that  plain  copies  of  the  fol- 
lowing orders,  reports,  exceptions,  decrees,  and  pro- 
ceedings, in  the  cause  of  Wharton  against  May  and 
others,  should  be  read  in  evidence  before  me  in  these 
causes  as  if  duly  proved,  and  which  were  accord- 
ingly read  in  evidence  before  me,  namely ;  Decree 
dated  25th  of  June,  1T99 ;  The  Master  s  report  and 
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1827.       Sehedbles  pursuant  thereto,  dated  30(li  of  July, 
1806  ;  PlaintifTs  and  Ddfeudants  exceptiQps  thereto; 
Order  of  the  House  of  Lords  on  the  a{^eftl  in  the 
DOMEOAh.    cause,  bearing  date  the  10th  of  August,  180T ;  Order 
on  hearing  exceptions  to  the  Master's  report  beariog 
date  11th  of  February,  1808;  Order  bearing  date  8th 
of  December,  1808,  thai  Master's  report  should  state 
result  of  Schedules  on  the  excepticxts  sent  back ;  RepoK 
of  the  Master,  dated  19th  of  January,  1809;  Decree 
dated  26th  of  July,  1809.  These  were  read  by  conacDt 
How  do  you  understand  that  at  the  barl — were 
the  proceedings  in  PFkarton  v.  May  agreed  to  be 
read  in  evidence  1     If  not,  you  must  state  the  case  of 
fFhartan  y.  May^  so  as  to  shew  that  in  taking  the 
account  between  May  v.  Bemaly  those  proceedings 
should  have  been  received.     The  great  difficulty  that 
one  has  in  the  case  is  this,  that  all  that  the  Master 
says  in  his  report  is,  that  ^^  the  Defi»idant  havii^ 
made  it  appear#  to  me  that  such  balance,  &e."    The 
C!ourt  is  to  know  in  what  way  the  Defendant  had 
made  that  appear  to  the  Master;  what  have  we  in 
proof  as  to  how  the  Defendant  made  it  appear.    In- 
stead of  printing  this  immatise  mass  (^  evidence,  they 
should  have  put  in  the  evidence,  which  the  Mastarhad 
before  him.     That  would  have  been  in  compliance 
with  the  rules  and  orders  of  the  House.     The  rules  of 
the  House  require  that  the  evidence  should  be  print- 
ed, on  which  the  Master  proceeded.     It  appears  by 
these  papers  that  the  Lord  Chancellor  called  on  the 
Master  to  certify  on  what  evidence  he  had  proceeded, 
and  accordingly  he  certified  that  he  had  proceeded  on 
all  these  causes  and  reports  and  so  on,  and  all  this 
seems  to  have  been  without  objecticm  ;  then  we  have 
in  the  Irish  cause  the  notes  on  the  hearing,  and  I  do 
not  find  there  was  any  objection  made  in  the  aigu- 
ment  before  the  Chancellor  to  reading  all  these. 
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It  appears  on  the  notes  which  I  have  been  reading,  that  *^^* 
a  great  many  deeds  were  read  before  the  Chancellor,  bbrmal 
not  one  of  which  have  been  read  today  •  The  Master,  MAHftun  of 
in  answer  to  the  appUcation  of  the  Lord  Chancellor,  '^"*®^- 
says,  ^'  I  certify  that  it  was  admitted  by  all  the  parties 
before  me  on  the  enquiry,  directed  by  the  order  of  the 
House  of  Lords,  that  the  securities  of  John  Hall  Whar- 
ton mentioned  in  these  causes,  and  also  in  the  accounts 
between  the  said  Isaac  Bemal  and  Edward  May  de- 
ceased, were  the  same  as  those  mentioned  in  the  cause 
instituted  in  England  by  the  said  John  Hall  Wharton 
against  the  Defendant,  the  Marquis  of  Donegal,  and 
the  said  Edward  May  and  Isaac  Bernal ;  and  it  was 
also  consented  to  save  the  expense  of  bringing  over 
and  proving  attested  copies  thereof,  that  plain  copies 
of  the  following  orders,  reports,  exceptions,  decrees, 
and  proceedings  in  the  said  cause  of  Wharton  v. 
May  and  others,  should  be  read  in  evidence  before 
me  in  these  causes,  as  if  duly  proved,  and  which  were 
accordingly  read  in  evidence  before  me."  (He  does 
not  state  that  there  was  any  objection  to  their  being 
read  in  evidence) — "Namely  a  decree,  &c." — and  he 
goes  through  all  these  particulars.  Then  upon  the  hear- 
ing of  the  cause  these  are  all  offered  in  evidence,  no 
objection  is  made  to  them  on  the  part  of  Mr.  Bemal's 
counsel,  and  a  great  many  deeds  are  stated  as  being 
read.  This  account  also  was  stated  as  having  been 
produced  in  evidence,  and  then  the  Court  decides  on 
the  matter  which  now  appears  on  the  exceptions. 

The  question  therefore  is,  what  was  the  view  of  the 
case  taken  in  the  Court  below.  There  is  no  doubt  that 
in  an  order  giving  leave  to  surcharge  and  falsify  as  far 
as  the  word  **  falsify"  is  concerned,  it  is  neither  more 
nor  less  than  an  authority  under  which  due  proof  and 
evidence  ought  to  be  produced.   But^  in  this  case^  it 

T  T  2 


824  CAgBS  IN  THE  HOUSE   OF  LORDS 

1827.      oome9  to  be  a  matter  of  questioD,  quite  diflerait  as  (o  the 
mEMju^     word  *^  fiilsify/'  whether  the  narrow  or  strict  sense  of 
NAiiQuit  or  falsifying  is  to  be  adopted  by  this  House.    If  that  is  to 
DomioAu    i)e  so,  the  fact  tlien  is  this,  that  the  partes  in  the  Court 
below  proceeded  on  one  ground,  and  th^i  they  come 
here  to  undo  all  that  has  been  done  there,  as  it  is  re- 
presented.   The  &ct  may  be  in  dispute.     Hie  ques- 
tion is,  what  was  the  matter  disputed  bdbre  the  Court 
below  ?     And  undoubtedly  that  again  gives  rise  to 
another  observation,  which  is  this ;  if  the  Court  below 
decided  in  ccmfirmation  of  the  IVlaster  s  rqxHt  upm 
the  evidence  on  which  he  should  have  made  that  re- 
port and  other  evidence^  then  die  Court  was  wrong: 
Unless  that  other  evidence  was  by  consent  of  the 
pailies. 

Mr.  Hart — ^The  gentleman  who  attended  th» 
cause  in  Ireland  happens  to  be  at  the  bar  of  the  House. 
He  says  he  took  the  objection  over  and  over  ^aia 
that  it  was  evidence  wiiich  did  not  apply  to  this  cause 
before  the  Master. 

The  Lord  Chancellor. — He  might  take  the  ob- 
jection, but  did  he  take  any  objection  to  the  admisston 
of  it  as  evidence,  leaving  the  Court  and  Master  to 
decide '? 


23d  Feb.  1826.  Mr.  Hort. — At  the  instance  of  May,  Bemal  had 
given  up  these  bonds,  and  as  I  apprehend  on  the  prin- 
ciples of  every  court  of  justice,  if  Mr.  May  perfectly 
conusant  of  all  the  circumstances  between  himself,  Mr. 
Wharton  and  Mr.  Bernal  had  thought  fit  to  make  a 
purchase  of  tliose  securities  of  Mr.  Wharton's  for  a 
specified  sum,  giving  his  bond  by  way  of  payment,  it 
was  quite  immaterial  whethcA^  the  securities  that  he  so 
purchased,  tunftxl  out  to  be  worth  one  &rthing  or  not 
The  Lard  Chancellor. — ^Was  the  point  you  now 
make,  entered  into  in  the  Court  below  ? 
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Mr.  Hart. — ^I  cannot  tell  what  points  were  made      1*^7. 
in  the  Court  below. 

The  Lord  Chancellor. — According  to  the  notes, 
no  such  thing  appears  to  have  been  mentioned.  There  do"eo^ 
are  two  points:  first,  whether  the  evidence  in  the 
cause  of  Wharton  and  May,  was  to  be  received  at 
all ;  and  secondly,  if  that  evidence  was  to  be  received, 
whether  the  securities  may  not  be  taken  at  the  value 
represented  in  this  account. 

It  may  be  necessary  to  enquire  (^  the  Court  below, 
what  were  the  grounds  of  decision.  If  cases  come 
here  on  points  which  were  not  discussed,  it  is  not 
an  appeal,  but  a  new  cause.  I  do  not  mean  to 
stop  you ;  on  the  contrary,  I  think  it  a  very  material 
point. 

Mr.  Hart. — I  hope  your  Lordship  will  not  think 
the  Appellant  bound  by  the  omission  of  his  counsel 
below. 

The  Lord  Chancellor. — Perhaps  not ;  but  if  the 
client  comes  here  to  state  points  that  were  not  made 
before  the  Court  in  Ireland,  he  ought  to  pay  the  ex- 
penses of  coming  here,  if  the  thing  is  sent  back  again. 
He  must  do  that  at  least. 

What  they  say  is  this :  here  is  a  bond  or  security, 
which  was  sold  by  May  to  Bemal,  apparently  for  so 
much  money;  they  say,  that  notwithstanding  that 
appears  on  Uie  face  of  the  instrument,  it  is  worth  only 
so  much  less,  and  that  therefore  they  ought  not  to  be 
charged  with  such  a  sum  of  money.  Then  comes  the 
question,  was  it  or  was  it  not  before  the  Court  in  Ire* 
land,  alleged  that  what  appeared  on  the  face  of  the 
instrument  could  not  be  disputed  ?  You  see  the  alle* 
gation  on  the  one  side  is  '^  you  owe  me  such  a  sum 
of  money,  on  such  a  bond:"  the  allegation  m  the 
other  side  is,  '^  no,  I  do  not  owe  you  that  money  on 
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1827.      the  bondy  because  whatever  appears  oo  the  face  of  the 

"^^^^     bond  is  not  what  is  due  between  you  and  May."    It 

^  »  *'*,.  -.-  is  on  the  party  who  thinks  that  he  can  make  out  this 

MABQUIS  OP  r         J 

DONEGAL,  point  that  the  bond  shall  be  the  rule  of  evidence,  and 
that  no  further  enquiry  shall  be  made  but  what  ap- 
pears on  the  face  of  the  bond,  to  insist  on  that  bond. 

I  am  not  saying,  or  presuming  to  say,  what  the 
^ect  of  this  ^^  fiilsifying  and  surcharging  is/'  as  to 
whether  it  falls  within  that  rule ;  I  never  can  suj^Kise 
the  Master  went  on  fiilsifying  and  surcharging  in  the 
way  he  has  done,  unless  the  parties  called  on  him  to  do 
so.    His  report  is  to  that  effect. 

Can  we  understand  that  unless  we  have  the  infcnr- 
mation  on  both  sides,  from  gentlemen  at  the  bar,  to 
say  that  was  the  case.    The  first  exception  goes  on  the 
point,  that  the  equities  as  between  Wharton  and  May, 
were  not  to  be  considered  as  equities  as  between  May 
and  Bemal,  that  is  a  succinct  and  distinct  proposition 
of  law.  The  second  exception  is,  that  the  Master  would 
not  be  warranted  in  his  conclusion,  even  if  he  did  take 
those  equities  into  consideration,  by  agreement  of  the 
parties ;  and  therefore  the  Court  refers  to  him  to  know 
what  the  parties  have  done  before,  and  he  makes  a 
certificate,  which  seems  to  me  to  imply  that  this  was 
by  agreement  of  the  parties,  and  the  Court  se^ns  to 
have  proceeded  on  that.     It  is  very  material  that  we 
should  know  what  the  Court  really  proceeded  on,  be* 
cause,  if  it  was  upon  an  agreement  between  the  parties 
(and  that  it  might  be  so  is  clear  from  the  language  of 
the  second  exception,)  we  ought  to  know  whether 
there  was  such  an  agreement  as  that— 4liat  is,  whether 
die  Court  proceeded  on  the  notion  that  there  was 
such  an  agreement. 

Take  Mr,  Wallace's  view  according  to  the  except 
tions.    Mn  Wallace  is  the  counsel  who  signs  the  ex* 
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ceptkms;  and  the  second  exception  is,   "that  the      *^^« 
Master  was  not  warranted  in  what  he  has  done  by      9eiimai. 
any  evidence  laid  before  him,  even  though  he  was  ^^Quig  o» 
warranted  (which  the  Plaintiffs  deny,)   in  entering    .w^'^'^^ai* 
into  any  investigation  of  the  securities  between  May  - 
and  Bemal  touching  Wharton's  securities,  or  into  the 
considerations  given  for  the  same  according  to  the 
agreement  that  was  entered  into  between  the  pW'^ 
ties.'*    Now  what  was  that  agreement  1  ^ 

Mr  Hart. — ^That  agreement  was  to  substitute  at<^ 
tested  copies  instead  of  originals. 

The  Lard  Chancellor.— -TY^t  is  not  the  effect  of 
the  certificate.  Your  first  exception  is,  that  tb^% 
was  no  ground  for  the  decision  from  any  thing  that 
passed  between  Wharton  and  May.  The  second 
exception  is,  that  if  there  was  an  agreement  between 
the  parties  to  admit  that  evidence,  it  did  not  autho"" 
rize  the  report. 

If  Bemal  sold  to  May  past  obit  bonds,  stating  that 
he  had  paid  6,000/.,  or  imy  other  sum,  and  it  should 
appear  in  the  proceedings  of  the  other  cause  that  he 
had  not  paid  one  &rthing  for  them ;  supposing  it  to 
be  open  to  Bemal  in  the  other  cause  to  have  con^ 
tended  if  such  diing  should  appear,  that  amongst  the 
bonds  he  had  given  to  May — (s(Jd  to  May,  if  you 
please  so  to  put  it)  :  that  he  stated  Uiat,  in  considera^ 
tion  of  a  sum  of  1,000/.,  or  any  oth^  sum  to  be 
mentioned,  he  had  got  a  post  obit  bond  for  a  sum 
of  money  payable  on  certain  conditions,  and  that  it 
should  appear  on  evidence  that  should  bind  him  in 
the  cause,  that  he  had  paid  nothing  for  that  post  obit 
bond,  would  that  be  oonelu^ve  as  to  May  unless  he 
had  subsequently  acquiesced?  That  leads  me  to  ask 
you  whether  there  was  any  evidence  in  the  Court  below 
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1827.      of  Beraal's  state  of  &cts  carried  in  before  Master 

i;Jj[J^     Ball  1*    It  would  be  open  to  a  question  of  a  rather 

""'         singular  nature,  because  that  state  of  facts  seems  to 

■ARQUIS  OF        ^^  '  , 

DOHEOAL.  contend  this,  that  if  at  any  time  May  had  had  an 
equity  of  the  same  natm*e  of  Wharton's,  yet  that 
May's  subsequent  transactions  might  deprive  him  of 
that  equity:  whether  that  would  be  a  considerati(m 
that  the  Master  could  have  gone  into,  consistently 
'  with  the  order  of  the  House  of  Lords,  may  be  an- 
other question  :  but  whether  the  House  of  Lords 
may  not,  on  that  footing,  if  there  was  evidence  with 
respect  to  the  state  of  facts  itself,  direct  some  enquiries 
in  order  to  get  at  the  fact  of  such  subsequent  conduct 
on  the  part  of  May,  would  be  another  question. 

The  report  takes  no  notice  at  all  of  that  state  of 
&cts  which  was  carried  in  by  Bemal,  nor  could  the 
report  take  any  notice  of  it,  because  there  was  no 
evidence  given  in  support  of  that  state  of  facts.  There 
do  appear  to  me  to  be  some  considerable  points. men- 
tioned in  Bernal's  state  of  facts. 

You  see  Bemal  in  his  state  of  facts  means  to  esta- 
blish that  May  cheated  Wharton,  and  cheated  himself 
beyond  all  example ;  and  he  means  also  to  state  that 
the  transactions  which  May  was  concerned  in,  subse- 
quently to  the  sale  of  these  securities  to  May,  were 
such  as  would  cut  all  equity  from  under  his  feet, 
even  if  there  could  have  been  equity  at  the  moment 
of  that  sale  of  the  bonds  to  him.  For  that  reason  I  ask 
whether  that  state  of  facts  was  at  all  supported  before 
the  Master. 

Mr.  Hart — I  have  made  no  observation  on  what 
has  been  said  impugning  the  book  about  spoliation, 
because  the  intrinsic  evidence  of  that  paper  itself,  is 

*  See  the  Appendix  to  the  printed  cases. 
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only  that  time  and  use  have  separated  those  sheets      1827. 
from  the  mass  of  the  book  itself.  BiwijrlijL 

The  Lord  Chancellor. — I  think  that  appears  to  be  MAaquM  or 
the  case.  dohigau 


After  the  Argument  which  took  place  in  1826,  the 
case  stood  over  for  judgment. 

On  the  25th  of  June,  1827,  the  judgment  of  the 
Court  below  was  affirmed,  on  the  motion  of  Lord 
Eldon,  without  further  observation. 

Judsrment  Affirmed. 
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APPENDIX. 

(Scotland.) 


Court  of  Session. 


Hugh  Arbuckle 


Appellant. 


Campbell  Innes  and  others  -    Respondents. 

In  a  proceeding  under  the  stat.  7  Geo.  2.  c.  16.  sec.  7  and  16r 
Geo.  2.  c.  2.  sec.  24. — a  party  having  appeared  as  proxy  for 
an  elector  at  the  annual  election  of  Magistrates  and  Council- 
lors of  a  borough, — ^leaves  Scotland  in  a  ship,  of  which  he  ia 
Master,  upon  a  voyage  to  France  and  back, — having  before  his 
departure  communicated  with  his  legal  agent  upon  the  subject 
of  a  petition  to  the  Court  of  Session,  against  the  proceedings  at 
the  election ;  and  during  his  absence,  and  before  the  expiration 
of  two  months  from  the  election,  he  transmits  to  this  Mine  agent 
a  letter  upon  the  subject.  The  agent,  thereupon,  presents  the 
petition  in  the  name  of  the  proxy,  and  the  proceeding  is  com- 
menced before  the  expiration  of  the  two  months.  The  proxy 
does  not  return  to  Scotland  until  after  the  expiration  of  the  two 
months,  but  then  recognises  the  proceeding  as  instituted  by  his 
authority.  Held  by  the  Court  of  Sesaion  that  there  was  not, 
under  Ibese  circumstances,  a  sufficient  mandatory  for  the  pro- 
ceeding, and  this  judgment  was  affirmed  on  appeal,  but  with 
much  hesitation. 

9 

c 

On  the  25th  of  November,  1826,  a  petition  and 
complaint  was  presented  to  the  Court  of  Session,  at 
the  instance  of  the  Appellant  Hugh  Arbuckle,  and  of 
James  M'Bain,  deacon  of  the  incorporation  of  tailors 
of  the  Burgh  of  Queensferry,  both  of  them  constituent 
members  of  the  meeting  for  the  annual  election  of  the 
magistrates  aad  councillors  of  that  burgh,  held  on  the 
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29th  day  of  September  preceding,  complaining  of 
certain  wrongs  and  abuses  committed  in  the  course  of 
the  election,  and  praying  that  the  election  of  magis- 
trates and  councillors,  said  to  have  taken  place  at  that 
meeting  should  be  found  to  be  ill^al,  and  should  be 
reduced  and  set  aside. 

The  petition  is  in  name  of  James  M'Bain,  and 
Hugh  Arbuckle,  proxy,  chosen  in  room  of  one  of 
the  electors  of  the  magistrates  of  the  burgh,  ccm- 
stituent  members  of  the  meeting  for  the  annual  elec- 
tion of  the  magistrates  and  councillors  of  the  burgh  of . 
Queensferry,  held  on  the  29  th  day  of  September  last. 
It  sets  forth,  ''  That  by  act  of  the  7th  Geo.  2. 
c.  16.  s.  T.  relating  to  the  election  of  magistrates 
of  royal  bui^hs,  it  is  declared,  ^  That  it  shall  and 
**  may  be  lawful  to  and  for  any  magistrate  or  council- 
"  lor  of  the  burgh,  who  apprehends  any  wrong  was 
done  at  any  annual  election,  to  bring  his  action  be- 
fore the  Court  of  Session  in  Scotland,  for  i-ectifying 
**  such  abuse,  or  for  making  void  the  whole  election 
**  (if  illegal)  only  within  the  space  of  eight  weeks  after 
**  such  election  is  over.'  " 

"  That  by  another  act  passed  in  the  16th  Geo.  2. 
**  cap.  2.  sect.  24."  it  is  further  provided  and  declared, 
**  That  it  shall  and  may  be  lawfiil  to  and  for  any  con- 
"  stituent  member,  at  any  meeting  for  election  of  ma- 
"  gistrates  and  councillors,  or  of  any  meetings  pre- 
"  vious  to  that  for  election  of  magistrates  and  coun- 
"  cillors  respectively,  who  shall  apprehend  any  wrong 
"  to  have  been  done  by  the  majority  of  such  meeting, 
"  to  apply  to  the  said  Court  of  Session,  by  a  summary 
**  complaint,  for  rectifying  such  abuse,  or  for  making 
"  void  the  whole  election  made  by  the  said  majorit}', 
"  or  for  declaring  and  ascertaining  the  election  made, 
^^  by  the  majority,  so  as  such  complaint  be  presented 
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^^  to  the  said  Court  of  Session,  within  two  calendar      1S27. 
*^  months  after  the  annual  election  of  the  magistrates 
•*  and  councillors." 

Then  follows  a  statement  of  the  particular  grounds 
of  complaint. 

The  petition  and  complaint  was  boxed  on  the  25th 
of  November,  1826. 

The  petition  being  served  upon  the  persons  com- 
plained of,  they  lodged  their  answer,  which,  besides  a 
statement  of  the  Respondents'  pleas  upon  the  merits, 
contain  an  objection  to  the  title  of  both  the  conn 
plainers.  But  the  title  of  the  complainer  M^Bain  was 
not  at  issue  under  the  present  appeal,  which  involves 
merely  the  title  of  the  complainer  Hugh  Arbuckle^ 
and  tlie  competency  of  the  complaint,  so  far  as  at  his 
instance. 

^'  The  objection  as  to  Hugh  Arbuckle  was,  that  he 
*^  left  Scotland  a  day  or  two  after  the  Michaelmas  elec- 
^'  tion,  on  a  foreign  voyage,  and  was  out  of  the  king- 
^^  dom  at  the  time  when  the  complaint  was  presented : 
"  that  no  mandate,  or  other  authority  granted  by 
^'  him,  has  been  produced,  authorising  the  complaint 
*'  to  be  presented." 

On  the  part  of  the  Appellant  it  was  allied  that  he 
had  given  verbal  instructions  for  the  proceeding 
before  his  departure. 

And  afterwards  addressed  to  his  legal  agent  in 
Edinburgh,  the  following  letter,  which  was  received 
and  acted  upon  before  the  exjnration  of  the  two 
months  from  the  election. 

"  Dieppe,  in  France,  7ih  Nov.  1825. 

"  Dear  Sir, 

'^  I  have  been  detained  here  with  contrary  winds  for 

**  this  fortnight.    I  expected  when  I  saw  you,  to  have 

*'  been  on  my  passage  home  from  Rotterdam  before 

^^  this  time«    I  have  to  go  there  for  a  caigo,  and  I 
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^l^«       ^^  hope  not  to  be  long  detained.    Prefixed  I  send  yot 
^^  a  memorandum  about  our  Michael  mas  election.    I 
*'  expect  that  you  have  got  the  minutes  of  election. 
Should  you  want  any  &rtber  information  on  tlie 
subject,  write  me,  to  the  care  of  Messrs.  D.  Bar- 
ger  and  Son,  Rotterdam,  and  I  wiU  attend  to  it 
immediately.    I  think  the  burgh  will  be  very  easily 
got  set  aside ;  and  should  it  be  necessary  for  you, 
I  will  rather  come  homie  fiom  Rotterdam,  by  the 
«<  way  of  London,  as  yon  should  be  disappointed.    I 
*^  have  no  doubt  that  Deacon  M^Bain  will  allow  you 
^^  to  use  his  name  in  the  petition  and  complaint.  Mr. 
^^  Melville  could  speak  to  him,  or  I  could  send  word 
'^  over  from  Rotterdam  to  my  mother  for  him  to  go 
^^  into  Edinburgh  to  speak  to  Mr.  M.     Perhaps  in 
^^  the  petition  and  complaint  it  might  be  as  well  to 
^  conclude  for  the  penalties  of  100/.  for  each  persoa 
acting,  who  may  be  found  disqualified.     I  remaio, 
dear  Sir,  yours  truly 

(Signed)  "  Hu.  Arbucklb." 

(Addressed) 

**  James  Gibson  Craigy  North  Street, 
Andrew^ s  Street,  Edinburgh.** 


44 
&4 


The  following  pleas,  in  point  of  law,  vfere  sub- 
mitted on  the  part  of  the  complainers,  in  r^ard  to  the 
title  of  the  Appellant. 

"1.  The  complainers,  being  both  natives  of  this 
'*  country,  no  written  mandate  was  required  before 

this  complaint  could  competently  proceed  at  their 

instance,  even  though  it  be  true  that  one  of  them 
'  was  out  of  the  country  in  the  course  of  his  business 

on  the  particular  day  on  which  the  complaint  was 
"  presented." 

**  2.  The  complainer,  Hugh  Arbuckle,  having 
^'  been  chosen  a  proxy  for  an  absent  elector,  and  the 
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*^  Other  comphiner,  James  M^Bam,  as  deaom  of  the 

^'  incorporation  ci  Tailors,  having  been  one  of  the 
body  of  electors,  they  were  both  constituent  mem- 
bers of  the  meeting  of  dection,  and  .eatitled  to 
bring  the  pieseat  oomphmt,  underthe  statutes  there 

**  founded  oo." 

There  was  a  thhti  plea  on  the  point  of  title ;  but  it 

relates  solely  to  the  title  of  M'Bain. 

The  following  are  the  pleas  which  were  stated  for 

the  Respondents,    with  regard  to  the  Appellant's 

title: 

''  L  As  to  the  title  of  Hugh  Arbuckle.    The  Re^ 

^^  spondents  maintain,  in  point  of  law,  that  the  pre- 

^^  sent  petition  and  complaint  cannot  be  insisted  on,  in 

^^  the  name,  and  at  the  instance,  of  Hugh  Arbu^e,* 

'*  because, 

'M .  At  the  time  wh«i  the  present  petition  and  com- 
^^  plaint,  at  the  instance  of  Hu^  Arbuckle,  was  pre- 
^^  sented,  Hpgh  Arbuckle,  being  forth  of  the  kingdom 
^'  and  beyond  seas,  and  having  left  no  mandate  to 
^^  enable  any  one  to  appear  as  his  mandatoiy,  no  peti* 
^^  tion  and  complaint  was,  in  law,  presented  within  the 
^'  statutory  period  at  the  instance  of  the  said  Hugh 
**  Arbuckle. 

^'2.  As  Hugh  Arbuckle  was  forth  of  the  kingdom, 
^'  and  beyond  seas,  no  complaint  of  the  nature  of  the 
*'  present  one  could  competently  be  presented,  with- 
^^  out  an  express  mandate  to  that  effect,  granted  by 
'*  him  in  fevour  of  the  counsel  who  signed  it,  or 
^'  of  some  individual  who,  in  the  complaint,  caused 
^'  himself  to  be  designed  as  the  mandatory  of  Hugh 

*'  Arbuckle.     1681,  February  3.  against 

*' Stuart  of  Archattan,  Moit.  353.  1780,  July  30. 
*'  Major  Alexander  Dundas  against  Alexander  Fergu- 
"  son,  Morr.  8837.    1802,  July  6.  Davidson  against 
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"  ElphiMtone,  Morr.  8842.    28th  Febniaiy,  1818, 
Cameron  against  M*Nab,  F.  C.  436. 
^'  3.  The  Respondents  maintain  that  the  letter 
which  has  been  produced  by  the  complaJiiers,  al- 
though it  contains  memoranda  and  infermation  as 
^'  to  the  election  at  the  burgh  of  Queensfeny,  at 
'^  Michaelmas,  1826,  for  the  use  of  ^  James  Gibsoa 
*^  Craig,  Esq/  to  whom  it  is  addressed^  and  states 
*^  the  writer's  willingness  to  promote  the  wish  of 
^*  that  gentleman,  in  regard  to  the  politics  of  the 
*^  burgh,  contains  no  mandate  which  could  legally 
^^  have  authorized  Mr.  Gibson  Craig  to  have  raised 
*'  the  present  complaint  as  at  the  instance  of  Hugh 
*^  Arbuckle,  or  in  it  to  have  designed  himself  Ar- 
^^  buckle's  mandatory,  and  still  less  any  counsel  to 
*^  have  signed  such  complaint,  or  any  other  party  to 
*^  appear  for  Arbuckle  as  mandatory. 

^^  4.  This  c(Hnplaint  was  not  originally  presented  at 
*^  the  instance  of  Hugh  Arbuckle.  Nothing  done  by 
*^  him,  after  the  statutory  period  had  elapsed,  can 
*^  have  the  effect  of  causing  this  complaint  to  be  con- 
sidered as  having  been  presented  at  his  instance 
within  the  period  prescribed  by  the  statute.  1804, 
**  February  24th,  Gray  against  Spens.  Morr.  App. 
"  No.  14." 

No  interlocutor  was  pronounced  declaring  the  re- 
cord to  be  closed ;  but  the  case  haviog  been  taken 
up  by  the  First  Division  of  the  Court  on  the  11th 
March,  1826,  the  following  interlocutor  was  pro- 
nounced : — **  The  Lords  having  advised,  &c.,  dis- 
^^  miss  the  petition  and  complaint  in  so  far  as  it  is 
**  made  by  Hugh  Arbuckle,  and  decern^  &c." 
Against  this  judgment  the  Appeal  was  presented. 
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For  the  Appellants — Dr.  Lushington  and  Mr. 
TF.  Adam. 
For  the  Respondents — Serjeant  Spankie  and  Mr. 

Alderson. 


For  the  Appellant  it  was  contended  that  a  warrant 
may  be  implied.  Stair,  B.  i.  t.  12.  s.  12.  Ersk. 
B.  3.  t.  3.  8.  33,  L.  18.  53.  Mandat.  Stair,  Fe- 
bruary 23,  1667,  L.  Rentoun,  Diet.  9395:  and  that 
the  rule  as  to  warrants,  relates  only  to  foreigners,  or 
natives  domiciled  abroad.  O'Haggen  v.  Boyd,  Diet. 
4644.  Hope  v.  Mutter,  Id.  4648.  10th  June,  1797. 
Ivory  Pi-oc.  Vol.  1.  p.  163.  Scott  v.  Gillespie^  Shaw 
and  Dunlop's  Rep.  Vol.  2.  p.  165.  Ewing  v.  Harey 
Id.  Vol.  2.  p.  534.  Stewart  v.  Middleton.  M'ln- 
nes  V.  M'Coll,  June  13,  1813,  F.  C.  No.  84. 

The  Respondent's  counsel  cited  the  authorities  quot- 
ed in  argument,  in  the  Court  below  :*  and  Fitzherbert. 
NaL  Brev.  25.  55.  Geo.  3.  c.  184.  Huber,  667. 
Oughton,  Ordo  tit.  48.  p.  81.  Balfour  Pract.  299. 
Baukton,  B.  4.  tit.  3.  §.  25,  26.  Melville  v.  The 
Earl  of  Perth,  Diet.  355.  Earl  of  Marchmont  v. 
Home,  Id.  358.  Re.v  v.  Cudlipp,  6  T.  R.  503. 
Rex  v.  Trevenen,  2  B.  and  A.  339.  479. 


The  Lord  Chancellor. — ^In  the  cause  in  which  Hugh 
Arbuckle  was  Appellant,  and  Campbell  Innes  and 
several  other  persons  were  the  Respondents,  the  ques- 
tion was  whether  Mr.  Arbuckle,  who  was  absent  at 
the  time,  had  given  authority  ftn-  the  institution  of  cer- 
tain proceedings  upon  the  election,  of  which  he  com- 
plained and  the  case  having  been  heard  before  the 
first  division  of  the  Court  of  Session,  the  Court  ex- 
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pressed  their  opinion  in  the  following  interlocutor. 
**  Having  advised,  &c.  dismiss  the  petition  and  com- 
"  plaint,  in  so  far  as  it  is  made  by  Hugh  Arbuckle ;  and 
'^  decern,  and  find  him  liable  in  one  half  of  the  expenses 
"  incurred  in  process,  in  terms  of  the  statute."  The 
Judgment  expressed  in  this  interlocutor,  proceeds 
upon  the  opinion  of  the  Court  of  Session,  that  it  was 
necessary  Mr.  Arbuckle  should  prove  that  he  had 
given  mandatoiy  for  the  institution  of  suit. 

This  case,  in  my  Judgment  affcoxls  a  question  of 
very  great  importance,  in  every  way  of  considering  it; 
but  in  a  case  of  this  nature,  in  which  it  appears  to  me 
that  the  Court  of  Session,  in  all  human  probability, 
must  understand  a  matter  of  practice  of  this  sort  bet- 
ter than  we  can  understand  it,  and  there  being  great 
inconvenience,  either  in .  holding  that  they  are  right, 
or  that  they  are  wrong,  I  cannot  form  so  clear  an 
opinion  that  they  are  wi*ong,  as  to  take  upon  my- 
self to  advise  your  Lordships  to  reverse  the  Judg- 
ment.    I  should,  therefore,  propose  that  the  Judgment 
should  be  affirmed,  and  that  the  cause  should  be  sent 
back  to  the  Court  of  Session,  to  proceed  as  to  the  mat- 
ter of  James  M'Bain,  the  other  party  according  to  the 
reservation  in  the  interlocutor,  as  they  should  be  ad- 
vised.    Having  stated  this,  as  my  Judgment  upon 
this  extremely  difficult  question,  and  as  there  are 
great  difficulties  in  adopting  the  one  or  the  other  view 
of  the  case,  it  does  not  appear  to  me,  tliat  this  is  a  case 
in  which  your  Lordships  ought  to  give  costs. 


Ordered  and  adjudged,  that  the  appeal  be  dismissed,  and  the 
interlocutor,  so  far  as  complained  of,  affirmed  ;  and  it  is  further 
ordered,  that  the  cause  be  remitted  back  to  the  Court  of  Session 
to  proceed  therein,  with  respect  to  the  complaint  made  by  James 
M*Bain,  as  shall  be  just. 
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Tod  and  others     - 
Tod  and  others    - 


Appellants. 
Respondents. 


Et  e  Contra. 


An  election  of  Magistrates  in  a  Royal  Burgh,  which  takes  plac© 
under  a  warrant  from  the  crown  restoring  the  Burgh,  is  an 
annual  election  within  the  meaning  and  provisions  of  the  7 
Geo.  2.  c.  16.  s.  7,  and  16  Geo.  2.  c.  11.  s.  22. 

An  action  of  reduction  and  declaratur  at  common  law,  to  set 
aside  the  proceedings,  may  be  competent;  but  it  roust  be 
brought  within  the  two  months  prescribed  by  the  statutes. 

An  appeal  will  not  lie  for  costs  only,  where  costs  are  in  the  dis- 
cretion of  the  Court :  But  where  the  Court  is  directed  by  an 
Act  of  Parliament  to  give  costs,  it  is  a  proper  subject  of  appeal 
if  they  are  not  given  according  to  the  requisition  of  the  Act. 


The  Lord  Chancellor.''^ — iF  this  were  a  question 
arising  upon  the  law  of  England,  there  would  be  no 
doubt  about  it,  for  I  do  not  apprehend  that  a  statute 
which  gave  a  summary  complaint,  is  a  statute  which 
would  take  away,  the  common  law  remedy,  but  the  case 
of  Young  v.  Johnson^\  in  the  House  of  Lords,  at  a 
date  pretty  nearly  contemporaneous  with  the  statute, 
appears  according  to  Mr.  Wight's  note  of  it,  to  have 
decided,  as  it  has  been  alleged  from  the  bar,  that  the 
action  of  reduction  must  be  brought  within  two 
months.  Now,  I  cannot  satisfy  my  mind  on  what 
ground  it  should  be  held  that  the  action  of  reduction 
should  be  brought  within  two  months,  unless  the 
statute  related  to  actions  of  reduction  as  well  as 

*  The  facts  of  the  case  appear  in  the  opinion  delivered  by  the 
Lord  Chancellor. 

t  Jan.  1766.     Wight,  p.  339. 
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summary   complaints.     Oonsidering  the    nature    of 
the  evidence  as  we  find  it  in  the  printed  cases  in 
the  House  of  Lords,  and  that  there  is  not  a  single 
word  that  would  support  the  judgment  in  that  evi- 
dence unless  it  was  given  upon  the  pointy  whereas, 
on  the  other  hand,  that  point  does  not  appear  to  have 
been  mentioned  in  the  printed  cases,  there  appeare 
to  be  something  hanging  about  that  case,  which 
makes  it  look  very  much  like  an  authority  of  the 
House  of  Lojnls  upon  the  point.     Whether  that  case 
which  has  been  so  represented  as  of  authority  has 
been  well  decided,  is  a  matter  which  I  apprehend 
this  House  could  not  trust  itself  to  examine. 

This  is  an  action  of  reduction  and  declaratur  for 
setting  aside  the  proceedings  at  an  election,  whidi 
were  had  in  consequence  of  His  Majesty  having  be^ 
pleased  to  restore  the  Bur^b  of  Pittenween.     It  has 
been  very  much  discussed  in  the  papers  as  wdl  as 
at  your  Lordships'  bar,  whether  this  was  to  be  omi- 
sidered  as  within  the  meaning  of  the  wcMtls  of  the 
Act  of  Parliament,  an  annual  election ;  whether  it 
was  to  be  considered  as  a  proceeding  to  be  distin- 
guished by  majority  and  minority.  Strictly  speaking, 
on  looking  at  the  numbers,  Jolm  Tod,  and  ten  other 
persons  made  eleven,  and  James  Tod,  and  ten  others 
made  eleven  also,  so  that  you  can  hardly  call  it  a 
majority  or  minority. 

But  the  question  is,  whether  regard  being  had  to 
the  nature  of  the  proceeding  this  is  not  within  the 
term,  intent,  and  meaning  of  the  Act  of  Parliament 
to  which  reference  has  been  made ;  and  on  the  best 
coiisideration  I  can  give  to  the  subject,  I  think  that 
aldiough  this  was  an  election  held  in  consequence  of 
His  Majesty's  restoring  the  Burgh;  and  althou^ 
there  was  this  most  unseemly  diversity  of  opinion, 
and  very  singular  conduct  in  the  proceeding  when  the 
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election  was  had,  yet  that  still  it  is  to  be  considered       1S27. 
as  an  annual  election,  and  a  complaint  within  the  in- 
tent and  meaning  of  the  statutes. 

Then,  the  question  is  reduced  to  this,  namely, 
whether  it  is  competent  to  bring  this  species  of 
action,  which  is  an  action  of  reduction  and  decla- 
ratur,  after  eight  weeks  or  two  months  have  ex- 
pired since  the  election,   and  before  the  institution 
of  the  proceeding.     On  the  one  hand,  it  has  been 
contended,  that  this  is  not  to  be  considered  as  a  pro- 
ceeding under  the  statutes  which  regulate  the  elec- 
tion of  councillors  and  other  persons,  at  these  Burgh  ^ 
meetings,  but  that  it  is  to  be  considered  as  an  action 
brought  according  to  the  common  law  of  Scotland, 
and  that  bwng  an  action  brought  according  to  the 
conunon  law  of  Scotland,  there  is  no  statute  which 
ought  to  be  considered  as  a  bar;   and  I  have  no 
hesitation  in  stating  that  if  we  were  here  to  judge  of 
the  law  of  Scotland  upon  English  principles,  which 
we  ought  never  to  do,  and  which  I  believe  we  have 
never  intentionally  done,  that  it  might  be  a  difficult 
thing  to  say,  where  a  special  proceeding  is  provided 
by  Act  of  Parliament,  and  without  words  excluding 
the  general  operations  of  the  common  law,  that  that 
general  operation  of  the  common  law  would  be  to 
be  considered  as  taken  away ;  and  yet  I  cannot  go 
the  length  of  saying,   that  if  there  are  statutes  in 
pari  materid,  you  may  not  infer  such  a  shutting 
out  of  the  remedy  under  the  conunon  law  without 
any  expression  in  the  Act  of  Parliament  which  you 
have  to  construe. 

But  I  find  in  this  case  a  difficulty  which  I  apprehend 
is  quite  insuperable,  because  my  humble  opinion  is, 
that  this  point  has  been  already  determined  by  your 
Lordships,  and  that  we  cannot  now  alter  it,  whatever 
might  have  been  our  opinion  upon  the  question. 


642 


CASES  IN   THE   HOUSE  OF '  LORDS 


1827. 


whether  this  common   law  jurisdiction  was  shut  out 
or  not,  by  these  special  provisions. 

The  case  oi  Johnston  v.  Yitmngr,*  has  been  alluded 
to,  together  with  the  authority  of  Mr.  Wight  and  Mr. 
Bell.  With  respect  to  the  first  named  of  the  gentle- 
men, I  think  I  am  old  enough  to  have  had  the  honour 
of  practising  along  with  him  at  your  Lordships'  bar ; 
and  that  he  was  a  very  great  authority  upon  these 
subjects,  nobody  can  deny ;  nor  did  I  ever  hear  any 
dispute,  with  respect  to  the  correctness  of  his  repre- 
sentation as  to  matters  of  law  in  which  he  had  been 
concerned.  I  need  not  state  to  your  Lordships  who 
Mr.  Bell  is,  because  you  are  all  aware  that  he  is 
a  person  whose  authority  is  of  considerable  weight, 
tliough  still  he  is  a  gentleman  practising  at  the  bar. 

Upon  looking  at  the  case  of  Johnston  v.  Yaung^ 
I  have  not  been  able  to  find  that  there  is  one  word 
in  the  printed  cases  upon  the  subject ;  and  yet  it 
would  be  extremely  difficult,  upon  looking  at  the 
evidence  in  that  case,  to  conceive  Iiow  this  House 
could  have  made  the  decision  which  it  has,  unless  the 
decision  that  it  made  went  upon  a  ground  that  formed 
no  part  of  the  allegations  in  the  printed  case,  or  the 
evidence ;  and  accordingly  Mr.  Wight  has  recorded 
in  his  work  that  the  reversal  in  this  case  went  upon  a 
ground  neither  mentioned  in  the  Court  of  Session  in 
Scotland,  nor  mentioned  in  the  printed  cases  laid 
upon  your  table ;  that  it  went  upon  this  ground,  that 
the  action  of  reduction  was  competent,  but  still  that 
it  must  be  brought  within  two  months. 

It  has  been  supposed  tliat  there  is  some  mistake 
upon  that  subject,  but  when  we  come  to  look  at  a 
subsequent  case  that  is  to  be  found,  which  has  been 
decided  by  your  Lordships,  it  appears  to  me  that  it 
is  quite  impossible   to   contend  with  any   hope   of 

*  January,  1766,  in  the  Court  of  Session,  D.  P. 
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persuading  the  House  that  Mr.  Wight  is  mistaken 
as  to  that  fact.  It  was  a  case  which  was  heard  at 
your  bar  in  the  year  1786,  in  which  Robb  Miller  and 
others  were  Appellants,  and  Thompson  and  others, 
magistiates  and  councillors  of  the  Bui^h  of  Anstru- 
ther  Wester,  were  the  Respondents.  In  the  printed 
case,  in  that  proceeding  this  reason  is  stated,  "  Sup- 
posing it  were  competent  to  the  Appellants,  though 
not  constituent  membere  of  the  council  of  Anstruther 
Wester,  to  insist  in  the  present  action,  yet  as  the 
Acts  of  7th  and  16th  of  his  late  Majesty  have  ex- 
pressly limited  the  time  for  prefen-ing  actions  or  com- 
plaints to  two  months  after  the  election  complained 
of,  and  the  present  action  was  not  brought  till  near 
twelve  months  after  the  election  complained  of,  it  is 
therefore  incompetent,  and  could  only  have  been 
brouglit  with  an  intent  to  create  trouble  and  confu- 
sion at  the  Michaelmas  election,  which  was  to  come  on 
a  few  days  after  the  summons  was  raised,  the  preven- 
tion of  which  was  the  principal  object  of  the  statutes." 
Then  this  reason,  which  has  the  signature  of  Mr. 
Wight,  goes  on,  and  it  may  be  considered,  therefore, 
that  this  representation  was  made  to  this  House  with 
respect  to  what  it  had  done  in  the  case  of  Johnston 
V.  Young. — ''  This  point  has  been  already  determined 
by  your  Lordships,  who  revei-sed  a  judgment  of  the 
Court  of  Session  upon  this  single  gi'ound,  and  that, 
though  in  a  case  where  a  complaint  of  the  same  elec- 
tion had  been  brought  within  two  months,  but  had 
been  dismissed  on  account  of  a  mistake  in  the  name 
of  one  of  the  Defendants,  after  which  an  action  of 
reduction,  similar  in  form  to  the  present,  was  brought 
by  several  constituent  members  of  the  council.  No 
objection  was  taken  to  the  action  in  the  Court  below, 
nor  in  the  cases  upon  the  appeal.  The  Court  of 
Session  reduced  the  election,  but  upon  this  objection 
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tion  being  taken  at  your  Lordships*  bar>  your  Lord- 
ships reversed  the  decisioa  of  the  Court  below  with- 
out even  going  into  the  merits  of  the  case,  upon  the 
single  ground,  that  the  intention  and  purpose  of  the 
Acts  above  quoted,  was  to  fditn  a  code  for  die  elec- 
tion of  magistrates  and  councillors  in  Scotland ;  and 
while  it  gave  remedies  in  cases  wheire  there  was 
formerly  no  remedy,  it  also  cured  evils  which  arose 
frtnn  the  old  laws;  and  among  the  other  evils  the 
Act  intended  to  remedy,  there  was  no  greater  than 
that  it  was  in  the  power  of  persons,  by  bringing 
actkms  of  declaratur  and  reduction,  to  reduce  elec- 
tiouEi  made  many  years  before  and   long  after  the 
persons  whose  elections  were  complained  of,  were  out 
of  office.     This  question  was  very  folly  entered  into 
by  your  Lordships,  and  has  ever  since  been  under- 
stood to  be  finally  settled,"  and  in  that  case  also  the 
appeal  was  dismissed. 

When  we  are  looking  at  these  statutes,  which  are 
all  made  in  pari  materid,  it  would  be  a  very  singular 
tiling  to  say,  that  though  the  magistrates  and  coun- 
cillors are  in  the  form  of  acticHi  required  under  these 
statutes  to  proceed  within  eight  weeks,  yet  that  there 
is  another  form  of  action  at  common  law,  in  which 
they  need  not  proceed  for  eight  years,  or  any  given 
time.  I  look  upon  it,  therefore,  that  these  cases  rf 
Johnston  V.  Young,  and  Robb  Miller  v.  Thompson, 
decide  this  point ;  and  I  dare  not  venture  to  give  your 
Lordships  any  advice  which  shall  militate  against  the 
decision  of  this  House  pronounced  in  those  cases. 

There  is  a  cross  appeal  which  I  feel  some  difficulty 
how  to  deal  with.  That  is  about  the  costs.  That 
those  costs  should  have  been  given  is  pretty  clear. 
This  House  never  does  entertain  an  appeal  for  costs 
where  costs  are  in  the  discretion  of  the  Court  below ; 
but  where  the  legislature,  by  a  statute,  has  expressly 
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required  that  the  Court  of  Session,  in  the  case  of  an 
action  which  is  brought  under  tlie  authority  of  that 
statute,  and  in  the  case  of  a  summary  complaint 
which  is  brought  under  that  statute,  shall  make  the 
party  who  fails  pay  the  full  costs  of  suit,  it  appears 
to  me,  that  the  party  is  in  fact  entitled  to  full  costs  of 
suit,  and  that  being  so  entitled  to  full  costs  of  suit, 
the  Court  below  ought,  by  their  judgment,  to  have 
given  full  costs  of  suit  unless  they  were  prepared  to 
say  that  this  was  a  case  out  of  the  statute.  If  it  is 
a  case  out  of  the  statute,  it  would  be  a  question  of 
discretion,  and  therefore  no  appeal  would  lie;  but 
on  the  other  hand,  if  this  i^  a  case  within  the  intent 
and  meaning  of  the  statutes  tO  which  I  have  referred, 
it  appears  to  me  that  the  costs  ought  to  be  given. 
The  great  -difficulty  is  to  decide  in  what  form  we  aie 
to  give  that  judgment.  Being  desirous  that  we  amy 
be  quite  right,  I  would  propose  that  I  should  have 
the  opportunity  of  seeing  the  agents  before  I  move 
your  Lordships  to  proceed  to  judgmeiit  in  the  precise 
terms  in  which  it  should  be  entered.  I  am,  however, 
of  opinion,  that  this  judgment  ought  to  be  affirmed, 
and  in  some  way  or  other  this  House  must  take  care  to 
provide  that  the  party  who  has  not  failed  shall  bate 
full  costs  of  suit  paid  to  him  by  the  party  who  has  failed. 


1«*7. 


TOO 

and  others 

TOO 

and  Others. 


Ordered  and  adjudged,  that  the  interlocutors  complained  of  soth  March, 
in  the  original  appeal  be  affirmed,  except  in  so  far  as  it  omits  to  ^^^' 
give  costs  ;  and  it  is  declared,  that  the  Respondent  ought  to  have 
had  the  costs  of  proceeding  in  the  Court  of  Session,  according  to 
the  true  intent  and  meaning  of  the  statutes  relatire  to  proceeding 
in  such  cases ;  and  it  is  further  ordered,  that  the  cause  be  re- 
mitted back  to  the  Court  of  Session,  to  do  therein  as  shall  le 
just  and  consistent  with  this  declaration ;  and  it  is  further  or- 
dered, that  the  said  interlucutor,  so  far  as  complained  of  in  the 
cross  appeal,  be  reversed. 
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Court  of  Session. 


Gardner  and  others  - 
Reekie  and  othei^s 


-  Appellants. 

-  Respondents, 


In  corporate  bodies  the  form  of  election  is  of  the  substance  and 
essence  of  their  constitution.  Upon  a  petition  to  the  Court 
of  Session,  against  the  election  of  Magistrates  for  a  Royal 
Burgh  ;  if  it  should  appear  that  the  proper  form  of  Election 
has  not  been  observed,  it  is  not  competent  to  the  judges  to  sus- 
tain the  Election,  upon  the  ground  that  the  result  is  the  same 
as  if  the  form  had  been  observed. 

The  constitution  of  a  Burgh  in  Scotland  may  be  altered  by  a  uni- 
form usage  of  Forty  years.     Semh, 


10th  March^ 
1827. 


The  Lord  Chancellor.* — IHIS  case  depends 
very  much  upon  the  question,  whether  there  has  been 
any  such  usage  for  any  given  period  of  time,  as  has 
altered  the  sett  of  the  Borough,  with  respect  to  the 
mode  of  carrying  on  elections.  If  it  depended  upon 
this,  that  the  same  persons  appeared  to  be  elected  in 
the  form  in  which  the  election  was  made,  as  miglit  have 
been  elected  in  that  form,  which  if  there  had  not  been 
a  usage,  would  have  been  the  prescribed  form,  it  does 
not  appear  to  me  that  the  consideration,  that  the  same 
pei'sons  had  been  elected,  would  by  any  means  support 
the  election,  because  I  take  the  form  of  the  election  to 
be  of  the  essence  of  the  election,  and  more  particularly 
if  there  are  special  officers,  who  are  to  name  indi- 

*  See  tlie  facts  on  which  tlie  question  arises  stated,  posty  p. 
S15,  and  seq. 
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viduals,  out  of  which  individuals  a  choice  is  to  be 
made  by  the  general  electors.  I  take  it  to  be  a  prin- 
ciple of  our  constitution,  and  I  think  the  Scotch  courts 
follow  the  principle,  that  there  is  first  to  be  the  judg- 
ment of  particular  individuals  recommending  other  in* 
dividuals  and  then  to  be  a  choice  by  the  electors,  in 
general  out  of  those  individuals  who  are  so  reconunend- 
ed ;  and  I  cannot  conceive,  at  least  according  to  any 
English  doctrine,  that  if  nine  individuals  are  proposed, 
out  of  whom  the  whole  body  of  electors  are  to  chuse, 
that  the  mere  circumstance  that  they  happen  to  chuse 

three,  who  might  be  the  same  individuals,  if  instead 
of  there  being  one  list  of  nine,  there  had  been  three 
lists  of  three,  out  of  each  of  which  lists  the  general 
body  of  electors  were  bound  to  chuse  one ;  I  do  not 
apprehend  that  the  circumstance  of  the  election  falling 
upon  the  same  individuals,  if  it  could  be  demonstrated 
that  it  would  have  fallen  uj^on  the  same  individuals 
in  either  case,  would  support  an  English  election  ; 
because,  if  the  constitution  of  a  Bui^h  election  is, 
that  the  individuals  who  are  to  name  those  respec- 
tive lists  of  three,  have  a  duty  to  give  a  protection  to 
the  proceeding  which  is  to  place  in  the  situation  of 
Magistrates  the  individuals  who  are  to  be  chosen, 
the  mere  accident  if  there  is  one  list  of  nine,  instead 
of  three  lists  of  three,  of  the  same  individuals  being 
recommended,  by  those  who  had  a  duty  according 
to  the  constitution  imposed  upon  them,  of  pointing 
out  in  the  first  instance  who  are  the  individuals  that 
they  think  ought  to  be  trusted,  those  out  of  whom 
the  choice  should  be  made,  is  not  sufficient:  I  think 
the  departure  from  that  form  which  would  be  con- 
sidered in  our  courts  as  of  the  essence  of  the  proceed- 
ing, if  it  were  challenged,  >would  not  stand. 
It  remains,  however,  to  be  examined  most  carefully 
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and  most  indnstriously,  whether  there  be  any  such 
usage  or  not,  as  that  which  is  said  to  have  varied  the 
sett  of  the  Burgh ;  because,  if  the  usage  does  not  exist, 
if  there  has  not  been  a  consistent  usage  for  a  certain 
number  of  years,  (I  think  the  law  of  Scotland  requires 
forty,)  if  a  usage  has  not  existed  which  varied  the 
sett  of  the  Bui^h,  no  question  arises,  and  I  entertain 
very  considerable  doubt  upon  this  whether  it  has,  or 
has  not  been  too  hastily  taken  for  granted  that  no  fur- 
ther proof  should  be  entered  into  before  the  decision 
was  made  in  the  court  of  Scotland.  Having  just  bro- 
ken this  subject,  I  will  proceed,  on  the  second  day  of 
causes  in  the  next  week,  to  propose  the  judgment  in 
this  case. 


The  Lord  Chancellor. — In  this  case  of  Gardner 
V.  Reekie  the  question  is,  whether  nine  persons  should 
be  named  from  among  the  Burgesses  at  large,  out  of 
which  there  were  three  to  be  chosen,  or  whether  there 
should  be  three  lists  of  three  persons,  from  each  of 
which  three  lists  one  individual  should  be  named. 
After  again  thinking  on  the  subject  I  am  satisfied  upon 
two  points :  first,  with  respect  to  a  usage  which  is  not 
exactly  conformable  to  the  sett  of  the  Borough  but 
which  is  a  mode  of  qualifying  tlie  proceedings  in 
carrying  into  effect  what  the  sett  of  the  Borough  re- 
quires, it  is  necessary  to  enquire  whether  there  is 
a  clear  usage  of  forty  years  of  delivering  three  lists  of 
three  each ;  and  if  that  fact  could  be  established,  that 
there  was  a  clear  distinct  usage  of  forty  years,  then 
the  circumstance  that  in  this  case  it  happened  that  the 
same  individuals  probably  would  have  been  chosen  if 
there  had  been  three  lists  of  three,  as  were  chosen  out 
of  the  one  list  of  nine,  does  not  make  it  a  good  elec- 
tion ;  for  it  is  clear  that  if  the  three  old  Baillies  were, 
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according  to  the  usages  of  the  election,  each  of  them 
to  namp  a  list  of  three,  compreh^idiDg  in  each  list 
themselves,  and  two  other  persons,  and  that  out  of 
the  first  of  those  lists  an  individual  should  be  chosen, 
which  individual  should  be  one  of  the  Magistrates  in 
the  next  year,  and  that  out  of  the  second  list  another 
individual  should  be  chosen,  who  should  be  another 
Magistrate  in  the  next  year;  and  that  out  of  the 
thiixi  list  another  individual  should  be  chosen,  who 
should  be  another  Magistrate  in  the  next  year, — ^the 
constitution  of  the  Borough,  so  looked  at,  would  au- 
thorize us,  or  indeed  require  us  to  say  that  there  ww 
a  duty  devolving  upon  the  old  Magistrates,  to  take 
care  to  name  distinct  individuals  who  should  be  the 
objects  of  choice  by  the  Burgesses  at  large ;  and  their 
not  having  exercised  that  duty  will  not  permit  of  this 
answer  being  givoi,  that  the  same  individuals  were 
chosen  as  if  they  had  exercised  that  duty :  because  in 
that  mode  the  election  could  not  have  that  sanction^ 
which  under  that  rule  it  was  intended  to  liave.  I 
come,  therefore,  to  this  conclusion,  that  it  is  ad- 
visable, before  you  proceed  to  judgment  in  this  case, 
to  see  whether  there  was  before  the  court  of  Session 
clear  proof,  that  such  a  usage  was  established.  On 
Friday  morning  I  intend  to  give  my  final  opinion 
on  this  case. 


1827. 


The  LoTrd  Chancellor. — ^In  the  cause  of  Gardner 
V.  Reekie  it  became  necessary,  upon  reference  to  the 
circumstances*  of  the  case,  to  see  the  agents  on  both 
sides,  which  I  have  taken  an  opportunity  of  doing. 

The  questicm  in  this  case  arises  upon  the  election  of 
the  Magistrates  and  town  council  for  the  Burgh  rf 
Kilkenny  in  the  year  1823.  In  the  sett  of  the  Burgh 
the  form  of  the  election  is  stated  thus :  '*  first  of  all  the 
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Bailiies,"  (of  whom  there  are  three)  '*  give  in  their  leet 
of  nine  per^pns,  whereof  they  thenauselves  are  always 
three,  out  of  which  they  are  to  choose  the  tliree  Bail- 
lies  for  the  year  ensuing,  and  the  treasurer  gives  in  a 
leet  of  three  persons,  whereof  he  himself  is  always 
one ;  out  of  wliich  they  are  to  elect  the  treasurer  for 
the  said  year,  which  being  read  over  in  presence  of 
the  council,  and  approved  of  by  them,  is  read  public- 
ly in  an  audience  of  the  Haill  Burgesses,  who  are  to 
vote.    This  being  done,  the  clerk  is  appointed  to  sit 
in  the  council-house  and  mark  the  votes,  there  being 
always  one  of  the  council  appointed  to  see  his  r^t 
marking,  and  accordingly  first  the  Bailiies,  then  the 
Treasurer,]  Council,  and  thereafter  tlie  Haill  qualified 
Burgesses,  one  by  one,  give  their  several  votes  for  the 
Bailiies  and  Treasurer  for  the  said  ensuing  year ;  and 
the  persons  chosen  by  plurality  of  votes,   together 
with  the  new  council,  immediately  convene  within  the 
council-house,  and  accept  of  their  respective  offices, 
and  give  their  oaths  dc  fideli  administrcUionej  the 
same  being  tendered  to  the  three  Bailiies  by  the  clerk, 
and  by  them  first  to  the  Treasurer,  and  then  to  the 
Council,  which  being  done,  they  adjourn." 

In  this  case  a  complaint  was  made  against  the  elec- 
tion on  two  grounds:  firat,  that  the  leet  of  nine  given 
in  by  the  Bailiies,  was  not  subdivided  into  three  leets. 
Your  Lordships  will  observe  that  according  to  the 
original  sett  of  the  Borough,  which  I  have  read,  the 
Bailiies  are  stated  to  give  in  one  leet  of  nine  persons, 
out  of  which  three  Bailiies  are  to  be  chosen  for  tlie 
year  ensuing ;  but  the  Complainants  insist  that  instead 
of  a  leet  of  nine  being  given  in,  here  should  be  a 
subdivision  into  three  leets,  "  the  first  containing  the 
name  of  the  first  Magistrate  of  the  former  year,  and 
two  other  names,  fi-om  which  alone  the  new  first  Ma- 
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gistrate  should  be  elected  ;  the  second  containing  the 
name  of  the  second  Magistrate  of  the  former  year, 
and  two  other  names,  from  which  alone  the  new  se- 
cond Magistrate  should  be  elected,  the  third  contain- 
ing the  name  of  the  third  Magistrate  of  the  former 
year,  and  two  other  names,  from  which  alone  the  new 
third  Magistrate  should  be  elected.  They  allied 
that  there  had  been  a  usage  to  that  effect."  This  al- 
legation that  there  had  been  a  usage  to  that  effect,  as 
to  the  importance  of  it,  depends  upon  this,  whether 
admitting  that  the  sett  of  the  Burgh  in  1710,  was  of 
a  certain  nature,  there  has  been  a  usage — a  uniform 
usage — such  a  usage,  as  would  amount  to  a  regulation 
of  the  mode  of  election,  from  and  after  the  time  that 
that  usage  took  effect  by  continuance,  which  would,  in 
the  respect  I  have  mentioned,  admit  of  being  consi- 
dered as  having  become  a  valid  modification  of  the 
sett  of  the  Burgh,  or  a  valid  alteration  of  the  sett  of 
the  Burgh. 

There  was  another  ground  taken,  namely,  that  the 
oath  against  bribery  and  corruption  had  not  been 
properly  administered.  I  do  not  think  that  it  has 
been  successfully  contended  at  the  bar,  that  the  case 
proves  any  thing  like  what  would  be  enough,  (if  any 
thing  could  be  enough)  to  set  aside  the  election,  and 
therefore  I  need  not  trouble  your  Lordships  any  far- 
ther upon  that  part  of  the  case. 

All  that  we  have  heard  from  the  bar  with  respect  to 
the  opinion  of  the  learned  Judges,  who  decided  this 
matter  in  Scotland,  before  whom  it  was  brought  by 
petition,  is,  that  they  were  of  opinion  that  an  election 
which  produced  the  same  result  by  one  leet  of  nine 
persons,  as  would  have  been  the  result  if  there  had 
been  three  leets  of  three  given  in  according  to  this 
modified  sett  of  the  Burgh,  was  not  subject  to  ob- 
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jection.  Now  attending  to  what  is  necessary  U>  t>e 
done  in  this  case,  I  cannot  think  that  it  would  be 
right  to  pi^oceed  as  stated  in  the  Judgment,  upon 
a  lepresentation  of  that  kind.  I  should  certainly 
feel  strongly  disposed  to  say,  (and  I  think  I  am  right 
in  that,  unless  my  mind  is  influenced  by  English  prin* 
ciples  more  than  it  ought  to.be  with  respect  to  a 
Scotch  case,)  that  according  to  my  notion  of  the  mat- 
t^  the  identity  of  the  result,  if  the  form  of  the  election 
ha»  not  been  right,  would  not  make  the  form  of  the 
electicmor  the  election  good:  because!  take  thefonn 
ef  the  election  in  these  corporate  bodiea  to  be  of  tlie 
substance  and  essence  of  their  constitution :  and  if  the 
result  upon  which  the  choice  is  made  of  three  perscMis, 
out  of  (me  leet,  might  in  some  cases  be  exactly  the 
same  as  the  result  when  the  choice  is  made  of  tluee 
persons,  out  of  three  leets,  upon  reasoning  as  applied 
to  corporate  acts  it  might  be  clearly  shewn  that  such 
might  very  often  not  be  the  case,  where  the  proceedii^ 
was  in  truth  upon  one  leet  of  nine,  instead  of  being  a 
proceeding  by  tlu*ee  leets  of  three :  in  the  one  case 
three  individuals  recommending  each  a  separate  leet, 
and  in  the  other  case  three  individuals  recommending 
one  leet,  and  not  three  separate  leets.  I  think  it  might 
be  so  clearly  shewn  that  in  many  cases  the  result  would 
not  be  the  same,  that  at  least  according  to  our  laws 
of  election,  and  the  way  in  which  we  should  treat  the 
subject  here  it  would  be  impossible  to  say,  that  the 
casual  identity  of  the  result  would  render  such  an 
election  good. 

But  in  order  to  see  whether  you  can  get  at  that 
question  you  must  look  at  another  question,  and  you 
must  look  at  the  effect  of  the  evidence  in  the  cause.  I 
cannot  collect,  either  fi-om  what  is  in  the  printed  papers 
or  from  what  has  been  stated  at  the  Bar,  that  we  have 
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had  the  opinion  of  the  Court  of  Session  upon  the  pdnt  1827. 
I  am  now  alluding  to.  If  I  must  give  an  opinion  I 
should  say,  without  having  been  better  assisted  upon 
that  point,  that  if  there  was  a  clear  uniform  usage  •»**  "*«•• 
for  forty  years  together,  which  fonns  a  kind  of  pre- 
scription in  the  law  of  Scotland,  according  to  which 
uniform  usage  they  have  proceeded  by  three  leets; 
composed  by  three  Baillies,  instead  of  proceeding  in 
the  old  mode  of  one  leet,  according  to  the  sett  of  the 
Burgh  in  IT  10,  that  that  uniform  usage  made  out 
distinctly  in  point  of  evidence,  and  shewn  by  evidence 
to  have  existed,  might,  according  to  the  law  of  Scot- 
land, either  be  considered  as  such  a  modification  of  the 
sett  of  the  Burgh,  or  such  an  alteration  of  the  sett 
of  the  Burgh,  as  that  it  ought  to  be  proceeded 
upon  as  the  true  construction  of  the  sett  of  1110,  or 
such  an  aReration  as  might  be  available  according 
to  the  law  of  Scotland ;  but  notwithstanding  I  have 
said  thus  much,  in  the  result  it  is  not  my  intention  to 
prejudice  either  of  the  questions  of  law,  upon  which 
I  have  taken  the  liberty  to  say  a  word  or  two. 

If  I  understand  the  course  which  the  case  took 
in  the  Court  of  Session  in  Scotland,  it  does  not  appear 
to  me  that  the  Court  went  so  far  as  to  enquire  whether 
there  had  been  such  a  usage,  or  to  give  any  judicial 
opinion  upon  the  question  of  what  would,  or  what 
would  not  be  according  to  the  law  of  Scotland,  the 
effect  of  such  a  usage,  the  Court  of  Session  being  of 
opinion  that  the  result  being  the  same,  therefore  it  was 
unnecessary  to  enquire  any  further.  I  am  afraid  that, 
according  to  our  laws,  we  can  not  go  on  in  such  a  state 
of  the  cause ;  and  that  it  is  necessary  to  do  that>  which^ 
for  various  teasons,  I  have  a  great  objection  to  doing, 
I  mean  to  remit  this  cause  back  again  to  the  Court  of 
Session,  with  a  direction  that  they  should  enquire  who* 
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ther  there  is  in  this  case  suffici^it  proof,  or  whether, 
according  to  their  practice,  sufficient  proof  can  be 
given  upon  a  further  enquiry  by  referring  it  to  a  Jury, 
or  in  whatever  other  way,  that  for  the  period  Ihave 
mentioned  there  has  been  a  cleair  uniform  usage  to  sub- 
stitute three  leets  instead  of  one  leet,  and  that  they 
should  enquire  what,  according  to  the  Scotch  law,  is 
the  effect  of  that  usage,  either  in  modifying  <m*  in  al- 
tering the  sett  of  the  Burgh.  If  the  proof  that  is 
given  is  not  suflicient  to  make  out  that  there  has  been 
such  a  consistent  and  uniform  usage  for  such  a  given 
period  (if  any  given  period  be  sufficient)  as  would 
amount  to  a  valid  modification  of  the  sett  of  the  Buigh, 
or  an  alteration  of  the  sett  of  the  Burgh,  then  to  be 
sure,  if  the  question  is  to  be  decided  upon  the  want 
of  evidence  of  that  usage,  that  would  make  it  unneces- 
sary to  determine  the  point  of  law  that  would  arise 
if  there  were  distinct  evidence  of  such  a  unifimn 
usage.  On  the  other  hand  we  are  not  informed  here, 
whether  if  it  should  turn  upon  the  question  of  insuffi- 
cient evidence,  it  would  be  the  bounden  duty  of  the 
Court,  according  to  their  practice,  to  enquire  further 
into  the  fact-  of  the  usage,  or  the  means  which  they 
would  adopt  in  order  to  give  themselves  the  benefit  of 
such  further  enquiry. 


23d  March, 
1827. 


Ordered,  that  the  cause  be  remitted  to  the  Court  of  Session  to 
inquire,  whether  any  aitd  what  usage  difTering  from  the  sett  of  the 
Burgh  has  taken  place  as  to  the  form  or  number  of  the  leets 
and  mode  of  election  of  the  three  BailUes  of  the  said  Burgh,  &iic( 
for  what  length  of  time  such  usage  has  prevailed,  and  whetber, 
haying  regard  to  the  nature  of  such  usage,  (if  any  shall  be  found 
upon  such  inquiry  to  have  taken  place)  and  the  length  of  timq 
during  which  it  shall  be  found  to  have  prevailed,  such  usage 
ought,  according  to  law,  to  be  considered  as  modifying  or  altering 
the  sett  of  the  said  Burgh,  as  to  the  form  or  number  of  the  leets 
and  the  election  of  BailUes ;  and  after  such  cousideralion  and  in- 
quiry, to  proceed  further  upon  this  petition  and  inquiry  as  is  just. 
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SCOTLAND. 

(court  of  session.) 
John  Dick       -    -    -     -    -    -    .     Appellant. 

John  Dona^,  (deceased)  and,  by  J   R^^^Oent. 
Revivor,  Donald  Cuthbertson    S         ^ 

A,,  the  wife  of  a  bankrupt,  her  hasband  being  abroad,  without 
the  consent  of  her  husband,  or  a  legal  ratification  by  herself, 
conveys  to  Trustees  under  his  sequestration,  lands  of  which  she 
was  seized  to  her  and  her  heirs.  Upon  a  sale  of  these  lands 
by  public  roup,  the  vendor  by  the  articles  of  roup  undertakes 
to  execute  to  the  purchaser  a  valid  irredeemable  disposition 
of  the  subjects  as  described  in  his  own  or  constituent's  title 
thereto.  He  also  thereby  undertakes  to  deliver  certain  speci- 
fied deeds,  &c.,  which  are  described  as  **  all  the  title-deeds  of 
the  property  in  his  custody."  Upon  a  suit  by  the  vendor  to 
enforce  the  payment  of  the  purchase  money,  and  a  proceeding 
for  suspension  by  the  vendee ;  held,  on  appeal  reversing  the 
judgment  below,  that  it  is  not  such  a  title  as  a  purchaser  is 
bound  to  accept,  and  that  the  title  is  not  limited  by  the  terms 
of  the  articles  of  roup. 


XHE!  appeal  in  this  case  related  to  a  question  of  the 
title  to  a  small  property,  which  was  exposed  to  sale 
by  the  Respondent,  as  trustee  on  the  sequestrated 
estate  of  James  Corbet,  a  bankrupt,  and  was  pur- 
chased at  a  public  roup  by  the  Appellant. 

By  the  articles  of  roup,  the  exposer  bound  him- 
self to  execute  and  deliver  a  valid  irredeemable  dis- 
position of  the  subjects,  as  described{in  his  own  or 
constituent's  title  thereto,  upon  the  usual  termsi  and 
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1827.  to  deliver  to  the  purchaser  the  disposition  and  instra- 
ment  of  sasine  thereon  in  favour  of  Mrs.  Janet  Gillies, 
and  the  disposition  by  her  in  the  exposer^s  favour, 
with  the  instrument  of  sasine  thereon,  "  which  are 
"  all  the  title  deeds  of  the  property  in  his  custody." 

Mrs.  Janet  Gillies  was  wife  oi  James  Corbet.  The 
lands  in  question  had  been  conveyed  by  a  disposition 
dated  the  14th  of  April,  1813,  to  the  wife  of  the 
bankrupt,  Janet  Gillies,  her  heirs,  and  disponees. 

Upon  this  disposition,  she  was  infeft,  and  her  in^ 
feftment  was  recorded  on  the  16th  of  April,  1813. 

After  the  sequestration  of  the  husband,  by  a  dis- 
position reciting  that  her  husband  had  purchased  the 
land  when  he  was  insolvent,  Janet  Gillies  conveyed 
them  to  the  Respondent. 

On  the  31st  of  January,  1817,  the  Appellant  pur- 
chased the  property,  at  the  price  of  1,300/.,  being  die 
upset  price. 

The  Appellant  was  bound  by  the  articles  of  roup, 
to  give  bond  for  the  price,  but  that  condition  was 
waved ;  and  it  was  agreed  between  the  parties  diat 
the  price  should  be  paid,  and  the  title  granted  im- 
mediately, without  entering  into  the  bond.  A  draft 
of  the  disposition  was  accordingly  sent  to  the  Appel- 
lant's agent,  with  the  relative  title-deeds  for  the  pur- 
pose of  revisal.  Upon  perusing  these  deeds,  objec- 
tions were  taken  to  the  title,  and  the  Appellant  re- 
fused to  proceed  with  the  purchase.  Upon  this  the 
Respondent  insisted  that  the  Appellant  should  find 
caution,  which  he  refused ;  and  being  chaiged  in 
virtue  of  letters  of  Horning  at  the  Respondent's  in- 
stance to  grant  bond  in  terms  of  the  articles  of  roup, 
he  brought  a  suspension  of  that  charge. 

The  reasons  of  suspension  were,  inter  alicij  1st, 
That  the  trustee,  before  he  could  call  for  paym^it  of 
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the  price,  must  produce  a  legal  and  valid  title  to  the       1^27. 
property,  which  he  had  taken  upon  him  to  sell :  2d,        dick 
That  the  disposition  by  Mrs.  Corbet  to  the  trustee, 
without  the  consent  of  her  husband,  and  without  a 
legal  ratification  by  herself,  was  not  a  valid  and  in 
defeasible  title,  but  was  a  deed  in  itself  null  and  void, 
and  which  might  at  any  time  be  recalled  or  brought 
under  reduction,  by  the  grantor  or  her  heirs  or  credi- 
tors, or  even  by  her  singular  successors,  to  whom  she 
and  her  husband  might  afterwards  concur,  in  giving 
an  effectual  right  to  the  property. 

'  The  Court  of  Session  held  that  the  Respondent  was 
not  bound  at  the  expense  of  the  bankrupt  estate  to 
make  any  addition  to  the  tide  offered  by  him,  but  that 
he  was  bound  at  the  risk  and  expense  of  the  Appel- 
lant, to  concur  in  any  supplementary  title  which  he 
might  wish  to  have  executed. 
The  appeal  was  against  this  decision.* 

For  the  Appellant — Mr.  Shadwell  and  Mr.  Camp^ 
hell. 

For  the  Respondent — Mr.  W.  Adam  and  Mr. 
Abercromhie. 


For  the  Appellant,  upon  the  general  question  the 
following  authorities  were  cited  : —  Ai».«mb 

Rowan  v.  Cochrane^  Diet.  14178 :  a  case  where        ^**^' 
the  buyer  engaged,  by  the  conditions  of  roup,  to  ac-' 
cept  a  specified  title.     Naime  v.  Scrimgeour^  Diet. 
14169 :  a  decision  that  a  buyer  is  not  bound  to  accept 
warrandice  to  supply  a  defective  title.     Lockhart  v. 

*  Pending  the  process  the  Respondent  offered  to  procure  an 
adjudication  of  the  subjects  in  question,  declaring  them  to  belong  * 

to  the  estate  of  the  bankrupt :  and  he  procured  a  deed  executed 
by  the  bankrupt  confirming  the  disposition  of  his  wife  to  Donald, 
and  also  a  judicial  ratification  hj  her  upon  oath. 
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Johnson,  Diet.  14176:  that  a  purchaser  is  not  bound 
to  complete  his  purchase  where  the  power  of  the  vendor 
of  tailzied  lands  was  doubtful.  Tait  v.  Lford  Moat* 
well.  Diet.  141TT :  that  a  purchaser  of  lands  under  a 
tailzie  not  recorded,  might  suspend  the  minute  of  sale. 
As  to  the  disposition,  by  the  wife  to  tke  buBband, 
the  Appellant  made  two  objections,  viz.  1st.  That  it 
does  not  bear  to  be  granted  with  the  advioe,  ox  by 
the  consent  or  concurrence  oi  her  husband;  and 
2dly,  That  it  was  not  ratified  by  Mrs.  Corbet. 

Upon  this  head  the  followii^  authorities  were  died : 
The  Regiam  JM^ajestatem,  ^^  depaetis  uUUhu$  et  tn- 
^  utUilmSj'^  where  the  law  is  laid  down  in  these  words, 
'  Suni  etiam  pacta  inutiliih  ^t  tin  mre  H  usmt, 
*'  ubi  uxor  nihil  potest  ducers  in  pactum,  sine 
^  auctoritate  viri  suu^'  In  the  Quaniam  Attachiar 
menta,  it  is  said,  ^^  Nulla  foemina  viruni  haietu 
^  potest  nee  debet,  sine  viri  sui  Uceniia,  dare  aUquid 

*  vel  vendere  de  bonis  suis,  ultra  valorem  quc^ujr 

*  denariorumy  Craig,  treating  rf  those  *•  qui 
^feudum  dare  possunt,''  says;  "  At  qui  liberam 
^  rei  sua  administrationem  non  hahent,  ut  nee 

*  alienare.  Ha  nee  in  dare  possunt.  Nam  vhi 
'  alienatio  rei  sucb  aliquibus  interdicta  est,  sive  a 
'  lege,  sivedjudt€e,hinecfetulapossuntconcedere. 

*  Itaque  nupta  sine  vmi  consensu  non  potest,  neque 

*  pupillus,  omnino,  neque  prodigus,  neque /uriosiis, 
'  neque  ullus  alius  qui  vere  consensum  non  habet.'* 
'  So  Stair^  by  the  same  custom  of  Scotland,  tiie  wife 
'  is  in  the  power  of  the  husband  ;  and, ,  therefore, 
^  first,  the  husband  is  tutor  and  curator  to  his  wife; 
^  and,  during  her  minority,  no  other  tutor  w  curator 

*  need  to  be  concerned,  or  concur  to  authorize  her." 
Lord  Bankton,  speaking  of  the  rights  and  duties  of  a 
husband,  says;  '^  As  to  the  wife's  person,  he  is  her 
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"  curator;  the  wife,  though  major,  being  always  sub      1^- 

**  cur  a  maritiy  or  un4er  coverture ;  and,  if  she  was 

^^  minor  at  the  time  of  her  marriage,  haying  other 

"  curators,  their  power  ceased,  and  is  by  kw  trans 

'^  ferred  to  the  husband.    It  is  on  this  ground  that 

^'  the  wife  cannot  subscribe  deedd  inter  vivos^  with*^ 

^'  out  the  husband's  eoncQurse  to  authorize  her,  eyen 

*^  though  they  respect  only  her  own  heritage,  to  take 

^^  effect  after  dissolution  of  the  marriage." 

Erskine  says ;  ^^  It  also  proceeds  from  the  curatorial 
*'  power  of  the  husband,  that  all  deeds  done  or  grant* 
'^  ed  by  a  wife,  witliout  his  consent,  are  in  tliemselves 
'^  null,  though  they  should  relate  to  her  own  property, 
*^  and  make  no  encroa^hiaent  on  any  right  competent 
^^  to  the  husband.  The  rule  that  wives  are  under  the 
*^  curatory  of  their  hu^nds,  is  applicable  even  to 
^^  brides ;  for,  though  a  bride  be  tnily  sui  juris  while 
^^  she  continues  unmarried,  yet  on  her  actual  mar^ 
*'  riage,  the  husband's  curatorial  powers  draw  back  to 
**  the  time  of  proclaiming  the  banns,  after  which,  the 
^*  bride  is  disabled  from  contracting  debts,  of  granting 
^^  deeds,  not  only  to  the  prejudice  of  her  future  bus- 
"  band,  but  her  own.  She  cannot,  therefore,  aftar 
^'  the  proclaiming  of  the  banns  is  begun,  contract  any 
^^  debt  which  will  be  efTecttial^  either  against  herself  or 
^^  the  brid^room,  nor  can  she  dispose  of  any  part  oi 
*^  her  estate  by  donaticHl,  or  even  as  a  provision  ta 
^^  the  children  of  a  foi^mer  marriage  without  his  con- 
^^  sent."  And,  speaking  of  the  curatorial  powa^  of 
the  husband,  Erskine  says ;  ^^  That  if  the  wife  should, 
^^  without  his  consent,  Biake  a  grant  oi  lands,  though 
^^  with  tlie  reservation  of  her  husband's  jtts  mariti^ 
^^  and  the  courtesy,  the  grant  would  be  void,  for  he 
^^  is  her  guardian  for  the  security  of  her  and  her  heira, 
^^  as  well  as  for  himself.'* 
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1827.  It  was  further  argued  that  the  feet  (if  proved)  of 

the  husband  being  abroad,  and  his  subsequent  ratifica- 
tion, did  not  cure  the  defect.  Bullions  v.  Bayne 
and  Hepburn.  Fac.  Col.  4th  Dec.  1T93.  Mel- 
ville V.  Dunhar^  Diet.,  p.  6993 :  that  the  c<mvey- 
ance,  if,  as  contended,  it  was  virtually  a  donation  to 
the  husband,  was  gratuitous,  and  revdced  by  the 
subsequent  disposition.  Ersk.  b.  i.  t.  6.  sec.  29.  31 ; 
Stair,  b.  i.  t.  4.  sec.  18;  Ersk.  i.  t.  6.  sec.  32; 
Bank,  i.  t.  6.  sec.  102.  ScottagSLmstLady  CransUmn^ 
Diet,  p.  6108.  That  the  deed  could  not  be  consi- 
dered a  donation  by  the  husband  to  the  wife ;  because 
it  purports  to  be  purchased  vnth  her  money.  Ersk. 
b.  3.  t.  3.  sec.  92 ;  and  if  so,  being  a  provision,  was  not 
revocable;  Ersk.  b.  i.  t.  6.  sec.  30;  or  reducible  as 
gratuitous  under  the  act  1 621 ;  Ersk.  b.  4.  t.  i.  sec.  33. 

For  the  Respondent  it  was  ccmtended  that  the  title 
was  limited  by  the  terms  of  the  articles  of  roup,  and 
was  otherwise  unexceptionable.  The  following  au- 
thorities were  cited :  Currie  v.  Chumsidey  Fac.  Coll., 
1 1  July,  1789 ;  Erskine's  Inst.  b.  i.  t.  6.  sec.  27,  29, 
and  36.  Dr.  Clark  v.  Lady  Sharpey  Dahymple, 
31  Jan.  1717. 

The  Lord  Chancellor  * — ^Upon  the  merits  of  this 
case  there  is  no  doubt.  The  Appellant  has  a  right 
to  call  for  a  good  and  valid  title.  The  question  is, 
whether  according  to  the  articles  of  roup,  the  pur- 
chaser may  insist  upon  a  good  title.  By  the  mere 
effect  of  the  contract  he  is  clearly  so  entitled,  unless 
the  right  is  narrowed  by  the  very  terms  of  the  con- 
tract. The  judges  in  the  court  below  say,  that  it  is 
not  so  good  a  title  as  it  might  be.  Some  of  them 
admit  that  it  is  a  doubtful  title.  One  of  the  judges 
says,  there  is  no  great  danger  of  eviction.      The 

*  At  the  end  of  the  Argument. 
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Lord  Justice  Clerk  says,  that  the  purchaser  may  insist  l^* 
upon  a  good  title.  I  can  see  nothing  in  the  article 
of  roup  to  take  away  the  right.  A  vahd  and  irre- 
deemable disposition  which  the  articles  undertake  to 
give,  must  be  by  some  person  having  the  right  to 
dispose.  As  to  the  condition  with  respect  to  the 
title  deeds,  I  never  heard  that,  because  the  vendor 
provides  by  the  conditions  of  sale  that  he  will  give  to 
the  purchaser  only  certain  specified  deeds,  the  pur- 
chaser must  take  a  bad  title,  or  such  title  as  appears 
upon  the  deeds.  If  there  is  any  thing  special  in  the 
transaction  between  the  parties,  it  may  be  difficult  to 
give  judgment  on  the  case,  as  it  appears  in  the  articles 
of  roup.  It  may  be  necessary  to  look  carefully  into 
the  papers,  and  see  if  there  is  any  ground  for  objec- 
tion. 


Ordered,  and  adjudged  that  so  mach  of  the  interlocutor  of  Iffh  I>ee. 
the  11th  of  March,  1818,  as  finds  that  the  Respondent  is  not  ^^^- 
bound  at  the  expense  of  the  bankrupts  estate,  to  make  any  addi- 
tion  to  the  title  offered  by  him,  but  that  he  is  bound  at  the  risk 
and  expense  of  the  representor  (Appellant),  to  concur  in  any  sup- 
plementary title  he  may  wish  to  have  executed  be  reversed :  And 
it  is  declared  that  the  Respondent  is  bound  to  make  to  the  repre- 
sentor a  good  and  valid  title,  and  that  the  title  offered  to  the 
representor  is  not  such  good  and  valid  tide,  and  with  this  reversal 
and  declaration, — It  is  ordered  that  the  cause  be  remitted  back 
to  the  Court  of  Session,  to  review  the  several  interlocutors  com- 
plained of,  and  to  do  therein  as  is  consistent  with  this  reversal 
and  declaration,  and  the  practice  of  the  Court  in  proceedings  of 
the  nature  of  that  in  which  these  interlocutors  have  been  pro- 
nounced. 


CASES  m  TBS  laabet  m 
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(OODRT  OP  BBSSIO] 

John  William  Henry,  Eari  of  Sti 

Sir  John  Dalryhplb  Hauii/i 
Macgill,  of  Cousland,  Baroo 
Robert  Dalrthple  Horn  I 
PHiNSTONE,  of  Horn  aDfl  Lo^e,  1 
quite,  Anthony  Goodbye,  Eatmi 
m  Gray's  Inn,  LmdoD,  and  Jo 
Smith,  Esquire,  Writer  to  i 
Signet,  Trustees  of  the  late  Joi 
Earl  of  Stair 

A.,  by  a  trust  dispoaitioa,  directed  Imstra 
eut  the  residue  of  trust  fundiithneiD  apt 
and  proceeds  thereof  in  pnrefaaBin;  lu 
directed  to  be  settled  upon  a  certain  >e^ 
deed  of  tailzie,  to  which  he  referred  ; 
win  directed  that  the  residue  of  bis  per 
invested  in  ^orerament  secnrifies,  wb 
witbatlthefunds.&c,  of  which  he  shonl 
Eamc  uses  as  before  provided  hj  the  tra 

The  funds  having  remained  uninvested,  hi 
cision  of  the  Court  be'ow,  that  after  I 
from  the  death  of  the  testator,  each  sue 
is  entitled  to  the  Iteneficial  enjoyment 
proceeds"  of  the  Ainds  until  invested,  ai 
not  import  an  intention  that  the  inlere 
accumulate  for  the  benefit  of  the  heir  wl 
intilled  at  the  time  when  the  funds  are 
the  trust. 


John,  Earl  of  Stair,  by  a  trust 
the  18th  of  December,    1815,  di 


ON   APPfiWUB  AND    WRITO  OF  EAHOR.  668 

trustees,  who  were  the  Respondents  in  this  appeal^       ^^^» 
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all  and  sundry  lands  and  heritages,  (other  than 
excepting  those  ccmtained  in  any  deed  of  entail  ex-  '^^^ 
ecuted,  or  that  might  be  executed  by  him,)  and  mac«h. 
also  all  and  sundry  debts  and  sums  of  mcHiey,  he- 
ritable and  moveable,  owing  to  him  in  Englaiid  or 
in  Scotland,  or  elsewhere,  rents  of  land,  goods, 
gear,  and  moveable  effects  whatever,  presently  per- 
taining and  belonging  to  him,  or  that  should  pertain 
and  belong  to  him  at  his  death,  with  all  writs  re- 
lative to  the  same,  (excepting  therefrom  the  furni- 
ture in  liis  house  at  Culhom,)  and  that  in  trust  for 
the  uses  and  purposes  after  mentioned,  and  paiticu- 
hrly  after  his  debts  and  legacies  were  all  paid,  and  a 
sum  set  apart  for  the  payment  of  the  annuities,  or  the 
same  otherwise  well  secured ;  he  appointed  his  said 
trustees  and  their  foresaids  to  lay  out  the  residue  c^ 
the  trust  funds,  and  interest  and  proceeds  thereof,  in 
purchasing  lands  in  the  shires  of  Wigton,  or  Ayre,  or 
Stewartry  of  Kirkcudbright,  and  at  the  sight  and 
with  the  advice  ajid  consent  of  the  Lord  Presid^it  of 
the  Court  of  Session,  and  of  his  Majesty's  advocate 
far  Scotland  for  the  time  being,  to  annex  the  same  to 
his  entailed  estate  by  taking  the  rights  and  securities 
of  the  lands  so  to  be  purchased,  &c.,  ^*  and  under  the 
^^  same  conditicms,  provisions,  clauses,  irritant  and  re- 
^^  solutiVe,  contained  in  the  disposition  and  tailzie  of 
^^  hss  lands  of  Culquhasen  and  others,  executed  by. 
*^  him,"  and  the  aj^inted  heirs  of  tailzie,  ^^  and 
^^  imder  the  conditicxis  aforesaid,  and  to  get  the  dis- 
^^  po8Kti(»is  thereof  recorded  in  the  registers  of  tad- 
"  zies." 

Trustees  are  then  appointed  in  trust  for  the  uses 
and  purposes  contained  in  the  trust  deed  BoentiaBedtr 
being  his  sole  executors  and  legatees  and  intromit- 


TBX  BAKL  OP 
fTAim 

V. 


664  •  CA6ES  IN  THE  HOUSE  OP  LORDS 

1KS7.       ters,  with  his  whole  goods  and  gear,  and  other  move- 
ables>  idling  under  the  testament,  (with  and  under 
the  exceptions  aforesaid,)  and  excluding  all  oth^is 
HACGiLL     from  that  office. 

Besides  this  trust  deed,  which  was  executed  ac- 
ceding to  the  forms  of  the  Scotch  law,  the  late  Earl 
c^  Stair  also  left  a  will  drawn  up  in  the  English  form. 
By  that  will,  which  was  dated  the  5th  of  June,  1819, 
after  making  certain  bequests,  he  gave  the  rest,  re- 
sidue, and  remainder  of  his  personal  estate  in  England, 
which  should  not  consist  of  real  or  government  se- 
curities, and  directed  his  executors  to  convart  the 
same  into  money,  and,  after  payment  of  his  just 
debts,  to  invest  such  money  in  government  securities ; 
and  he  thereby  gave  and  bequeathed  aU  such  stock, 
together  with  all  such  other  stocks,  funds,  and  secu- 
rities, which  he  might  be  possessed  of  at  the  time  of 
his  death,  to  such  uses  and  for  such  purposes  as  he 
had,  in  and  by  a  certain  deed  and  writing,  prepared 
according  to  the  Scotch  form,  executed  by  him,  and 
bearing  date  the  18th  of  December,  1816,  declared 
of  and  concerning  his  personal  estate,  and  as  to  all 
estates  which,  at  the  time  of  his  death  should  be 
vested  in  him  upon  any  trusts  whatsoever,  or  by  way 
of  mortgage,  he  gave,  devised,  and  bequeathed  the 
same  to  the  Respondents  in  this  cause,  according  to 
the  nature  and  quality  thereof,  upon  the  trusts  and 
subject  to  the  equity  of  redemption  which,  at  the  time 
of  his  death,  should  be  subsisting  or  capable  of  taking 
effect  therein.  By  the  effect  of  these  instruments,  the 
whole  of  the  property,  except  the  entailed  estates  of 
Lord  Stair,  under  any  deed  executed  by  him  for  that 
purpose  was  to  be  laid  out  in  the  purchase  of  lands  to 
the  same  uses  as  the  entailed  estates  of  Culquhasen. 


« 
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John^  Earl   of  Stair,  died  in  1821,  leaving  the       1827. 
Appellant  the  first  heir  of  tailzie  and  provision.  nm^i^ot 

The  question  which  arose  in  this  cause  was,  with  "^^* 
respect  to  the  proceeds  of  the  personal  estate,  from  macoill 
the  tinie  of  the  death  of  Lord  Stair,  until  the  whole 
fund  should  be  laid  out  in  the  purchase  of  lands.  The 
property  amounted  to  200,000/:  The  trustees  in- 
vested about  120,000/.  in  the  purchase  of  lands  ;  but 
as  they  were  by  the  will  directed  to  invest  the  whole, 
the  question  which  was  raised  was,  whether  the 
Appellant  was  not  entitled  to  the  interest  from  the 
death  of  the  late  Earl  of  Stair,  until  the  trustees  had 
invested  the  fund  in  the  purchase  of  land :  or  whe- 
ther, under  the  words  of  the  trust  designation,  they 
were  to  invest  the  proceeds  as  well  as  the  capital,  in 
the  purchase  of  land. 

This  question  came  first  before  the  House  during 
the  time  when  Lord  Giflford  acted  as  Speaker,  in  the 
absence  of  the  Lord  Chancellor,  upon  a  suit  insti- 
tuted immediately  after  the  death  of  the  testator. 
The  Appellant  in  that  suit,  claimed  the  interest  of 
the  fund,  from  the  death  of  the  testator.  Upon  this 
claim,  the  Court  of  Session,  by  interlocutor,  dated 
in  February,  1823,  decided  against  the  claim.  In 
March,  1826,  this  judgment  was  affirmed  on  appeal. 
Lord  Giflford  in  moving  the  judgment,*  recommending 
such  aflSrmance,  only  upon  the  ground  that  the  claim 
was  made  of  interest,  from  the  death  of  the  testator ; 
and  that,  according  to  the  law  of  Scotland,  a  year 
was  allowed  to  the  executors  to  convert  the  property 
and  provide  for  the  trusts  directed  by  the  will. 

In  April,  1825,  the  Appellant  brought  another 
action,  claiming  the  interest  of  the  fund  from  the  end 
of  twelve  months  after  the  testator's  death.    In  Fe- 

*  D.  P.  March,  1825.    MSS. 
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hmauj,   1826,    tke  first  division  of  the  Court  of 
^  Sesskm  decided  Mpinat  the  claim ;  became  the  testa- 
tor had  directed  ^'  that  the  whole  prodoce  of  the 

eatale»  both  {miidpal  and  interest  accrang  theiMir, 

should  be  fadd  out  in  the  purchase  of  lands ;  and 
^  that  it  was  the  first  attempt  made  in  Sootfand,  for 
^^  having  any  part  of  the  trust  estate  aHotted  to  the 
^  heir  in  the  mean  time,  under  such  ctrcumstanoeB ; 
^^  and  ako  becanse  there  had  been  no  nndne  delay  on 
^^  the  part  of  the  trustees,  in  laying  oat  the  truflt 
^^  funds  as  i^^MMnted  by  the  testator." 

The  Appellant  having  appealed  to  the  House  sf 
Lords  against  this  judgment,  upon  the  bearii^  of 
thii  appeal,  Lord  GUflbrd,  considering  the  case  as 
one  of  very  great  importance  in  the  law  of  Scothnd, 
and  as  it  did  not  appear  to  him  that  there  were 
decisions  in  the  law  of  Scotland  ruling  the  point, 
moved  the  House  to  remit  the  case  to  the  division 
ef  the  Court  of  Session,  from  which  it  came  for 
the  purpose  of  their  taking  the  opauoKk  of  the 
Lords  of  the  other  division.  An  order  to  tiiis  efl^ 
was  accordingly  made  by  the  House,  in  May, 
1826.* 

Upon  this  remit,  with  the  exception  of  Loni  EUia 
aod  Lord  Ailoway,  the  Lords  of  the  two  divisioas 
were  of  opinion,  and  by  interlocutor,  dated  inllanfaf 
1827,  decided  that  the  whole  interest  and  proceeds  of 
the  fund,  were  to  be  laid  out  in  the  pvchase  of  lands, 
and  that  until  the  lands  were  purchased;  the  Appel- 
lant was  not  entitiled  under  the  trust  diq^rasitiOB,  to 
any  part  of  the  interest  or  proceeds. 

Against  this  decision  the  appeal  in  this  case  was 
presented. 

♦  MSS.  D.  P.    May,  1826. 
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For  the  Appellant — Sefjeant  Spankie  and  Mr.      W27i 

M\.eay.  xhb  sAaL.or 

For  the  Respondents — Mr.  Shadwell  and  Mr.       "^ 
ilftV/er.  "i^Sf^ 

9iidatlicf«b 

Tie  jBor/  of  Eldon* — ^I  propose  to  proceed  on 
Monday  to  give  judgment  in  this  case.     If  any  of 
your  Lordships  have  formed  opinions  already  upon 
the  case,  yet  upon  looking  back  to  what  was  stated 
by  the  late  Deputy  Speaker,  Lord  Gifford,  and  lock- 
ing to  the  opinions  that  have  been  expressed  by  all 
the  learned  Judges,  in  Scotland,  it  seems  to  me  that, 
from  a  r^ard  to  the  proper  consideration  that  belongs 
to  such  a  case,  your  Lordships  should  at  least  take 
some  short  time  to  consider  of  it  before  you  finally 
decide.  Personally,  I  am  desirous  of  a  short  interval ; 
because  it  is  quite  impossible  I  think,  in  giving  judg- 
ment in  this  case,  not  to  refer  in  some  measure  to 
some  of  those  decisions  which  were  pronounced  by 
me  when  Lhad  the  honour  of  holding  the  Great  Seal 
in  the  Court  of  Chancery ; — not  for  the  purpose  of 
doing  what  I  must  ever  protest  I  have  been  most 
anxious  to  avoid,  namely,  determining  that  any  case 
which  bdongs  to  the  law  of  Scotland  should  be 
affected,  because  we  have  adopted  a  rule,  or  have 
adopted  a  particular  mode  of  administerii^  the  law  in 
Engkmd ;  but  for  the  purpose  of  considering  what 
were  the  real  principles  of  those  cases,  and  whether, 
regard  being  had  to  the  law  of  Scotland,  they  will  or 
will  not  authorize  us  to  say,  that,  according  to  the  law 
of  Scotland,  this  demand  can  be  sustained.    It  is  for 
that  reason  that  I  ^ould  rather  wish  that  the  opinion 
of  the  noble  and  learned  Lordf  who  is  now  in  the 
House  attending  the  hearing  of  this  cause,  shouM  be 

*  f  Upon  the  conchisioii  of  the  arg^vBMOt  f  Lord  Redeadale. 
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1827.      given,  before  I  address  your  Lordships  on  the  sob- 

tbb'baiuI^op  j^t ;  because  I  may  possibly  have  some  impresmi 

"'^'*       which  his  observations  may  correct.  In  my  Clintons, 

«ad  otbm.    ^  '^^P  ^^  ^^^^  ^^  distinction  between  what  is  the 
law  of  England,  and  what  is  the  law  of  Scotland ; 
because  I  apprehend  this  case  must  be  decided,  not 
according  to  the  law  of  England,  but  according  to 
the  law  of  Scotland.    Still,  the  question  will  result  to 
this,  whether  in  this  particular  case^   if  it  were  an 
English  will,  instead  of  being  a  Scotch  will,  the  mk 
of  the  law  of  England  will  not  be  the  same  as  the  rule 
of  the  law  of  Scotland  ;  and  whether  the  converse  of 
that  is  not  true,  that  the  rule  of  the  law  of  Scotland 
is  the  same  as  the  rule  of  the  law  of  England,  and 
whether  this  view  nl^ay  not  be  taken,  not  for  the  pur- 
pose of  adopting  the  rule  of  the  law  of  England,  but 
the  rule  of  the  law  of  Scotland.     On  these  grounds  I 
trust  your  Lordships  will  not  think  it  inconvenieDt 
that  the  judgment  on  this  cause  should  be  postponed 
to  the  sitting  of  this  House  on  Monday  morning. 

Lord  Redesdale. — ^I  have  viewed  this  case  as  im- 
portant in  point  of  principle,  for  this  reason,  because, 
in  the  argument  at  the  bar,  it  has  been  conceived 
on  the  part  of  the  Respondents,  that  there  was  some 
inclination  to  make  that  which  was  the  rule,  adopt- 
ed by  a  Court  of  Equity  in  England,  the  rufe  of 
the  law  of  Scotland.  Now,  I  apprehend,  that  this 
case  is  to  be  decided  simply  upon  the  intent  of  Lord 
Stair,  expressed  in  the  instrument  which  he  had  ex- 
ecuted. That  instrument  is  to  be  construed  so  as  to 
cany  into  effect  the  principal  intent,  and  the  intent  is 
not  to  be  inferred  from  that  which  he  has  not  clearly 
expressed.  The  doubt  which  I  have  upon  my  mind, 
particularly  upon  this  subject,  is,  whether  the  judges 
of  the  Court  in  Scotland  have  not  added  words  to 
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this  will,'  which  are  not  in  the  will ;  whether  Uiey  have       ^^• 

not  to  the  words  ^^  interest  and  proceeds,"  added  the  tbebarl  oi 

words  "  until  an  investment  shall  have  been  made;"       "^ 

it  appears  to  me  that  in  the  construction  they  have    ^^^^ 

given  to  this  will,  they  have  added  those  woi-ds.     1 

have  found  it  difficult,  viewing  the  will,  to  conceive 

how  that  addition  can  be  made  to  those  words.    If 

they  are  so  strongly  expressed  that  it  is  impossible  to 

give  them  a  diflferent  interpretation,  to  that  I  must 

submit,  but  I  cannot  find  any  thing  from  which  I  can 

collect  such  an  intention  (m  the  part  of  the  testator^ 

There  is  another  part  which  I  think  has  been  very 

much  overlooked,  if  I  may  use  the  expi^ession,  in  what 

has  fallen  from  the  learned  judges  who  decided  the 

case  in  Scotland.    I  conceive  they  have  overlooked 

that  which  I  should  have  thought  the  clear  rule  of  the 

law  of  Scotland,  in  construing  a  disposition  of  this 

description,  namely,  tliat  they  are  to  look  to  the  main 

intent  of  the  person  making  the  disposition.     The 

main  iatent  appears  to  be  in  the  view  I  have  taken  of 

it,  (subject  of  course  to  further  consideration,)  that 

his  personal  estate  should  be  applied  for  the  pur^ 

pose  of  creating  a  property  that  should  go  iu  succes* 

sion  to  the  several  heirs  of  entail,  of  a  particular 

estate  which  he  describes,  and  he  means  that  all  his 

lands,  exdusive  of  entailed  estates,  should  go  in  the 

same  way.     Now  it  appears  to  me,  therefore,  that 

th^  will  should  be  construed  according  to  the  law^  of 

Scotland,  as  laid  down  by  Lord  Stair,  the  disponer. 

It  is  meant  for  the  equal  benefit  of  all  the  several  heirs 

of  entail,  and  not  the  preference  of  one  to  another. 

I  have  also  called  to  mind  circumstances  which  have 
occurred  in  other  cases ;  for  instance,  that  relating  to 
the  late  Duke  of  Queensberry's  property.  ,  The  late 
J^vJiL^  of  Queensberry's  prc^>erty  was  in  litigation  for 

VOL.  I.  V  y 
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l^.  a  greater  number  of  years  than  this ;  he  had  made  a 
similar  disposition  with  that  which  is  made  in  this  case* 
The  principal  object  in  that  disposition,  the  ereatiDg  a 
^^^  s^ement  <tf  lands  to  go  with  his  entailed  estates,  ac- 
cording to  the  doctrine  ct  this  case,  would,  dorii^  aU 
thatperiodoftimenecessarilyhavebeeadefiealeci.  Now 
I  think  that,  in  construing  a  will,  you  must  consider 
those  subjects  as  operating  to  defeat  the  prindpal  »• 
tention,  which  are  wholly  out  oi  the  oontpri  erf  the  tes* 
tator  himself,  and  which  he  does  not  mean  should  con- 
trol his  disposition,  and  upon  that  ground  therefore  it 
seems  to  me,  that  I  must  look,  in  judging  of  this  instm* 
ment,  to  what  was  tlie  main  intent  of  Lord  Stair.  The 
main  intent  of  Lord  Stair  seems  to  me  to  have  be«a,  to 
ccmvert  his  pei'sonal  estate,  and  any  lands  which  he 
should  have,  and  which  were  not  subject  to  a  paitieuhr 
entail,  into  lands  to  be  settled  upon  the  same  heirs  c( 
entail  who  were  included  hi  the  disposition  which  had 
been  made  of  the  particular  lands  to  which  he  rders : 
now  that  intent  cannot  be  carried  into  execution  in  the 
manner  in  which  this  instrument  appears  to  me  to  have 
been  construed  in  the  Court  below : — ^that  is  a  difficulty 
which  strikes  my  mind ;  I  should  certainly  wish  to 
give  more  consideration  to  that  sul^t,  and  more 
especially  as  the  Couits  in  Scotland  appear,  with  the 
exception  of  two  of  the  judges,  to  have  been  of  a  dif- 
ferent opinion. 

I  believe  that  it  is  as  much  the  law  of  Scotland  as 
of  every  other  country,  that,  in  construing  a  di^iosi- 
tion  of  this  description,  you  are  to  look  to  the  main 
intent  of  the  person  who  makes  such  a  disposition, 
and  that  you  are  not  to  kK>k  at  the  particular  words 
and  expressions,  unless  they  are  clear,  plain,  and  ex- 
plicit, or  that  you  cannot  give  Uiem  another  constmc- 
tion.    As  Id  the  words  ^*  interest  and  [woceedai"  it 
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appeurs  to  me  diet  unless  you  add  words  not  in  the       >^7- 
will,  they  cannot  have  the  constroction  attempted  to  tbb  sau.  or 
be  ^^en  by  die  Courts  in  Soodand.    Under  these       "^'* 
circumstances  I  shall  certainly  consider  this  case  until    ^J^JJJii 
Monday  next,  and.  on  Sfonday  I  should  wish  more  at 
large  to  ^e  my  opinion  upon  the  subject. 

Although  my  noble  fiiend  may  think  it  necessary 
to  advert  to  the  eases  which  ba^e  been  decided,  and 
particularly  these  decided  by  himself  in  the  Courts  in 
Ei^land,  I  shaH  lay  those  cases  wholly  out  of  my 
consideration,  and  I  shaH  do  so  for  this  reason^  that  it 
may  be  understood,  whatever  opinion  I  may  form  ' 
upon  tde  wbjeot,  that  it  is  not  guided  at  all  by  those 
dee«io»--I  meaa  «iy  otherwise  than  as  I  would  guide 
my  decision  in  this  case,  by  reference  to  a  decision  in 
any  fioreign  Gout  of  justice.  la  the  decision  of  all 
cases^  we  frequently  refier  to  what  are  die  opinions  of 
judges.  To  the  decittons  in  the  Roman  law,  the 
Courts  of  Seodand  pay  great  deference  in  the  rules 
which  tb^  lay  down.'  For  what  reason  is  that? 
It  b,  because  they  eoaeeire  that  what  has  been  the 
judgment  oi  persons  ^  eonsiderabte  leartiing  and 
discretion  in  otlier  eoimtries^  is  a  very  good  ground 
for  guiding  the  dedsion  in^a  countiy  where  there 
is  not  a  positive  rate  laid  down  npon  the  case.  If 
there  had  been  here  a  positive  rule  in  the  law  of 
Scotland,  laid  down  upon  the  subject,  to  thait  it  would 
be  the  duty  oi  this  House  to  defer;  but  where 
there  is  no  such  positive  rule,  and  you  are  to  de- 
cide entirely  upon  the  circumstances  of  the  parti- 
cular caMC,  then  I  conceive  the  use  that  can  be  made 
of  decisions  of  that  description,  is  entirely  to  guide 
our  own  discretiop,  not  as  decisions,  but  as  the  opi^- 
nions  of  learned  men  up<m  the  particular  subject. 
Under  this  impressiim  I  wish  to  give  the  subject  fur- 

Y  y  2 
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1827.       ther  consideration ;  my  present  opinkm  upon  the  snb- 
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ject  is,  that  there  has  been  a  mistake  in  construing 
"^^^       the  intent  of  Lord  Stair,  which  is  to  be  collected  frmn 
the  disposition  he  has  made. 


V. 

HA08ILL 

aad  otlwrs. 


jmieiM.  Lord  Redesdale. — ^The  question  in  this  case  h 
upon  the  proper  construction  of  this  instrument,  and 
it  appears  to  me  that  the  Lords  of  Session  in  Scotland 
have  mistaken  the  meaning  of  the  diqxmtion  of  the 
late  Lord  Stair.  They  have  supposed  that  Lord  Gif- 
ford  acted  upon  an  analogy  between  dispositioDS  ef 
this  kind  in  England  and  dispositions  of  this  kind 
in  Scotland,  and  they  seem  to  think  that  it  was  a 
sort  of  attempt  to  make  what  they  call  the  Scotch 
kw  conformable  to  the  law  of  England*  It  seemli  to 
.me  that  they  have  totally  mistaken  the  subject;  the 
question  is  not  a  question  of  law,  the  question  is  a 
question  of  intent.  What  was  the  intent  of  the  late 
Earl  of  Stair  1  The  late  Earl  of  Stair  has  unques- 
tionably used  these  words : — that  he  gave  **  aU  his 
'*  personal  property,  after  his  debts  and  legacies  are 
'*  all  paid,  and  a  sum  set  apart  for  payment  of  the 
''  annuities,  or  the  same  were  otherwise  weH  se- 
cured, appointing  his  trustees  to  lay  out  the  re- 
sidue of  the  trust  funds,  and  interest  <imd  proceeds 
ih&reof  in  purchasing  lands."  But  the  interest  and 
proceeds  are  not  expressed  definitely.  They  are 
words  which  are  very  properly  thrown  in  as  neces- 
sary to  include  whatever  interest  or  proceeds  shaD  be 
due  to  him  at  the  time  of  his  death,  and  whatever 
interest  and  proceeds  shall  accrue  (in  the  same  way 
as  in  this  country  we  have  similar  dispositions)  during 
the  period  allowed  to  the  executors  to  collect  the 
effects.  According  to  the  law  of  England  twelve 
months  are  allowed  for  that  purpose.     According  to 


At 
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^  law  of  Scotland  twelve  months  are  allowed  for      ^^^* 
the  same  purpose.    No  person  has  a  right  to  claim  tbb  sail  of 
against  the  executors  of  a  testator  before  the  &kd  of  a      ^^ 
twelvemonth.    Six  months  for  the  collection  of  the    J^^^ 
>debts,  and  six  months  for  the  distribution  of  them, 
according  to  the  disposition  of  the  testator :  that  time 
is  allowed  by  the  law  of  Scotland. 

It  appears  to  me  that  the  true  construction  of  thb 
instrument  is  this,  to  give  all  the  personal  estate  to 
the  persons  who  shafl  from  time  to  time  be  entitled 
to  the  lands;  it  is  a  gift  to  them — a  gift  through  the 
medium  of  a  trust,  but  a  gift  to  them ;  and  it  would 
be  absurd  to  suppose  that  he  did  not  mean  it  equally 
to  them.  If  the  construction  which  has  been  con- 
tended for  by  the  trustees  in  Scotland  were  to  take 
€^ect,  the  consequence  would  be,  that  there  would  be 
an  inequality ;  for  if  it  should  so  happen  (which  might 
very  well  happen)  that  the  personal  estate,  through 
debts  and  mortgages,  and  so  on,  could  not  be  all 
collected  for  the  course  of"  twenty  or  thirty  years,  the 
present  Lord  Stair,  and  two  or  three  other  persons 
succeeding  to  the  estate,  might  have  no  enjoyment  of 
tlie  bequest  whatever,  but  on  the  contrary,  the  fund 
would  be  augmenting  for  the  benefit  of  the  successors. 
It  appears  to  me  perfectly  clear,  that  the  intent  of 
this  testator  was  an  equal  benefit  to  all  the  persons 
who  should  succeed  each  other  in  the  heritages  and 
lands  taken  under  the  deed  of  entail ;  and  although 
this  is  through  the  medium  of  a  trust,  it  is  in  effect  a 
disposition  for  their  beiiefit,  and  it  strikes  me  that 
that  is  the  mistake  which  has  been  made  by  the 
Court  of  Scothnd.  Some  of  the  learned  Judges  ap- 
pear to  be  of  opinion,  and  they  have  in  truth  con- 
ndered  the  words  **  interest  and  proceeds"  intro- 
duced in  this  diq>osition,  as  constituting  no  interest 
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J827.      ^Q(i  proceeds,  but,  until  lands  shall  be  puchaa^  as 
THE  CARL  or  pEil  of  tlie  substauce  of  the  gift.    Now  I  apprehend 
t!^       the  meaning  of  those  words  is  simply  this — the  in- 
a^^^m.    ^i*^st  ^^^  proceeds  which  shall  not  have  been  re- 
ceived at  the  time  of  the  testator's  death,  and  the 
interest  and  proceeds  which  shall  accrue  until  the 
ordinary  time  of  the  disposition  of  the  personal  estate. 
If  the  words  had  been  added,  '^  until  the  nuHiey  shall 
'^  be  laid  out  in  the  purchase  of  lauds,"  ihea  un- 
doubtedly that  might  have  been  the  construction,  but 
Uiere  are  no  such  words,  and  I  do  not  ccmceive  that 
tliere  is  any  ground  for  inferring  that  it  was  the  in- 
tention of  the  noble  Lord  to  give  to  his  will  a  con- 
struction as  if  it  contained  those  wctt^  those  words  not 
being  to  be  found  there. 

It  strikes  me,  that  even  in  the  argument  oa  the 
part  of  the  Respondents,  and  of  the  leanied  Judges 
in  Scotland,  they  really  do  introduce  those  words  into 
the  will  which  are  not  there,  and  that  they  have 
founded  their  decision  upob  that  opinion. 

You  will  be  pleased  to  recollect  some  of  the  cir- 
cumstances which  happen  in  die  disposition  oi  trust 
property,  in  order  to  see  to  what  extent  this  will  go. 
Suppose  this  had  happened  in  the  case  of  the  Duke 
of  Queensberry,  where  for  twenty  years  together  his 
whole  property  was  subject  to  such  claims  that  the 
executors  could  not  execute  his  will,  would  that  cir- 
cumstance alter  tlie  intent  of  the  testator  1  would  it 
make  the  disposition  different  from  that  which  it 
would  have  been  if  that  circumstance  had  not  occur- 
red 1:  So,  suppose  this  trust  disposition  or  will  had 
been  disputed,  as  was  the  case  in  tlie  instance  of 
Lord  Fife.  Suppose  the  question  to  be,  whetlier 
this  disposition  could  or  could  not  take  effect,  a  oon- 
^iderable  time  might  be  employed  in  litigatiofi.    You 
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vnll  observei  this  extends  to  all  and  sundry  lands  of  ^^^• 
inheritance,  except  those  contained  in  tl^  deed  of  the  earl  or 
entail,  so  that  it  applies  to  all  his  lands  of  inherit  "^^^ 
tance  as  well  as  the  rest  of  the  property.  I  take  it,  ,^^^. 
that  whatever  is  not  within  the  power  and  contral  of 
the  testator  is  not  to  be  conceived  to  be  witliin  his 
mind  and  meaning.  It  is  important  to  consider  witliin 
what  time  he  might  expect  this  to  be  concluded ;  there 
might  be  debts  claimed  by  persons  to  whom  they 
were  not  due — ^there  might  be  mortgages,  and  it 
might  be  necessary  for  his  executors  in  England  to 
proceed  to  foreclose  the  mortgages ;  they  might  have 
to  sell  the  mortgages.  Under  such  circumstances, 
that  which  they  had  to  perfonn  m^ht  liave  occupied 
a  considerable  length  of  time  before  the  will  could  be 
executed,  and  in  the  mean  time'  the  persons  desig* 
nated  as  the  object  of  the  testator's  bounty  might  not 
have  the  benefit  of  the  dispositioHi  at  all.  In  this 
very  fiase  part  of  the  property  givoi  is  lands,  but  if 
those  lands  are  not  in  the  particular  counties  that  he 
mentions,  I  apprehend  those  lands  must  be  sold,  and 
the  price  of  them  laid  out  in  the  purchase  of  lands  in 
other  counties ;  that  conversicm  oi  {M-operty  it  might 
require  a  considerable  time  to  execute,  and  it  is  im- 
possible to  ccmceive  that  Lord  Stair,  when  he  made 
this  disposition,  meant  to  make  the  &vour  which  he 
intended  to  give  to  his  immediate  successor,  so  very 
difianent  from  that  which  would  be  given  to  future 
successors  which  must  happen  if  tbp  construction  put 
upon  this  disposition  by  th^  Court  of  Session  were  to 
prevail. 

Under  this  impression,  it  has  struck  me  that  the 
prc^per  manner  of  disposing  of  this  case  would  be 
simply  to  declare  your  opinion  upon  the  subject, 
and  to  refer  it  back  with  that  expression  of  opinion  to 
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1827.  the  Court  of  SessicHi.  I  think  that  will  be  the  best 
way,  because,  having  declared  your  opinion  upon  the 
subject,  the  Court  of  Session  will  be  then  able  to 
MACGiLL  execute  the  intention  in  such  mann^  as  to  prevent 
any  mistake  on  the  part  of  your  Lordships.  I  have 
always  thought  that,  when  dealing  with  the  law  of 
Scotland,  where  you  are  not  so  perfectly  well  ac- 
quainted with  all  the  forms  and  the  little  difficulties 
which  occur  in  the  execution  of  a  decree,  it  is  best, 
generally  speaking,  only  to  declare  your  opinion  upon 
the  subject,  and  to  leave  the  execution  of  that  opi- 
nion to  the  Court  below ;  and  feeling  this  to  be  the 
proper  mode  of  proceeding,  I  would  propose  to  your 
Lordships  so  to  declare.* 

This  litigation  has  arisen  upon  a  question  not  pro- 
perly respecting  the  capital  of  the  estate,  but  respect- 
ing the  interim  profits,  and  therefore  it  appears  to  me 
referring  to  the  words  of  the  will,  in  which  he  appoints 
fectors,  and  trustees,  and  persons  to  collect  the  effects, 
&c.  that  it  was  his  intention  that  whatever  expenoes 
occurred  with  respect  to  the  produce  of  his  property 
whilst  in  the  hands  of  trustees,  should  be  paid  out  of 
that  produce.  If  a  fund  is  set  apart  to  answer  the 
annuities,  that  fund  cannot  be  laid  out  in  the  purchase 
of  land  until  the  annuities  are  determined.  Now  your 
Lordships  will  perceive  the  lands  at  fiellhaven  were  to 
be  settled  according  to  the  entail ;  the  lands  at  Bell- 
haven,  therefore,  could  not  be  chaiged  with  these  an- 
nuities; they  were  not  within  the  provisions  of  the 
entail,  nor  could  the  lands  to  be  purchased  be  charged 
with  them.  It  appears  to  me,  therefore,  obvious  that 
these  words  interpret,  (if  th^ie  was  any  necessity  for 
interpretation,)  what  was  the  intention  of  Lord  Stair; 

*  Here  the  noble  Lord  read  the  minutes  which  he  proposed  at 
the  subject  of  the  Order.     (iSee  th«  end  of  the  case.) 
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tkat  he  meant  the  whde  property  should  go  from  ti^      ^^t^- 
time  when,  according  to  the  law  of  Scotland,  the  c^  tbs  bau  or 
fects  would  be  considered  as  collected  to  the  same       "!f^ 
uses  to  which  he  had  given  the  estate  of  Bellhaven     *,yS^, 
by  his  will.    Under  these  circumstancesi  ther^fiire,  I 
wouU  present  this*  to  your  Lordships  as  the  proper 
finding  in  this  cause. 

The  Earl  of  Eldan. — I  agree  with  the  learded 
Lord  in  the  propositions  which  he  has  stated,  and 
particuiarly  in  the  propriety  of  remitting  this  case 
back  to  the  Court  of  Session  in  Scotland;  because  the 
execution  of  the  trust  must  be  carried  forward  in  the 
Court  of  Session  in  Scotland.  Having,  in  Scotch 
causes,  be^i  in  practice  as  a  coimsel  at  your  Lord- 
ships' bar,  and  in  judicial  proceedings  ib  this  House, 
having  been  concerned  for. upwards  of  forty  years;  I 
must  take  the  liberty  now  of  saying  (and  I  shall  never 
have  occasion,  pertmps,  to  repeat  it)  that  it  has  al- 
ways been  an '  acknowledged  maxim  in  this  House, 
that  you  are  not  to  make  the  laws  of  Scotland  in  your 
deciaioDS  and  by  your  judicial  proceedings  efimilar  to 
the  laws  of  England.  That  is  a  purpose  which  can 
be  accomplished  only  by  legislation.  It  is  not  to 
be  attempted  in  ^e  distribution  of  justice.  You 
ave  to  decide  here  as  if  you  were  sitting  in  the  Court 
of  Sessimi  in  Scotland  ;  and  I  beg  your  Lordships  to 
attend  to  what  I  have  now  stated,  because  it  is  quite 
obvkms  that  an  opinion  has  been  entertained  elsewhere 
that  we  are  jHticeeding  on  a  different  principle.  We 
have  never  proceeded  on  a  different  principle  in  the 
Icmg  period  to  which  I  have  been  now  adverting. 
At  the  same  time  it  is  idle  to  deny  that  it  is  extremely 
possible  that  a  person  whose  mind  is  constantly 

•  The  noble  Lord  here  presented  the  proposed  Order.  ' 
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1989.  ijBtent  upoD  >ivhat  is  die  law  of  Engbiid,  may  fiome- 
times  fed  tliat  mind  more  influenced  by  conuderationB 
arising  out  of  the  law  of  England  than  if  he  were  a 
pure  Scotch  lawyer,  sitting  in  the  Court  of  Session  in 
Scotland :  but  I  can  take  upon  myself  to  say  for  Lord 
Tburlow,  LcHtl  Rosslyn,  and  myself  that  as  frr  ai, 
consistently  with  human  infirmity,  we  wece  enabled 
to  guard  ourselves  against  being  misled  from  tbirt  in- 
flu^ice  which  our  early  occupations  might  introdnoe 
into  our  minds,  to  the  utmost  extent  we  have  endea- 
voured to  avoid  it ;  and  I  ther^^re  prefiuse  the  few 
words  I  have  to  state,  with  professing  my  entire  oqd- 
cumence  with  that  which  is  expressed  by  Lord  AHo- 
way  and  Lord  Eldin,  (both  great  authorities  in  Scotch 
law,)  that»  ^^withr^ard  to  the  English  cases  80  much 
founded  <m  by  the  parties,  they  are  not  aiitbmties 
sufficient  to  warrant  the  proceedings  of  that  Court, 
which  must  be  directed  by  their  own  laws  and  %y 
their  own  rules."  This  is  therefore  a  case  that  most 
be  decided  according  to  the  law  of  Scotland. 

On  the  other  hand,  there  can  be  no  manner  of  doubt 
that,  in  considering  what  the  law  of  Scotland  is  to 
be  in  a  case  where  we  have  not  before  us  any  de- 
cision in  the  law  of  Scotland  which  forms  a  pre- 
cedent by  which  we  ought  to  be  governed,  it  is  per- 
fectly competent  for  us  to  obtain  what  assistanee  we 
can  derive  in  forming  a  proper  judgment  by  looking 
at  the  law  of  England;  not  by  transiiising  the  law 
of  En^and  into  that  of  Scot^d,  but  to  see  liow 
&r  those  principles,  which  are  aj^licable  to  every 
law,  and  capable  of  application  in  the  law  of  every 
country,  can  be  or  not  made  serviceable  tor  the  deci- 
sion of  a  case  which  stands  before  you  fen*  deter- 
mination. We  have  not  many  cases,  at  least  I  am  not 
aware  of  many  cases  which  have  been  decided  in  the 
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kw  c^  EngbuMl  proceediiig  from  couts  of  e^uiiy  ajifd      >^^« 
courts  of  law — rot  miiay  cases  upon  this  question,  wm  iam.  #r 
I  tkink  <»ie  of  the  fii*st  is  that  strmg  case  before  I;erd 
Thurlow,  ci  Hutchm  v.  Manningtimj*  which  was 
a  case  in  which  a  person,  if  I  recoUeci  the  cireum^ 
stances  accurately»  had  died  possessed  of  a  very  <mif 
siderable  personal  property  at  Bath,  and  had  left  con- 
siderable sums  to  different  individuals,  with  a  direc- 
tion that  tliose  sums  were  to  go  over  to  otliers  in 
case  those  individuals  died  before  tliey  were  received. 
Lord  Thurlow   was  of  opinion,  and  whether  the 
principle  is  accurately  or  inaccurately  applied  in  the 
particular  case,  is  a  question  that  must  be  submitted 
to  die  mind  of  the  man  who  is  cansidering  whether 
that  principle  is  properly  applied  or  not ;  but  Lond 
Thurlow  was  of  opinion  that  there  was  a  rule  of  law, 
which  rule  of  law  has  bera  applied  through  aU  the 
subsequent  cases,  namely,  that  you  are  not  to  look  at 
a  particukr  intentioQ  of  the  testator  particularly  ex- 
pressed, with  a  view  to  carry  that  into  execution,  if 
you  find  that  the  primsry  and  principal  ii^ntiim  of 
the  testator,  declared  by  the  same  instrument,  must 
be  disappointed  by  carrying  into  effect  that  particular 
intention,  that  a  different  rule  would  lead  to  the  laying 
aside  all  attention  whatever  to  that  which  was  the 
|Mrimary  purpose  of  the  testator.    Lord  Tharlow  was 
therefore  of  opinion  that  as  it  was  utterly  impossible  to 
inquire  how  &r  all  the  differ^t  sums  which  were  U) 
ccmstitute  the  different  legacies  given  to  particular  per- 
sons, coukl  or  could  not,  with  reasonable  diligence, 
have  been  remitted  fimn  a  distant  country  and  ao- 
tually  received;  it  was  competent  to  him,  to  look 
into  the  whole  of  that  instrument,  and  not  laying  it  down 

♦  1  Ves.  J.  366.  4  B.  C.  C.  401,  note. 
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IMf.      as  a  rale  ct  equity,  but  laying  it  down  as  a  principle 

rmi^uM^^w  oa  which  he  could  act^  to  guide  himself  by  what  he 

^^^      satisfied  himself  was  the  intmtion  oi  the  testator. 

Jiii^liM  ''^^^  ^'^^^  ^  strong  decisicm,  undoubtedly  ;  but  he  was 
of  opinion  that  he  must  sacrifice  one  intentioa  of  the 
testator  or  the  other,  and  he  thought  he  was  justified 
in  sacrificing  that  which  required  the  money  to  be 
received,  to  that  general  intention  of  the  testator,  that 
the  persons  who  were  the  objects  of  his  bounty  should 
enjoy  the  benefit  of  that  bounty. 

Tlien  came  the  case  of  Sitwell  v.  Bemard^^  as  to 
which  I  should  be  extremely  sorry  to  think  that  I  was 
wrong,  because  I  never  certainly  in  the  whole  course 
of  my  judicial  life  took  more  pains  to  be  right  than 
I  did  in  that  case.  In  subsequait  cases,  in  the 
casef  of  Mr.  Angerstein's  will,  I  had  an  opportunity 
aX.  stating  that  it  was  not  my  qpinion  that  there  wa^ 
a  general  rule,  which,  let  the  will  be  what  it  might 
in  its  terms  and  its  expressions,  must  be  acted  upon 
by  a  court  of  justice ;  but  that  you  are  to  look  to  the 
whole,  as  Lord  Kenyon  expressed  it,  to  look  to  every 
thing  within  the  four  comers  of  the  will,  and  to  see 
what  was  the  intent  of  the  testator  on  any  point,  with 
respect  to  which  you  wouki  be  justified  in  thinking  he 
was  not  anxious  it  should  be  carried  into  execution.  I 
thought  that  the  will  in  that  case  entitled  the  individual 
to  the  interest  before  the  money  was  laki  out,  and  I 
cannot  in  the  least  agree  to  the  proposition  which 
has  been  stated  in  the  opinions  of  high  and  learned 
Judges  in  this  case,  that  the  mere  object  of  this  tes- 
tator was  to  annex  this  property  to  the  title  of  Stair ; 
my  opinion  upon  that  question  being  that  this  tea* 

♦  6  Ves.  520. 

f  Jngerstein  v.  Mar  I  in ,  1  Turn.  ,232.     See  also   Hewitt 
▼.  Morris i  id.  241. 
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tator's  primary  intent  was  that  all  who  were  to  auooeed      ^^^• 
to  that  title  should,  as  it  is  to  be  cdlected  from  the  tbx  sai&  or 
text  and  language  of  (he  will,  take  a  benefit  undar      *^^ 
that  wHI;  that  looking  not  to  a  particular  intent,  butto     ^^^*^ 
the  leading  intent,  it  appears  that  he  was  anxious  that 
each  and  every  ci  the  heirs  in  succession  should  have 
their  proporticm  of  the  enjoyment  of  that  fiind  which, 
as  it  appears  to  me,  was  meant  to  be  a  fund  to  be 
enjoyed  for  the  benefit  of  all  of  them. 

Then,  the  questicm  here  is,  what  was  the  particular 
intent  of  this  testator,  and  what  was  his  general  intent. 
l¥hen  you  see  a  general  intent,  I  apprehend  that  will 
authorize  you  to  say  that  although  Uiere  is  a  particuhur 
intent  expressed  in  particular  words  which  may  have  a 
more  or  less  extensive  meaning,  and  where  the  general 
intent  cannot  be  carried  into  execution  unless  you 
give  those  particular  words  a  limited  meaning,  ac- 
cording to  all  cases  in  English  kw  and  in  Scotch 
law,  in  all  law  relating  to  the  construction  of  wills, 
you  must  give  that  construction  which,  upon  the 
whole,  best  and  most  effectually  carries  into  execa- 
tion  that  which  was  the  primary  intent  of  the  tea* 
tator ;  and  I  cannot  bring  myself  to  think,  because 
the  words  ''  interest  and  proceeds"  are  in  this  wittt 
there  not  being  according  to  what  we  find  very  fre- 
quently m  wills  and  in  deeds — a  particular  directioD 
that  where  money  is  laid  out  in  land,  all  the  interest 
that  shall  accrue  upon  that  money  shall  abo  be  laid 
0Qt;  there  not  being  to  be  found  on  the  other  hand, 
that  which  is  very  common  in  wills  of  this  descrqptiaii, 
particular  daoses  that  until  the  money  is  kid  out  the 
interest  shall  be  enjoyed  as  the  rents  and  profits 
would  be  enjoyed  if  the  money  was  laid  out  in  land ; 
but  that  the  question  here  is,  whether  it  being  the  dear 
intent  of  this  te^tor  to  give  a  beneficial  interest  to 
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1^27.      ef?€ry  oim  who  was  to  succeed  to  hk  real  property 
^.B^^^^^oy.  pmn^hased  in  those  ocMinties  in  wtiidi  he  directed  the 

^^^  purchase  to  be  made :  these  words,  **  interest  and 
■J2^  proceeds"  may  not  be  satisfied  by  a  nnch  more  Hmit* 
""  ed  constractioii  of  them  than  that  constraction  which 

woakl  make  thatn  meaa  interest  and  proceeds  as  tiiey 
accrue,  and  umy  he  received  until  the  money  shall  be 
so  laid  out;  fio^aA  though  this  should  ha^en  to  be 
a  title  which  is  to  last  for  ever,  if  we  were  to  af^ly 
sncii  a  principle  to  mon^  to  be  iaidont  in  lands,  the 
sttlyeet  of  infaeritanoe,  as  other  lands  afe  in  Scotland, 
H  migtft  turn  out  that  no  one  person  to  whom  the 
benefit  c^  that  devise  was  intended  might  enjoy  any 
part  of  that  benefit  but  the  ultimate  renndnder-man. 

ft  is  tben^fi^re,  I  apprehend,  not  upon  any  purpose 
ef  your  Lordsliips  ei  applying  diis  general  rule  which 
has  been  laid  down  in  the  Courts  of  Equity  here, 
difft  yeu  are  wow  trailed  npen  to  reverse,  'm  dSoat  hf 
expressing  your  Ofmiion,  tliis  determination  of  the 
Omirt  of  S^sion  in  Scotlaud ;  but  you  are  called 
upon  to  do  so,  because,  at  least,  aoxirding  to  my 
view  of  the  case,  you  are  thereby  effectuating  what 
upon  the  legal  and  best  ccmstruction  of  this  will  is 
the  authorized  construction  of  this  will ;  authorized 
I  mean  by  the  principles  on  which  you  are  authorized 
to  oonstrue  all  wills.  Upcm  the  antiiorized  construc- 
tion of  this  will  you  are  determining  that  that  benefit 
dhall  be  given  to  Lord  Stair  which  you  think  it  con- 
sistent with  the  true  intent  and  meaning  of  this  will 
should  be  given  to  him. 

Upon  th^se  grounds,  therefi)re>  it  is  that  I  perfectly 
agree  in  the  general  purpose  expressed  in  the  pro- 
position stated  by  my  noble  friend.  I  am  also  of 
opinion  that  as  the  late  Lord  Stair  has  created  this 
question  himself  by  the  manner  in  iHiich  he  has  ex- 
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pressed  himadf  respecting  thb  piHt^hase  and  t^  1B07« 

rest,  the  expense  of  deciding  this  quesdon  imM  fidl  , 
upon  the  fimd  with  reference  to  which  the  question 


tTJbia 

V. 


has  arisen.  ISSSt 
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ThiA  House  is  of  opinion  that,  accordiiig  to  the  tine  constroo-       j^e  |g. 
tion  of  the  trust  diqMisilion  in  qnestion,  die  same  oiigfat  to  be 
opnsidered  as  oootainiog  a  .gift  of  aU  and  tundij  lands  asd 
heritages  of  John,  late  Earl  of  Stair,  other  than  and  except 
those  contained  in  any  deed  of  entail  execated  by  him,  and 
•    also  all  and  sundry  debts  and  sums  of  money,  heritable  and 
moveable,  owing  to  him  in  England  or  in  Scotland,  aad  else- 
where, rents  of  land,  goods,  gear,  and  moreable  efleets  what- 
ever presently  portaining  and  belonging  to  him,  or  that  should 
pertain  and  bdong  to  him  at  his  death,  excepting  the  fiimilure 
in  his  house  at  Culhorn,  together  with  the  interest  and  pro- 
ceeds of  such  several  funds  after  mentioned  to  the  AppeUanI, 
aod  the  several  persons  who  may  become  entitled  in  succes- 
sion to  the  lands  of  Culquhasen  and  others^  by  virtue  of  the 
disposition  and  tailzie  of  the  said  lands  of  Oulqubasen  and 
others,  according  to  the  several  rights  and  interests  of  the  Ap- 
pellant, and  of  such  several  persons  successively  in  the  said 
lands  of  Culquhasen  and  others,  by  virtue  of  such  entail,  sub- 
ject nevertheless  to  the  costs  and  expenses  of  the  execution  of 
the  trusts  of  the.  trust-disposition  in  question^  except  the  par- 
ticular coats  and  expenses  after  mentioned,  and  also  subject  to 
the  payment  of  the  several  l^acies  and  annuities  in  the  said 
trust-disposition  mentioned :   And  this  House  is  therefore  of 
opinion  that  the  Appellant  was  and  is  entitled,  and  that  the 
several  persons  who  shall  from  time  tatime  suceeed  him  in  the 
entail  of  the  said  lands  of  Culquhasen  and  others,  according  to 
the  course  of  such  entail,  will  be  from  time  to  time  entitled 
to  the  interest  and  proceeds  of  the  whole  of  the  trust  funds 
which  have  arisen  from  the  end  of  the  twelvemonth  usually 
allowed,  according  to  the  course  of  the  law  of  Scotland,  for 
payment  of  the  debts  and  legacies,  and  which  shaU  arise  until 
the  whole  of  the  capital  of  the  said  trust  fimds  with  the  interest 
and  proceeds  thereof,  which  have  accrued  prior  to  the  expira- 
tion of  the  twelvemonth  shall  have  been  applied  in  the  pur- 
chase of  lands  according  to  the  directions  contained  in  the  trust- 
disposition,  after  deducting  out  of  such  capita],  and  out  of  the 
interest  and  proceeds  accrued  prior  to  the  expiration  of  such 
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1827.  iwelre  monUw,  all  costs  and  expenses  attending  the  executkm 

^•^^"^^^  of  the  trusts  declared  by  this  trust-disposition,  except  the  costs 

nAiwL  &Dd  expenses  attending  the  collection  and  application  of  such 

*•  interest  and  proceeds  which  have  accrued,  and  which  shaD 

•ad  oihiefi.  accrue  after  the  expiration  of  such  twelve  months,  which  last- 
mentioned  costs  and  expenses  this  House  is  of  opinion  ought 
to  he  deducted  out  of  such  interest  and  proceeds  only ;  and  this 
House  is  therefore  of  opinion  that  the  costs  of  all  parties  to 
this  suit,  including  the  costs  of  this  appeal,  in  as  much  as  the 
same  particularlj  concern  the  question  respecting  the  right 
to  such  interesi  and  proceeds,  ought  to  be  paid  out  of  such 
Interest  and  proceeds,  as  part  of  the  costs  of  the  application 
thereof;  and  this  House  is  of  opinion  that  according  to  the 
directions  contained  in  the  said  trust-disposition,  the  annuities 
-  therebj  giren  ought  to  be  secured  by  the  appropriation  of  a 
sufRcient  part  of  the  capital  of  the  said  trust  funds ;  that  funds 
should  be  set  apart  to  answer  those  annuities,  and  that  the 
funds  which  shall  be  appropriated  for  such  purpose  ought  from 
time  to  time,  as  such  annuities  shall  respectively  cease  and  be 
determined,  to  be  applied  in  the  purchase  of  lands  as  part  of 
the  capital  of  the  said  trust  funds,  and  that  the  interest  and 
proceeds  of  the  funds  which  shall  be  so  appropriated  after  pay* 
ment  of  such  annuities  respectively,  but  subject  thereto,  ought 
to  be  paid  from  time  to  time  as  the  same  shall  accrue  to  the 
Appellant,  and  to  such  other  person  and  persons  as  shall  from 
time  to  time  succeed  to  the  Appellant  under  the  entail  afore- 
said, as  part  of  the  interest  and  proceeds  of  the  capital  directed 
to  be  applied  in  the  purchase  of  lands  as  aforesaid  :  And  it  is 
therefore  ordered  that  the  cause  be  remitted  back  to  the  Court 
of  Session  to  review  all  the  several  interlocutors  pronounced 
in  this  cause,  and  to  make  such  orders  respecting  the  same, 
and  in  execution  of  the  trusts  aforesaid,  as  shall  be  consistent 
with  the  opinions  so  declared  by  this  House,  and  as  shall  be 
just. 
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Account,   rirfe  pleadimo,  3. 

ACQUIESCENCE.     Vide  Solicitor  and  Client. 

AGENT.     Vide  Solicitor  and  Client. 

AGREEMENT.     Vide  Simont. 

A.,  being  a  younger  child,  becomes  entitled^  upon  the  death 
of  her  father,  by  hb  appointment  under  a  marriage  settle- 
ment, to /,,  as  a  portion  charged  on  lands,  and  to 

1,500(.  under  his  will,  charging  only  his  personalty.  The 
other  younger  children  become  entitled  to  similar  por- 
tions and  bequests.  The  widow  was  entitled  to  a  jointure 
onder  the  settlement,  and  plate  and  household  furniture 
under  the  will ;  B.  (as  eldest  son,)  enters  upon  the  estate, 
under  the  limitations  of  the  settlement,  and  being  in  pos- 
session, carries  on  9.  correspondence  on  the  subject  of  an 
increase  of  the  jointure  of  the  widow,  and  the  portions 
of  the  younger  children  with  W.,  a  common  friend  of  the 
family,  acting  as  the  agent  of  B.,  as  well  as  the  widow 
and  younger  children.  la  the  course  of  this  correspon- 
dence, he  proposes  by  letter,  ou  certain  conditions,  to  in- 
crease the  portions  of  his  brothers  and  sister,  and  the 
joinlure  of  his  mother,  and  gives  directions  to  one  of  his 
brothers  to  pay  the  iucrieased  jointure,  and  the  interest 
upon  the  increased  portions,  which  is  done  accordingly. 
After  the  interest  had  been  paid  for  one  year,  a  treaty  of 
marriage  was  commenced  between  A.  and  C,  who  applied 
to  the  common  friend  to  ascertain  the  ainouut  of  A.'s  fur- 
tune,  and  was  informed  by  him  of  the  correspondenrt 
with  B.,  and  that  he  had  authority  to  state,  that  4,000/. 
was  the  amount  of  A.*s  portion,  to  be  secured  on  B^% 
estate.  Upon  the  faith  of  this  communication,  A.  and  C. 
intermarritd.     The  interest  upon  the  increased  portioo 
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was  paid  by  the  agent  of  B.  to  A.  and  C,  for  three  years 
aAcr  the  marriage.  B.,  in  the  mean  time,  had  possessed, 
in  consequence  of  the  correspondence,  part  of  the  per- 
sonalty which  belonged  to  the  widow  and  younger  children 
under  the  will ;  and  had  received  without  objection,  ac- 
counts irom  his  agent,  including  the  allowances  paid  to  the 
widow,  and  the  younger  children,  by  way  of  interest  upon 
the  increased  portions. 
Upon  a  bill  by  A.  and  C,  to  enforce  the  payment  of  the  in- 
creased portion,  to  which  the  widow  and  the  other  younger 
children  were  Defendants,  and  by  their  answers  submitted 
to  perform  the  conditions  on  which  the  increase  of  por- 
tion and  jointure  was  proposed :  Held|  that  the  efiect  of 
the  correspondence,  with  all  the  circumsiances  of  the  case, 
amounted  to  an  agreement  which  a  Court  of  Equity  ought 
to  enforce. 
In  the  letter  on  which  the  husband  and  wtf^  relied,  as  tlie 
agreement  in  consideration  of  marriage,  B.  saySi— '*  I  can 
never  be  reconciled  to  the  marriage,  &m:.*'  Then  be  pro- 
ceeds to  speak  of  the  arrangement  betweea  him  and  his 
family,  and  repeats  his  part  of  the  agreement  as  to  the 
younger  children ; — "  4,000/.  each,  to  be  secured  on  cer- 
tain lands ;  my  sister's  to  be  secured  to  herself  for  life ; 
then  among  her  children,  &c.*'  After  stating  the  con- 
ditions for  this  increase  of  portion,  he  concludes : — **  This, 
1  think,  is  an  abstract  of  the  agreement,  and,  when  put 
into  the  form  of  a  deed,  if  assented  to  by  them,  I  am  ready 
to  execute  at  any  time."  And  he  adds : — •*  I  will  not 
entangle  myself  with  Mr.  J*  R.  (the  husband).  If  this 
match  goes  on,  I  will  neither  meddle  nor  make  with  it  or 
their  settlements.'* 
Whether  such  a  letter  written  before  the  marriage,  to  W., 
the  common  friend,  and  in  the  circumstances  before  men- 
tioned, could  be  enforced  as  an  agreement  in  consideration 
of  marriage.  Qutere,  —  Montgmnery  v,  Reilly  tmd 
others        -------p.  304 

APPEAL.     Firfe  Charity,  1.    Practice,  2. 

ATTORNEY  AND  CLIENT.     Vide  Solicitor  and  Client. 

ATTORNEY  GENERAL.     Vide  Charity,  1. 

BILL  OF  REVIVOR.     Vide  Pleading,  1. 

BOND.     Vide  SiMONT. 
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CHARITY : 

1.  A.  having  purchased  an  ancient  chapel,  with  a  parcel  of 
ground  adjoining,  derises  it  by  will,  dated  in  1590,  toge- 
ther with  certain  messuages,  &c.,  in  trust,  to  complete 
the  builditig  of  certain  alms-houses,  which  he  had  com- 
menced on  the  ground  near  the  chapel,  and  to  apply  the 
rents  of  the  messuages,  Sec,  to  the  support  of  four  poor 
people,  With  directions  for  keeping  up  the  chapel,  and  ap- 
f^inting  a  minister,  chiefly  for  the  benefit  of  the  alms- 
houses ;  but  partly  also  for  any  other  persons  who  might 
f-Hiok  fit  lo  attend  the  service.  In  1769,  the  chapel  having 
Ikllen  into  decay,  is  CM>aveyed,  together  with  the  piece  of 
grouad,  the  alms-houses  add  the  messuages,  &c.  by  the 
heir  of  the  surviving  trustee,  to  the  Corporation  of  Lud- 
low, who,  in  1771,  pull  down  the  cbapel,  convert  the 
materials  16  other  purposes,  and  grant  leases  of  the  piece 
of  ground,  near  the  chapel,  tipon  which  houses  are  built. 

Held,  (reversing  the  decision  of  the  inferior  Court,)  that 
this  is  not  a  case  within  the  jurisdiction  of  the  Court  un- 
der the  enactments  of  the  52  Geo.  3.  c.  101. 

The  operation  of  the  act  is  confined  to  the  simple  cases  of  a 
clear  breach  of  trust. 

In  cases  of  breach  of  trust.  Courts  of  Equity  may  decree  an 
acoount  of  all  the  profits  made ;  but  (semb.)  they  cannot 
a#ard  damages,  (t.  e,)  compensation  (or  damage  done  to 
the  trust  property. 

t'he  Attorney-General  having  signed  and  allowed  a  petition 
under  the  act,  is  at  liberty  to  appear  for  the  Respondents, 
to  argue  theii^  6ase. 

A  person  cannot  present  or  join  in  a  petition,  although  he 
may  have  an  interest  in  the  question,  unless  he  was  (or 
represents)  a  party  in  the  matter  in  the  Court  below. 

There  catfinot  be  a  prospective  order  to  pay  costs  as  of  pro- 
c^dinga  to  be  had  before  the  Master.  The  question  as 
to  such  costs  ought  always  to  be  reserved. — Corporation 
of  Ludlow  V.  Greenhouse  and  others        -        -      p.  17 

2,  The  Corporation  of  Dublin  having  before  the  year  1777, 
Supplied  water  tn  the  inhabitants  of  the  city,  from  works 
which  they  had  constructed,  but  the  rents  which  they 
receive  being  inadequate  to  the  maintcinanee  of  the  water- 
works, by  the  Irish  Act  15th  and  lOtb  Gefe.  3,  the  owners 
c¥H}imxpkBih^  4^  hmsm  me¥e  dompelled  ih  phnride  branch 
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pipes  from  the  mains  of  the  company  to  the  hoitses,  and  the 
corporation  were  empowered  to  charge  the  owners  or 
occupiers  with  certain  fixed  annual  rates  or  rents,  in  order 
to  construct  new  mains  and  extend  their  works ;  to  borrow 
money  for  those  purposes,  and  to  mortgage  the  rates  for 
the  repayment  of  the  money  so  borrowed. 

Under  the  authority  of  this  Act,  the  corporation  from  time 
to  time  borrowed  on  the  credit  of  the  water  rents,  various 
sums  of  money,  which,  in  1800,  amounted  to  67,800/. 

Id  that  year  the  corporation  obtained  a  new  Act  of  Parlia- 
ment (49th  Geo.  3),  by  which  they  were  empowered  to 
borrow,  at  stated  annual  periods,  a  further  sum  amountiuji; 
to  82,200/.,  and  to  charge  the  debt  upon  the  rates. granttd 
by  that,  and  the  former  Acts.  The  Act  further  required 
that  the  interest  of  the  money  borrowed  under  that  Act, 
should  be  retained  out  of  the  rates  thereby  granted,  as 
well  as  a  further  sum  of  2,000/.,  to  be  appropriated  as  a 
sinking  fund  topay  off  the  whole  debt  for  money  borrowed 
under  that  and  the  former  Acts.  The  A'ct  further  directed 
that  distinct  accounts  should  be  kept  of  the  rates  received 
under  the  Act,  and  (hat  the  surplus,  after  providing  for  the 
interest  of  the  whole  debt,  should  be  applied  in  laying  down 
iron  or  metal  main  and  service  pipes,  in  the  general  im- 
provement and  extension  of  the  water-works,  and  to  in- 
crease  the  sinking  fund ;  and  it  was  declared  that  the  rates 
being  granted  only  for  such  purposes,  should  not  be  sub- 
ject to  deductions,  except  for  collection,  nor  be  deemed 
rates  for  the  supply  of  water  a$  for  sale. 

The  Act  then  provided  that  the  corporation  should  furnish 
annually,  to  be  laid  before  Parliament,  an  account  uf  the 
sums  received  by  them,  under  that  and  the  former  Acts, 
and  of  the  manner  in  which  the  same  had  been  expended 
and  applied.  Finally,  a  further  provision  was  made  by 
the  Act  for  the  appropriation  to  the  sinking  fund  of  any 
further  surplus  out  of  the  rates. 

In  1823,  an  information  and  bill  was  filed  on  behalf  of  the 
inhabitants  of  Dublin  paying  water  rates,  against  the  cor- 
poration, which  stating  various  acts  of  mismaoagement  and 
misappropriation  of  the  funds  arising  from  the  rates;  sub- 
mitting that  the  corporation  were  trustees  under  the  Act 
of  the  rates  thereby  given,  for  uses  which  were  diarttsble 
in  thsir  nature,  and  charging  that  the  conduct  of  the  cor- 
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porttion  amounted  to  a  breach  of  trust,  prayed  (among^ 
otlM^r  tbiags)  a  declaration  and  execation  of  the  trust,  and 
that  accounts  might  be  taken  of  the  rates  received  hy  the 
corporation,  and  the  application  thereof;  of  the  sums  an« 
nuallj  applied  to  the  sinking  fund  ;  of  the  money  borrowed 
and  due  on  the  credit  of  the  rates,  and  which  had  been 
applied  in  payment  of  the  principal  and  interest  of  the 
debt. 
To  thus  information  and  bill,  the  Defendants  put  in  an  answer, 
by  which,  after  admitting  many  of  the  principM  facts,  and 
setting  forth  various  accounts,  they  submitted  that  they 
wer«  not  trustees,  that  the  purposes  specified  in  the  Acts 
were  not  charitable  uses,  that  the  Act  required  the  ac- 
counts to  be  furnished  annually  to  the  lord  lieutenant  to 
be  laid  before  Parliament ;  which  having  been  done,  it  was 
a  bar  to  the  jurisdiction  of  the  Court,  of  which  matter 
they  prayed  the  same  benefit  as  if  they  had  pleaded  to  the 
bill. 
Held,  (reversing  the  judgment  in  the  Court  below)  that  the 
Court  had  jurisdiction  to  entertain  the  information  and 
bill. 
In  what  particular  form  a  corporation  shall  account,  and  to 
what  extent  they  shall  be  made  responsible  upon  a  breach 
of  trust,  qutere. 
The  question  as  to  interest,  whether  simple  or  compound, 
at  what  rate  and  from  what  times  to  be  charged  upon 
monies  which  ought,  according  to  the  trust,  to  have  been 
applied  or  reserved  at  given  periods,  is  a  matter  to  be 
reserved  for  further  directions. — Attorney  General  v. 
Corporation  of  Dublin  ....         p.  312 

CLERGY.     Vide  Simony. 

COMMISSION  TO  EXAMINE  WITNESSES    ABROAD  IN 
AID  OF  PLEA.     Vide  Pleading,  2. 

CONFIRMATION.     Vide  Solicitor  and  Client. 

CONSIDERATION.     Vide  Agreement. 

CONSTRUCTION.     Hcif  Will,  2. 

CORPORATION.     Vide  Pleading,  3. 

COSTS.     Firfe  Charity,  1.    Practice,!.   Lunacy. 

DEED.     Fiii<fWiLL,2. 

DEMURRER.     Vide  Plbadino,  2.  3. 

DESCRIPTION  OF  PARISH.     Vide  Pleading,  4. 

DISCOVERY.    Vide  Pleading, 3. 


690  INDEX. 

DONATIO  MORTIS  CAUSA  . 

E.^  having  by  his  will  made  a  certain  provision  for  his 
daughter,  an  only  child — with  whom  he  had  been  offended, 
on  account  of  a  clandestine  marriage,  (but  was  recon- 
ciled to  her  and  her  husband  J  declared  to  a  common  friend 
his  purpose  to  make  a  farther  provision  for  his  daughter. 
Being  on  his  death-bed  and  unable  to  write,  he  was  urged 
by  that  friend  to  make  a  gift  to  his  daughter  of  certain 
monies,  secured  by  mortgage  and  bond,  aqd  exprcsssly 
assented  to  that  proposal.  In  the  evening  of  the  same  day, 
being  then  unable  to  speak,  he  was  remipd^d  by  the  same 
friend  of  the  transaction  of  the  piorning,  and  the  deeds  of 
mortgage  and  bond  securing  the  monies  being  produced, 
he  was  informed  that  it  was  necessary  to  confirm  the  gift  by 
a  delivery  of  the  deeds ;  and  the  friend  proposed,  with  the 
father *s  permission,  to  hand  over  the  deeds  to  bis  daughter. 
Upon  this  proposal  the  father  made  an  inclination  of  his 
head,  and  the  friend  then  handed  the  deeds  across  the 
bed,  where  the  father  was  lying,  to  the  daughter  on  the 
opposite  side :  whereupon  the  father  placed  the  hand  of 
the  daughter  upon  the  deeds  and  pressed  it  with  his  own 
hand  for  some  minutes,  and  appeared  satisfied  with  what 
he  had  done.  The  deeds  in  question  consisted  of,  1.  A 
conveyance  in  fee  of  lands  to  secure  2,927/.,  with  the 
usual  covenant  for  payment  of  the  money  lent,  and  a  bond 
by  way  of  collateral  security.  2.  An  assignment  of  a 
mortgage  debt  of  30,000/.,  and  of  a  judgment  for  that 
sum,  recovered  on  a  bond,  with  a  conveyance  of  the  land, 
and  the  usual  covenant  for  payment  of  the  money. 
Held  that  this  was  a  valid  donatio  mortis  causd ;  l^^^  the 
property  in  the  deeds,  and  the  right  to  recover  the  money 
secured  by  them,  passed  by  the  delivery  followed  by  the 
death  of  the  donor,  and  that  the  real  and  personal  repre- 
sentatives of  the  donor  were  trustees  for  the  donee,  to 
make  the  gift  effectual. — Duffield  v.  Elvoes       <•    p.  407 

ELECTION.     Vide  Wi  l  l,  1 ,  2. 

EQUITY.      Vide    Agreement.      Practice,  &•      Lvvact. 
Tithes,  % 

ERROR.     Vide  Pleading,  4.    Practice,  1. 

EVIDENCE.     Vide  Pleading,  2.  8.    Practice,  2.  3.  5^ 
Tithes,  1.    Agreement. 


EXECUTOR : 

£.,  being'  tenant  for  life  under  a  deed  of  settlement  with  a 
power  to  lease,  under  certain  restrict! ons,  grants  leases 
not  in  conformity  with  the  power,  and  dies,  leaving  by 
will  the  residue  of  his  personalty  to  J.  £.,  bis  son,  the 
next  remainder-man  under  the  settlement. 
J.  E.y  having  called  upon  the  executors  to  pay  the  residue, 
they  require  an  indemnity  against  the  contingent  claims  of 
the  tenants  in  case  of  eviction,  and  upon  the  refusal  of  J.  E« 
to  give  such  indemnity,  he  files  a  bill  against  them,  for  an 
account  and  payment  of  the  residue. 
Held,  (reversing  the  judgment  of  the  Court  below,)  that  as 
J.  E.  had  the  power  to  disturb  the  leases,  he  was  bound 
either  to  confirm  them,  or  to  give  the  indemnity  required, 
and  that  the  executor  had  a  right  to  hold  the  residue  till 
he  obtained  the  confirmation  or  indemnity. — Vernon  v. 
Lord  Egmont    .---..        p«  554 

EXECUTRIX.     Vide  Will,  I. 

FAMILY  COMPACT.     Vide  Agrbbmeht. 

FRAUD.     Vide  Solicitor  and  Client.    Practice,  5. 

GAMING.     Vide  Pleading,  4. 

IMPLICATION.     Vide  Will,  2. 

INDEMNITY.     Vide  Executor. 

ISSUE.     Vide  Practice,  3. 

JURISDICTION.     Vide  Charity,  2.  Pleading,  2. 

JURY.     Vide  Practice,  4. 

LACHES.     Vide  Lunacy. 

LAPSE  OF  TIME.    Vide  Lunacy. 

LAY  IMPROPRIATOR.     Vide  Tithes,  2. 

LEASE.     Vide  Executor,  Solicitor  and  Client. 

LEGACY.     Vide  Will,  2. 

G.  H.,  by  a  testamentary  paper,  in  the  form  of  a  regular 
will,  naming  executors,  and  bequeathing  the  residue, 
bequeaths  **  to  his  wife  500/.  sterling  per  annnm,  for  her 
'*  life,  to  be  placed  in,  and  payable  out  of  the  long  annui« 
**  ties,  to  stand  in  her  name,  -and  &c.  (trustees),  and  at  her 
**  decease,  to  my  father,  T.  H.,  for  life,  remainder  to  my 
**  cousin,  R.  H.,  son  of  my  uncle,  absolutely,^'  &c. 
By  a  setivnd  testamentary  paper,  dated  four  months  after  the 
first,  and  beginning  in  the  regular  form  of  a  will  but  not 
naming  executors,  nor  bequeathing  the  residue,  the*  testa- 
tor gives  ^*  to  his  wife  so  much  -money  as  will  purchase 
**  500/.  sterling  per  annum,  in  the  foD^  aniMfies  granted 
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<«  by  goverumeuty  the  inconie  thereof  to  be  received  bjr 
**  ber  during  her  life,  for  her  own  use,  and  at  ber  death 
"  to  ID  J  child  or  children,  for  their  own  use  and  benefit, 
*'  equally  ;  in  default  of  issue,  then  to  my  father,  T.  H., 
**  for  his  life,  and  at  his  death  to  go  to  my  cousin,  R.  H., 
•<  absolutely,**  the  principal  to  be  in  the  name  of  &c., 
(wife  and  trustees). 

Each  of  the  testamentary  papers  contained  gifts  of  a  great 
number  of  legacies,  and  in  a  large  majority  of  the  bequests 
they  were  precisely  in  similar  terms.  In  the  case  of  two  of 
the  legacies  given  by  the  j^econd  will,  the  testator  ex- 
presses  that  they  are  to  be  **  in  lieu  of  any  other  annuity 
**  he  may  have  granted  to  those  legatees.**  This  pre> 
caution  is  omitted  in  the  case  of  the  legacy  to  the  wife, 
with  remainder,  &c.  The  two  papers  were  proved  in  the 
Ecclesiastical  Court  as  one  will. 

Held  in  the  Court  below,  without  doubt  that  the  second  le- 
gacy was  a  substitution  for  the  first.   Held  on  appeal,  that 
it  was  a  case  of  great  doubt  and  difficulty,  but  the  jndg- 
roent  was  affirmed.     Hemlvg  v.  Ciuiterbuck    -     p.  479 
LEGATEE.     Vide  ExKcuroa. 

LUNACY. 

A.,  having  granted  to  B.  a  lease  with  a  covenant  for  pay- 
ment of  the  rent  of  00/.,  and  a  clause  giving  a  right  of 
surrender  to  the  tenant,  dies,  leaving  C.  his  heir  at  law, 
who  becomes  seized  of  tlie  lands  subject  to  the  lease.  D., 
a  near  relative  of  C,  having  by  some  means  acquired  or 
assumed  a  title,  by  indentures  dated  in  1791,  demises  the 
lands  to  L.  In  1793,  C.  is,  by  inquisition,  found  to  have 
been  a  lunatic  from  1786.  In  1707  upon  artnlal  and  account 
filed  by  the  committee  of  the  lunatic,  L.  is  returned  as  the 
tenant,  and  a  sum  of  money  is  stated  to  have  been  re- 
ceived, and  a  sum  of  money  to  be  due  from  him  as  rent 
In  1802  D.  is  returned  as  tenant  of  the  lands  by  the  re- 
ceiver appointed  in  the  lunacy.  In  1811  au  order  is 
made  in  the  lunacy,  that  720/.  being  due  from  D.  as 
tenant,  a  distress  should  be  levied  on  tlie  lands.  In  1817 
the  receiver  died  indebted  to  the  estate,  and  his  sureties 
were  discharged  from  their  recognizance,  on  payment  of 
part  of  their  debt  by  way  of  compromise. 

In  1820  an  ejectment  was  brought  against  D.,  to  recover 
the  lands  for  non-payment  of  rent,  and  a  verdict  and 
judgment  obtained.     In  1821  an  action  is  brought,  upon 
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the  covenant  m  the  orig^inal  lease,  againat  the  Appellanit 
as  personal  representatiye  of  B.,  to  recover  2,340/., 
beings  26  years  arrears  of  rent,  to  which  action  the  De- 
fendant pleaded  a  surrender,  eyiction,  &c.,  npon  which  a 
verdict  is  found  for  the  Plaintiff,  and  judgment  entered. 
In  1822  a  bill  is  filed  by  the  Defendant  in  the  action, 
stating  a  case  of  laches,  and  of  frand  and  collusion  be- 
tween D.,  the  relative  of  the  Inuatic  and  his  committees 
and  receivers,  and  praying  an  account  against  the  com- 
mittees and  receivers,  (not  being  parties  to  the  suit,)  or  if 
from  lapse  of  time  snch  account  could  nut  be  taken,  then  a 
perpetual  injunction  against  proceeding  on  the  judgment. 
The  bill  was  dismissed  with  custs,  upon  the  hearing  in  the 
Court  below,  and  that  decree  upon  appeal  affirmed,  with 
c^sts.     Lopdeilv.  Creagh   «...        p.  260 

MISDIRECTION.     Vide  Practice,  8. 

MISTAKE.     Vide  Solicitor  and  Client.     Practice,  2. 

MODUS.     Vide  Tithes.  2. 

MORTGAGE.     Vide  Donatio  Mortis  Causa.    Trust. 

NEW  TRIAL.     Vide  Practice,  3. 

PARISH,  DESCRIPTION  OF.     Vide  Descriptioh  of  Pa- 
rish. 

PARTIES.     Vide  Will.   Practice,  3. 

PARTY.     Vide  Charity,  1. 

PLEADING.     Vide  Practice,  I.  3.    Simony.    Tithes,  1. 
Will,  1. 

1.  The  members  of  a  corporation  having  filed  an  original 
bill  in  their  indiyidual  names,  but  stating  their  corporate 
character  upon  an  abatement  of  their  suit,  file  a  bill  of 
revivor  in  their  corporate  name  only.  A  demurrer  for 
want  of  privity  between  the  Plaintiffs,  in  the  original  bill 
and  the  bill  of  revivor,  was  overruled  in  the  Court  below, 
and  on  appeal. — Walker  and  others  v.  The  Warden  and 
Fellows  of  Christ  College^  &c.      •        -        .         .      9 

2.  Where  a  libel  had  been  published,  and  the  person  libelled 
elected  to  seek  bis  remedy  by  action  for  damages,  and  to 
the  declaration  in  such  action,  the  Defendant  pleaded  as  a 
justification  the  truth  of  the  facts  constituting  the  libel, 
and  filed  against  the  Plaintiff  in  the  action  a  bill,  stating 
that  the  transactions  in  question  took  pkice  in  a  distant 
colony,  and  that  the  witnesses  to  the  facts  were  not  in 
England;   and  prajing  a  commisMon  to  examine  tbos« 
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witnesses — and  a  discovery  from  the  Defendant',  and  an 
injnnction  to  slay  proceed mgfs  in  the  action  until  the  re. 
turn  of  the  conrnnission :  held,  upon  a  demurrer  to  the  bill 
in  the  Court  below,  and  upon  appeal,  that  the  Plaintiff  in 
Equity  was  entitled  to  the  commission  and  the  injunction. 
But  as  to  tiie  discovery,  the  Plaintiff  having  in  his  bill 
charged  and  interrogated  upon  £ict8«  impeaching  the  cha- 
racter of  the  Defendant  in  equity,  and  facts  which  might 
subject  him  to  criminal  proceedings;  whether  such  De- 
fendant is  bound  to  answer  any  interrogatory  which  in- 
directly tends  to  establish  the  charge,  or  any  interroga- 
tory affiscting  him  with  moral  turpitude,  or  degradation  of 
character,  qu(Bre. 

Such  a  bill  is  not  sustainable  where  it  appears  that  the 
evidence  is  not  material  to  prove  the  case  at  Jaw.  The 
bill  ought,  therefore,  to  shew  what  are  the  pleas  at  law. 
Bat  if  it  refers  to  them  so  as  to  make  them  part  of  the 
bill,  it  is  sufficient. 

To  support  such  a  bill  it  is  not  necessary  to  idlege  that  the 
witnesses  were  rtisiding  in  England  at  the  time  of  the 
publication  of  the  libel^  or  have  since  left  it.— Afacotrilry 
V.  Shackell  and  others  -     .    -        -         -       -   p.  96 

3.  By  an  act  of  Parliament  for  the  improvement  of  the  City 
of  Dublin,  reciting  that  the  cleansing  of  the  streets  before 
an  Act  passed  in  1784,  had  been  managed  by  the  Cor- 
poration of  Dublin,  and  the  expense  defrayed  by  them 
out  of  the  tolls  and  customs  of  the  city ;  and  that  since 
1784  the  corporation  had  f>aid  to  certain  intended  com- 
missioners the  sum  of  2,000/.  yearly  out  of  tlie  revenue 
arising  from  the  tolls  and  customs  of  the  city. 

The  Corporation,  according  to  the  Act,  paid  the  2,000/. 
annually  until  1818,  after  which  the  payment  beiug  in 
arrear,  the  commissioners  by  their  secretary  under  the 
authority  of  the  Act,  in  Easter  Term,  1819,  brought  an 
action  against  the  treasurer  of  t^e  Corporation  to  recover 
2,000/.,  being  one  gear's  instalment.  After  appearance 
the  Corporation  represented  that  the  tolls  and  customs 
were  insufficient  to  pay  any  part  of  the  2,000/.,  and  pro- 
posed that  the  action  should  be  stayed  without  prejudice 
to  other  proceedings.  To  this  proposal  the  commissioners 
acceded,  and  the  action  was  discontinued. 

Is  1^1  the  coBunissiofiers  brought  another  mdioB  to  recover 


arrears,  among  nvbich,  by  the  fourth  «QWit  in  the  decla- 
ratioD,  ^fiQOl.  were  cUumed  as  due  on  aceonnt  of  #the 
»|irrears,  for  three  years*  payment  for  cleanainf  the  streets, 
to  which  the  Defendants  pleaded  that  during  the  three 
yeara  in  the  count  mentioned,  no  revenue  had  afiaen  to  the 
corporation  out  of  the  tolls  and  custoaos,  whereout  the 
corporation  cmM  hasre  paid  to  the  comnuasionera,  kc.  In 
consequence  of  ibis  plea  the  commissioners,  in  ^e  name 
of  their  secretary,  filed  a  bill  in  Chancery  against  the  De- 
fendant in  the  action,  statiii^  the  focts  aboye«-mentioned, 
and  charging  that  the  tolls  were  not  /deficient,  and  setting 
forth  the  particulars  of  various  tolls  and  customs  claimed 
and  received  by  the  corporation ;  that  befopre  and  since 
1784, 4he  corporation  had  let  the  tolls,  or  some  part  of 
them  upon  leases  at  large  rents ;  and  that  since  the  year 
1784,  the  corporation  had  received  in  tolls  every  year  be- 
yond the  sum  paid  to  the  commiasioners  a  awrplus  an- 
nually of  2,000/.  at  the  least.  UpoB  these  atatements,  with 
interrogatories  founded  upen  them,  the  bill  prayed  in  aid 
of  tbe  action— ra  diseovery  and  account  of  the  revenue 
arising  from  t^s  and  customSy  and  of  (the  leases  granted 
and  the  rents  received  and  paid  upop  tbe  same. 

To  tUs  bill  the  Defendant  demurred :— *lat,  as  to  so  much 
as  aought  a  (discovery  and  account  of  the  sqrplus  of  re- 
venue received  by  the  ocurparation  in  every  year  since 
1784,  beyond  the  sum  paid  to  the  coipmissioners ;  the 
eause  assigned  was  that  such  surplus  was  not  liable  to  the 
payment  of  tbe  arrears  of  fiitnro  years;  theaecond  de- 
murrer waa  to  so  much  of  the  bill  as  sought  «  discovery 
of  the  leases  of  tolls  and  customs  granted  by  ihe  corpora- 
tion since  1784,  smd  not  aubsisting  since  1818 ;  tiie  ground 
of  this  demurrer  was  that  the  arrears  had  been  paid  up  to 
1818,  and  that  ^e  surplus  of  tolla  before  1818  could  not 
be  applicable  to  the  payment  of  arrears  accruing  aAer 
1818. 

The  Defendant  also  put  in  a  long  snswer,  in  which  he  ad* 
nutted  thfit  jthe  corporation  and  their  lesseea,  both  befone 
and  since  the  year  1784,  had  demanded  and  received  tolls 
on  various  articles,  and  that  payments  had  been,  and  were 
made  upon  *8hipB  iratering  the  harbour,  and  forries ;  but 
contended  that  such  payments  «ere  not  liable  under  the 
Ad  to  the  pajmiflot  of  the  S,OMf. ;  i^  M  aet  fortb  account 
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in  scheduleii  of  tolls  and  custooM,  and  payments  made  for 
%       ahipe  and  ferries  since  1S18  ;  insisting  that  since  that  time 
there  had  been  no  surplus  monies  receiTed  upon  tolls  and 
customs,  after  defraying  the  expense  of  collection. 

Held,  (affirming  the  judgment  of  the  Court  below,)  that  the 
demurrers  should  be  overruled. 

The  reasons  for  the  judgment  cm  the  appeal  were :  first,  be- 
cause the  demurrers  were  overruled  by  the  answer ;  and, 
secondly,  because,  even  admitting  that  the  surplus  of  for- 
mer years  was  not  applicable  to  the  payment  of  arrears  of 
future  years,  the  discovery  of  the  revenoes  actually  re- 
ceived in  such  years  might  be  material  to  furnish  prt- 
sumptive  evidence  upon  the  trial  of  the  action. — Archer 
v.  Littie  - p.  27'i 

4.  Under  the  penal  statute,  9  Anne,  c.  14^  enacting  penal- 
ties against  gambling,  and  giving  half  the  penalty  to  the 
poor  of  the  parish  in  which  the  oflfence  is  committed,  a  de- 
claration^ stating  that  W.,  at  the  parish  of  St  J.,  in  the 
county  of  M.,  at  one  sitting,  by  playing  at,  &c.,  lost  to  T. 
25/.,  and  then  and  there  paid  the  same  to  T.,  is  sufficiently 
certain.  1.  (Semb.)  As  to  the  allegation  of  the  parish, 
allbough  it  appeared  aiimnde,  that  there  was  another  parish 
of  St.  J.  in  the  county  of  M.,  and  at  all  events  such  objec- 
tion, if  sustained,  should  be  taken  before,  and  is  bad  after, 
verdict,  and  the  parish  entitled  under  the  act  may  recover 
half  the  penalty  from  the  plaintiff.  2.  From  the  allegation 
that  **  W.  by  playing  lost  to  T.,**  it  is  a  necessar)-  impli- 
cation, that  W.  was  playing  with  T.,  in  a  case  where  the 
statement  of  facts  excludes  the  supposition  of  a  loss  by 
betting. 

If,  in  the  assignment  of  errors,  it  is  alleged,  that  it  appears 

'  by  public  Acts  of  Parliament  that  there  are  two  parishes 
of  St.  J.  in  the  county  of  M.,  the  plea  of  tit  nuih  est  erru' 
turn  is  not  an  admission  of  the  truth  of  the  allegation. — 

Taylor  y.  WiUans      - 415 

POWER.     Vide  Executor. 

PRACTICE.  FtJe  Pleading.  Cbaritt,!,  2.  Tithes,!. 
Appeal.  Will,  1.  Equity.  Account.  Evidence. 
Fraud. 

1.  The  defendant  in  an  action  having  died  intestate,  sAer 
interlocutory  judgment  and  a  writ  of  inquest  of  damages 
executed;  but^  befi>re  it  was  returned,  the  plamtiff  de- 
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claredy  in  scire  faciax  againtt  i  the  administrator^  who 
pleaded  plene  adminittranit,  and  set  fortk  in  his  pleas 
divers  specialties  due  and  owing  from  the  intestate,  and 
charging  the  estate.     The  plaintiff  having  replied,  admit- 
ting the  trath  of  the  pleas,  and  praying  judgment  and 
execution  of  the  goods  of  the  intestate  quando  aeciderint^ 
entered  np  final  judgment  **  to  hare  execntion  against  the 
defendant  as  administrator,  according  to  the  force,  form 
and  effect  of  the  said  recovery,**  no  recovery  having  been 
before  stated  in  any  part  of  the  proceedings  on  the  re- 
cord,  and  no  final  judgment  having  been  given  in  the 
original   action,   and  no  provision  being  made  .by  the 
judgment  for  the  payment  of  the  specialty  debts.     Held, 
that  the  judgment  was  erroneous,  and  it  was  reversed, 
with  costs. — Poulett  v.  Wightman    -         -         -    p.  138 
%  After  an  appeal  against  a  decree  of  a  Conrt  of  Equity  had 
been  presented  to  the  Honse  of  Lords,  and  the  cases  print- 
ed with  an  appendix  of  evidence,  as  entered  in  the  Re- 
gister's notes.of  the  proofs  read  on  the  hearing,  an  order 
was  made  upon  motion  in  the  Court  below,  expunging  part 
of  the  evidence  as  entered  by  mistake.     This  order  was 
reversed  as  irregular.     In  such  case  the  proper  course  is 
to  apply  to  the  Honse,  by  petition,  for  leave  to  proceed  in 
the  Court  below   to   rectify   the  mistake.— -Xiopci^//  v. 

Creagh --255 

3.  T.  from  time  to  time  during  his  life  prepared  instructions 
for  his  will,  and  causes  drafts  to  be  prepared  upon  those 
instructions.  At  his  death  he  leaves  various  testamentary 
papers,  executed  so  as  to>pass  his  property,  under. which 
papers  his. son,  by  a  first  wife,  and  the  issue  of  that  son  : 
his  widow,  (a  second  wife,)  his  daughter,  with  her  chil- 
dren, and  ulterior  remainder- men,  might  severally  claim 
interests.  By  the  last  of  these  testamentary  papers  the 
provision  for  the  widow  and  the  daughter  and  her  children 
was  considerably  increased.  The  testator  died  in  1813.  In 
1814,  the  daughter,  with  her  husband  and  children,  filed 
a  bill  in  equity  to  establish  the  last  will,  and  e£Rsctuate  the 
eharge  in  their  fiivour.  In  the  same  year  the  widow  filed 
a  bill  in  the  same  Court  to  establish  the  same  will  and  her 
interests  under  it.  In  1816  the  son  and  heir  filed  a  bill  in 
tins  same  Conrt,  impeaching  the  will  as  obtained  by  fraud 
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and*  the  iin[iroper  ittftaeiiGe  of  the  widow,  and  prajiog:  a 
dedaratioB  of  Hs  ikvralidity,  aad  m  iasiie  at  Uw  to  try  the 
i|iieotioB, 

Ih  the  firet-of  thesi^  caases  (the  tuit  on  behalf  of  tihe  daughter 
and  Iber  childien^)  by  a  decretal  ordeh*,  an  iatue  wto  di- 
rected  to  enqnirey.  by  a  trial  at  bar,  whether  the  last  testa- 
menlary  paper  wbm  the  will  of  T.  The  widow,  with  her 
hnaband,  vrOre  to  be  the  plaintiffs  in  the  action,  the  son 
and  heir  to  be  the  defendant,  and  the  daughter,  with  her 
fao^atidy  were  to  be  at  liberty  to  appear  in  the  aeti6n  and 
defend  their  rigchts  and  that  of  their  children.  Upon  the 
ttisA  of  the  isitie  the  jury  found  a  verdiet  for  the  defen- 
dant In  the  course  of  the  trial  sereral  of  the  testamentary 
instmmentSy  executed  by  the  testator,  were  produced  in 
eridence,  but  the  only  point  submitted  to  the  consideration 
of  tho  jury  Was  the  geheral  question  of  the  validity  or 
the  invalidity  of  the  last  testamentai^  paper*  Application 
being  made  to  the  Conrt  of  Equity  for  a  new  trial  upon 
iibe  grooBd»-^l4  That  the  evidence  given  by  two  of  the  wit- 
nesaea  upon  the  former  trial  had  been  niproperly  admit- 
ted* 2.  Of  misdireotioii  by  the  judge.  8.  That  the  ver- 
diet Mraa  contrary  to  evidence ;  the  Lord  Chancellor  hav- 
ing required  of  the  judges  who  tried  the  isoue,  a  report 
of  onrly  part  of  the  evidence,  the  judges  returned  a  report 
confined  to  the  evidence  of  two  witnesses ;  upon  considera- 
tion of  which  the  Court  refused  the  application  to  set 
aside  the  verdict. 

Against  this  decision  there  was  an  appeal  to  the  House  of 
Lords,  who  reinitted  the  cause  to  the  Conrt  below,  with 
directions  to  call  fbr  a  full  report  of  the  notes  of  the 
jv4g^  upon  the  trial  of  the  issue.  In  consequence  of  this 
remit,  a  ftril  report  having  been  required  and  returned, 
the  application  for  a  new  trial  was  reconsidered,  and 
thereupon  a  new  trial  was  granted,  and  the  issue  was 
varied  by  adding  to  the  original  inquiry,  '•whether  the 
testiimentiry  paper  (the  subject  of  first  issne,)  was  the 
last  will  of  the  testator  ;*'  a  fiirther  iMfniry  whether  any 
and  whit  paper  writing  is  the  last  will  of,  &c.  Against 
this  new  order  the  ^on  and  heir  appealed  to  the  House  of 
Lords. 

H^d,  that  the  vaifiation  of  the  iasue  not  resting  flpon  any 
allegation  in  the  pleadings  of  any  other  testamentary  in- 
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stminents,  but.  that  whidi  wa»  the  subjeet  of  the  first 
issue,  was  unauthorized;  that  the  issue  was  defective  in  not 
directing  a  specific  inquiry  whether  any  part  of  the  last 
testamentary  paper,  e.  g.  that  under  which  the  dsaghter 
and  her  children  took  interests,  was  valid,  although  the 
provision  for  the  wife  was  void,  which  point  oaght  to 
have  been  submitted  to  the  jury  by  the  judge  at  the  trial, 
but  was  not  so ;  that  the  order  was  erroneous  in  dirlecting 
that  the  widow  should  be  the  plaintiff  in  the  issue,  leaving 
to  the  daughter,  the  plaintiff  in  the  caase,  in  which  it  was 
directed,  only  liberty  to  appear  and  defend,  &c. ;  that  the 
order  and  issue  were  defective  for  want  of  parliev  taking 
interests  under  the  several  testamentary  papers;  that  the 
issue  ought  to  have  been  directed  upon  a  decree  in  the 
three  causes ;  and  that,  whether  the  new  trial  was  granted 
or  refused^  no  efiective  decree  could  be  made  in  the  cause 
in  its  actual  state.  Upon  these  and  other  grounds  the 
cause  was  remitted  to  the  Court  below,  with  directions  to 
enable  the  Court  and  parties  to  rectify  the  proceedings. 
^^TrimUstown  v.  Lloyd     -        -        -        -        p.  427 

4.  Upon  immaterial  issues  it  is  not  necessary  that  verdicts 
should  be  given.  The  jury  may  be  discharged  from 
giving  such  vei^dicts  vrithovl  consent  of  the  parties. — 
Powell  f.  Sonnet        .*.-.«    545 

5.  D.  having  filed,  against  M.  and  B.,  a  l|ill  in  eqnity  to 
cancel  for  want  of  consideration,  certam  post  obit  bonds» 
and  a  general  boiid  which  D.  had  eiecuted  and  delivered 
to  B.  to  secure  the  balance  of  account  between  M.  and  B., 
and  fntnre  advances  by  B.  to  M. ;  and  0^  having  after- 
wards dismissed  the  bill  as  against  M.,  and  examined  him 
as  a  witness,  it  was  decreed  on  appeal,  reversing  the 
judgment  below,  that  D.  having  deliberately  executed  a 
deed,  acknowledging  that  the  bonds  were  given  to  iecore 
certain'  sums  actually  advanced  by  B.  to  D^,  and  a  bond 
in  a  penalty,  defeasible  on  payment  of  monies  advanced, 
and  to  be  advanced  by  B.  to  M.,  and  accounts  stated  and 
settled  between  B.  and  M.,  and  as  no  account  crnld  be 
taken  in  iht  cause  between  B.  and  M*,  who  was  no  k>nger 
a  party,  D^  had  debarred  himself  from  impeaching  the 
securities.  Or  the  consid^ratioa  stated  in  them.  But  on 
reference  to  the  Master  to  take  aa  aecemni  of  what  was 
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due  from  D.  to  B.  on  the  tecurities,^  although   it  was  di- 
rected that  D.  should  be  bound  by  the  accounts  stated 
and  settled  between  M.  and  B.,  he  was  to  be  at  libertj 
to  iiUsify  the  same,  or  shew  any  errors  or  orercbarges 
therein. 
In  proceeding  under  this  decree  upon  the  account  in  the 
Master's  office,  a  book  of  accounts  was  produced,  con- 
taining a  general  statement  of  accounts  between  M.  and 
B.,  and  a  particular  entry  as  to  an  alleged  purchase  by 
M.  from  B.  of  certain  bonds  executed  by  W.   This  enlry 
appeared  in  the  midst  of  the  general  account^  upon  ttro 
leaves,  having  an  appearance  of  being  inserted   in  the 
place  of  two  which  had  been  cut  out,  but  which  might 
have  been  brought  into  that  stale  by  continued  use.  Many 
of  the  items  extending  over  a  considerable  period  uf  time, 
were  in  the  same  ink  and  handwriting.     Payments  of 
prior  date  were   entered  after  payments  of  subsequent 
date,  and  the  account,  as  it  appeared*  laboured  under 
other  suspicious  circumstances.      There  were  also  pro- 
duced before  the  Master,  by  consent  of  all  parties,  plain 
copies,  to  save  examined  copies  of  the  proceedings  in  a 
certain  cause,  in  which  one  W,  was  Plaintiff,  and  M.  and 
B.,  with  others.  Defendants ;  and  in  which  cause  it  was 
found,  upon  tlie  decree,  (the  same   books  and   account 
having  boen  produced  in  the  cause,)  that  no  money  had 
been  advanced  or  bona  fide  allowed  by  B.  to  M.  on  the 
bonds  in  question.     Under  these  circumstances  the  Master 
disallowed  the  charge  of  B.  against  D.,  in  respect  of  the 
alleged  sale  of  W.*s  bonds  by  B.  to  M.,  and  his  report  to 
that  effect  was  confirmed  by  the  Court  below.     Held,  on 
appeal,  that   under  the  circumstances,   and   the   liberty 
given  by  the  order  to  falsify  the  account,  the  order  con- 
firming  the  report  was  right. 
Where  a  Master  by  hb  report  certifies  a  fact,  and  exceptions 
are  taken  to  the  report,  it  lies  upon  those  who  are  to  up- 
hold the  report  to  produce  the  evidence  of  the  fact.     So 
if  he  certifies  the  result  of  an  account  upon  the  allowance 
or  disallowance  of  items  in  dispute,  and  one  of  the  parties 
excepts  to  the  report,  both  as  to  the  principle  on  which 
the  account  is  taken,  and  the  evidence  in  support  of  the 
allowance  or  disallowance  of  the  items,  the  parties  in 
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whose  fnYOur  the  report  is  made,  must  produce  the  evi. 
dence  on  the  hearing  of  the  exceptions. 
Whether,  upon  leave  **  to  surcharge  and  falsify,"  equities 

can  he  administered.  Qutere. 
Whether  such  consent  to  admit  copies  of  such  proceedings, 
as  before  mentioned,  precludes  the  party  who  consents, 
from  objecting  that  the  originals  are  not  evidence, 
Qutere.  But  if  he  permits  them  to  be  read  before  the 
Master  and  the  Court,  without  efficiently  raising  a  dis. 
tinct  objection  upon  this  ground,  although  by  his  excep- 
tion  he  objects  to  the  report  generally,  as  not  supported 
by  evidence,  semb.  that  the  Master  acting  upon  the  refe- 
rence, with  leave  to  **  surcharge  and  falsify,**  may  ad« 
minister  such  equity  as  above  mentioned,  by  disallowing 
the  items  to  which  such  evidence  applies. — Bemalv,  the 
Marquis  of  Donegal      .....     p.  5M 

PRESUMPTION.     Vide  Eyidbvcb.    Lunacy.    Pleading, 
2.  3. 

REMAINDER-MAN.     Vide  Exbcutob. 

RESIGNATION  BOND.     Vide  Simony. 

SCIRE  FACIAS.     Vide  Practice,  I. 

SIMONY : 

A  bond  recited  that  the  patron  of  a  rectory  had,  by  an  in- 
strument of  the  same  date,  presented  an  incumbent,  and 
that  he  had  agreed  to  resign,  upon  request  of  the  patron^ 
or  the  owners  of  the  advowson  for  the  time  being,  for  the 
purpose  of  enabling  him  or  them  to  present  one  of  the 
two  younger  brothers  of  the  patron,  when  capable  of 
holding. 
Held,  (reversing  the  judgment  of  the  Court  of  King's  Bench 
and  Exchequer  Chamber,)  that  such  a  bond  is  simoniacal 
and  void,  on  the  ground  that  such  an  agreement  is  a 
bene6t  to  the  patron,  and  contrary  to  the  statute  31  Eliz. 
c.  6.  and  sembie  the  common  law. 
Held  also,  that  from  the  recitals  of  such  a  bond,  it  must  be 
intended  that  such  presentation  was  made  in  consideration 
of  the  agreement  to  resign,  and  that  it  is  not  necessary  to 
allege  that  fact  in  pleading. — Fletcher  v.  Lorc^  Sondes^ 

p.  144. 

SOLICITOR  AND  CLIENT : 

In  1804,  A.,  tenant  for  life  under  a  settlement  with  a  power 
to  grant  leases  for  twenty-one  years,  concurred  with  B., 

VOL  I.  3   A 
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the  next  tenant  for  life,  in  an  a^eement  to  ^ant  to  the 
steward  and  solicitor  of  A.  a  lease  of  part  of  the  lands,  &c. 
in  settlement  for  twenty-one  years,  absolute  at  a  rent  paid 
upon  a  valuation  which  omitted  to  estimate  certain  rights 
of  common  annexed  to  the  lands,  on  the  alleged  ground 
that  those  rights  were  disputed  by  the  copyholders  of  the 
manor.     In  1809,  B.,  having  become  tenant  for  life  on  the 
death  of  A.,  executed  a  lease  according  to  the  agreement. 
In  1810,  under  an  Act  for  inclosure  of  waste  lands,  a  very 
large  allotment  of  the  waste  was  made,  in  respect  of  the 
lands  leased,  the  rights  of  common  having  been  admitted. 
B.  died  in  1816,  when  the  reversion  of  the  lands  subject 
to  the  lease  vested  in  C,  who  accepted  the  rent  reserved 
till  1821,  when  he  filed  a  bill  to  set  aside  the  lease. 
Held  in  the  Court  below,  that  the  transaction  was  unimpeach- 
able on  the  ground  of  fraud.     On  appeal,  held  that  the 
relief  was  barred  by  acts  of  confirmation  and  acquiescence ; 
but  whether  considering  the  facts  and  the  relation  of  the 
parties  the  lease  might  not  have  been  avoided,  on  the 
ground  of  fraud  (or  mistake)  if  the  persons  interested  bad 
questioned  the  lease  recently  after  the  transaction.  Qutere; 
semb.  affirm. — Lord  Selsey  and  others  v.  Rkoades     p.  1 
STATUTE  52  GEO.  3.  c.  101.     Vide  Charity,  1 . 
31  ELIZ.  c.  6.     Vide  Simont. 
OF  FRAUDS.     Vide  Agreemekt. 
9  ANNE,  c.  14.     Vide  Pleadihg,  4. 
SUBSTITUTION.     Vide  Legacy. 
TENANT  FOR  LIFE.     Vide  Executor. 
TITHES : 

1.  In  a  Shit  for  tithes  by  an  impropriate  rector  against  oc- 
cupiers, where  the  Plaintiff  by  the  answer  is  put  to  the 
proof  of  his  title,  it  is  sufficient :  I.  As  to  personal  owner- 
ship to  prove  that  he  is  the  beneficial  owner  of  the  tithes 
subject  to  terms  vesting  the  legal  estate  in  trustees,  and 
creating  charges  on  the  rectory,  but  which  charges  being 
annual  are  satisfied  up  to  the  date  of  the  suit.  2.  As  to 
general  title,  it  is  sufficient  to  prove  a  recent  perception  of 
tithes  with  occasional  payment  of  composition,  and  leases 
of  the  tithes  taken  by  the  occupiers. — Glegg  v.  Legh, 

p.  302 

2.  A  lay  impropriator,  who  is  in  possession  of  a  rectory,  and 

in  perception  of  the  tithes  subject  to  charges  by  way  of 


INDEX.  103 

mortgage,  and  for  raising  poriioDS,  (inasmuch  as  such 
mortgagees,  &c.  having  petmitted  the  possession,  cannot 
claim  the  by-gone  rents,)  has  a  title  sufficient  to  sustain  a 
suit  against  occupiers  for  an  account  of  tithes. 

Upon  a  bill  filed  bj  such  a  lay  impropriator  against  an  oc- 
cupier, who  had  taken  a  lease  from  the  rector  of  the  tithes 
of  corn  and  grain,  but  expressly  without  prejudice  to  any 
question  as  to  the  tithe  of  hay,  and  who,  by  his  answer, 
set  up  but  did  not  prove  a  modus  as  to  the  small  tithes. 
Held,  that  proof  of  the  perception  of  some  tithes  by  a  lay 
impropriator  without  evidence  of  a  grant  from  the  crown, 
gives  a  title  to  other  tithes,  of  the  perception  of  which  there 

*  is  no  actual  proof. 

If  the  occupier  shews  a  colour  of  title  to  the  tithes  not  render- 
ed, a  Court  of  Equity  will  not  interfere,  but  leave  the 
Plaintiff  to  his  remedy  at  law.— CA^rry  v.  Legh    p.  306 
TITLE.     Ffd^  Tithes,  2. 

TRUST.    Vide  Charity,  1.    Mortgage.    Will,  2. 
WILL.    Ffc/e  Practice,  3.  Construction.  Deed.  Trust. 
Implication.    Election. 

1.  A.  being  possessed  of  a  term  in  lands  of  ninety-nine  years 
if  she  and  B.  and  C.  and  D.,  her  daughters  by  a  deceased 
husband,  should  so  long  live,  intermarries  with  £.,  where- 
upon a  settlement  is  made  of  the  property  of  A.,  including 
the  term  which  is  assigned  in  trust  for  A.  and  E.,  during 
their  joint  lives,  with  remainder  to  the  survivor,  his  or 
her  executors,  &c.  E.  dies  in  the  lifetime  of  A.,  by  his  will 
treating  as  his  own  the  term  of  years  in  settlement,  and  be- 
queathing it  to  A,  for  life,  remainder  to  B.  for  life,  remainder 
to  C.  for  life,  remainder  to  D.  for  the  residue  of  the  term. 
He  also  by  his  will  bequeaths  the  residue  of  his  personal 
estate  to  A.,  and  leaves  her  sole  executrix.  A.  proves 
the  will  and  administers  to  the  estate,  and  dies,  having 
made  a  will  bequeathing  all  her  personal  estate  to  B., 
whom  she  appointed  sole  executrix ;  B.  having  married, 
X.  proved  the  will;  X.,  in  the  right  of  B.,  entered  and 
held  possession  of  the  lands  until  her  death,  when  he  gave 
up  the  possession  to  Y.,  who  took  possession  as  in  the 
right  of  C,  whom  he  had  married.  But  afterwards 
B.  filed  a  bill  against  Y.  and  C,  and  also  against  D., 
stating  that  he  was  ignorant  of  the  settlement  when  he 

.   gave  up  possession  of  the  premises,  and  bad  lately  dis- 
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covered  its  existenee,  and  the  right  of  B*,  his  deceased 
wife  and  testatrix,  under  it,  and  praying  restoration  of 
the  possession,  and  an  account  of  rents  received  and  pay- 
ment of  them,  or  an  occupation  rent  during  the  wrongful 
possession. 

Bj  the  answer  to  this  hill  the  defendants  relied  upon  the  will 
of  E.  and  the  acceptance  hy  A.  of  henefits  under  it, 
'  ^  mounting  to  an  election.  They  also  filed  a  cross  hill  against 
X.,  stating  the  will  of  E. ;  and  that  A.  heing  appointed 
executrix  under  it,  had  proved  the  will  and  acted  under 
it,  paying  the  dehts  and  retaining  a  large  residne,  and 
prapng  that  it  might  he  declared  that  A.  was  bound  to 
elect,  and  had  elected,  to  waive  her  right  to  the  term,  and 
to  take  the  benefit  given  to  her  by  the  will  of  X. ;  and 
that  they  were  entitled  to  the  residne  of  the  terra,  accord- 
ing to  the  will  of  X. ;  hut  the  cross  hill  did  not  make  the 
personal  representative  of  A.  in  diat  character,  a  party, 
nor  pray  any  account  of  the  personal  estate  of  E.,  pos- 
sessed by  her.  Under  these  circumstances  it  was  held  in 
the  Court  below  and  affirmed  on  appeal,  that  no  election 
by  A.  had  been  proved  in  the  cause,  and  that  X.,  in  right 
of  his  wife,  was  entitled  to  the  possession  of  the  term  un- 
der the  will  of  A.,  supposing  the  term  to  have  passed  by 
the  words  of  her  will.— Morg-on  v,  Edwards     -    p.  401 

2.  H.  R.  being  possessed  of  a  leasehold  estate,  by  a  gratui- 
tous deed,  in  1731,  limited  the  term  to  himself  for  life, 
with  remainder  to  his  son  R.  R.,  quasi  in  tail. 

In  1739,  upon  the  marriage  of  R.  R.,  then  an  infant,  a 
deed,  to  which  he  was  a  party,  was  executed,  whereby 
the  term,  the  subject  of  the  former  settlement,  was  limited 
in  trust,  to  provide  annuities  to  R.  R,  and  his  wife,  till 
1742,  and,  until  that  time  and  subject  thereto,  to  permit 
H.  R.  to  receive  the  rents,  and  then  to  raise  1,200/.  for 
the  use  of  H.  R.,  and  from  1742  to  permit  R.  R.  to  re- 
ceive the  rents,  subject  to  the  charges  and  after  the 
deaths  of  H.  R.,  R.  R.,  and  H.  R.,  in  trust  for  the  sons 
of  the  marriage,  as  R.  R.  should  appoint,  &c.,  with  divers 
limitations  over  in  trust  to  raise  portions,  &c. ;  and  in 
case  there  should  be  no  sons  of  thd  marriage,  or  by  any 
future  wife,  &c. ;  that  the  term  should  revert  to  H.  R., 
his  executors,  &c. ;  and  H.  R.,  by  the  deed  covenanted 
to  provide  for  R.  R.,  his  wife  and  childmii  board  and 
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lodging  until  1742,  and  at  that  time  to  pay  R.  R.,  his  exe- 
cutors, &c.y  300/,  in  money  or  stock,  &c. 

This  deed  was  executed  and  acted  upon  by  all  the  parties. 

R.  R.  came  of  age  in  1741,  and  died  without  issue  male. 

In  1743,  H.  R.  made  an  appointment  under  a  power  in  the 
deed  of  1731.  By  his  will  also  reciting  and  executing  a 
power  in  the  deed  of  1731 ;  and  without  noticing  the  limi- 
tation of  the  deed  of  1730,  he  gaTe  to  his  daughten  A. 
and  B.,  (under  whom  the  appellants  claimed)  the  remue 
of  his  personal  estate. 

Held,  in  the  Court  below  and  on  appeal,  that  the  term  did  not 
pass  by  the  will  of  H.  U.,  as  part  of  the  residue,  but  vested 
in  R.  R,  by  operation  of  the  deed  of  1731 :  or  by  ope* 
ration  of  the  deed  of  1739,  vested  in  H.  R.,  subject  to 
the  trusts  of  the  deed  of  1731,  in  favour  of  R.  R. 

Held,  also,  that  it  was  not  a  case  of  election,  as  R.  R.  had 
no  power  to  reject  the  whole  of  the  deed  of  1739.— CroArer 
and  others  v.  Martin  and  others       -        •        -    p.  573 
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BURGH  ROYAL: 

1.  Ad  election  of  magistrates  in  a  royal  burgh»  which  takes 
place  under  a  warrant  from  the  crown,  restoring  the  buifHt 
is  an  annual  election  within  the  meaning  and  provisions  of 
the  2  Geo.  2.  c.  16.  s.  7.  and  10  Geo.  2.  c.  11.  s.  22. 

An  action  of  reduction  and  declaratur  at  common  law  to  set 
aside  the  proceedings  may  be  competent,  but  it  must  be 
brought  within  the  two  months  prescribed  by  the  statutes. 

An  appeal  will  not  lie  for  costs  only  where  costs  are  iu  the 
discretion  of  the  Court.  But  where  the  Court  is  directed 
by  an  act  of  parliament  to  give  costs,  it  is  a  proper  subject 
of  appeal  if  they  are  not  given  according  to  the  requisition 
of  the  act. — Tod  and  others  v.  Tod  and  others      p.  639 

2.  In  corporate  bodies,  the  form  of  election  is  of  the  sub- 
stance and  essence  of  their  constitution.  Upon  a  petition 
to  the  Court  of  Session  against  the  election  of  magistrates 
for  a  royal  burgh ;  if  it  should  appear  that  the  proper 
form  of  election  has  not  been  observed,  it  is  not  compe- 
tent to  the  judges  to  sustain  the  election,  upon  the  ground 
that  the  result  is  the  same  as  if  the  form  had  been  ob- 
served. The  constitution  of  a  burgh  in  Scotland  may  be 
altered  by  a  uniform  usage  of  40  years,  setnb. — Gardner 
and  others  v.  Reekie  and  others  ...  0|P 

DEED,  (construction  of) : 

A.,  by  a  trust  disposition,  directed  trustees  therein  named, 
to  lay  out  the  residue  of  trust  funds,  therein  speci6ed,  and 
**  the  interest  and  proceeds  thereof,*'  in  purchasing  lands, 
which  he  thereby  directed  to  be  settled  upon  a  certain 
series  of  heirs,  named  in  a  deed  of  tailzie,  to  which  he 
referred,  and  afterwards  by  his  will  directed  that  the 
residue  of  his  personal  estate  should  be  invested  in  go- 
vernment securities,  which  he  gave,  together  with  all  the 
funds,  &c.,  of  which  he  should  die  possessed,  to  the  same 
uses  as  before  provided  by  the  trust  disposition. 
The  funds  having  remained  uninvested,  held,  reversing  the 
j  udgment  of  the  Court  below,  that  each  successive  heir, 
after  the  lapse  of  one  year  from  the  death  of  the  testator, 
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is  entided  to  tin Jl^pficial  eDJoyment  of  the  inteittt  and 
proceeds  of  the  flHs,  until  they  are  inrested  ;  and  that 
the  words  do  not  import  an  intention  that  the  interest  and 
proceeds  should  accumnlate  for  the  hene6t  of  the  heir, 
who  should  happen  to  he  entitled,  at  the  time  when  the 
funds  are  invested,  according  to  the  trust. — The  Ear!  of 
Stair  V.  Macgiil      -        -        -        -        -        *  p.  662 

•Ipin  a  proceeding  under  the  statute  7  Geo.  2.  c.  16.  a.  6,  and 
16  Geo.  2.  c  2.  s.  24,a  party  haying  appeared  as  proxy  for 
an  elector  at  the  annual  election  of  magistrates  and  coun- 
cillors of  a  hocougfa,  leaves  Scotland  in  a  ship  of  which  he 
is  master,  upon  a  voyage  to  France  and  back,  having  before 
his  departure  communicated  with  his  legal  agent  upun  the 
*  subject  of  a  petition  to  the  Court  of  Session  against  the 
proceedings  at  the  election,  and  during  his  absence,  and 
before  the  expiration  of  two  months  from  the  election  be 
transmits  to  the  same  agent  a  letter  upon  the  subject 
The  agent  thereupon  presents  the  petition  in  the  name  of 
the  proxy,  and  the  proceeding  is  commenced  before  the 
expiration  of  the  two  months.  The  proxy  does  not  return 
to  Scotland  until  after^the  expiration  of  the  two  months, 
but  then  recognises  the  proceeding  as  instituted  by  his 
authority.  Held,  by  the  Court  of  Session,  that  there  was 
not  under  these  circumstances  a  sufficient  mandatory  for 
the  proceeding,  and  this  judgment  was  affirmed  on  appeal, 
but  with  much  hesitation. — Arhuckle  v.  Innes  wad  others^ 

p.  631 
I^CHASER : 

A.,  the  wife  of  a  bankrupt,  her  husband,  being  abroad,  with- 
out the  consent  of  her  husband,  or  a  legal  ratification  by 
herself,  conveys  to  trustees  under  his  sequestration,  lands 
of  which  she  was  seized  to  her  and  her  heirs.  Upon  a 
sale  of  these  lands  by  public  roup,  the  vendors  under- 
take to  execute  a  valid  irredeemable  disposition.  Upon 
a  suit  by  the  vendors  to  enforce  the  [payment  of  the  pur- 
chase money,  and  a  proceeding  for  suspension  by  the 
vendee  :  Held,  on  appeal,  reversing  the  judgment  below, 
that  it  is  not  such  a  title  as  a  purchaser  is  bound  (o  ac- 
cept.— Dick  V.  Donald         ....       p.  655 
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